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«>«.«««»  5  Hon.  LEVI  WOODBURY,  Associate  Justice  of  the  Supreme  Court. 
**~™  i  Hon.  PELEG  SPBAGUE,  District  Judge. 


(This  and  the  next  Case  were  omitted  in  their  proper  order.) 

B.  C.  Fuller  v3,  E.  G.  Colbt  et  al. 

A  teaman  standi  in  relation  to  the  maeter  of  a  vessel  like  a  child  to  a  parent,  or 
an  iqpprentice  to  a  master,  or  a  scholax  to  a  teacher,  so  far  aa  regards  obedient 
and  respectful  deportment,  and  is  punishable  corporally  for  a  deportment  or ' 
language  not  obedient  or  retpeetihl. 

The  punishment,  howerer,  must  be  not  ezcessiTe,  considering  the  nature  of  the 
offence,  and  a  single  blow  with  the  hand,  producing  no  wound,  is  not  so. 

A  seaman  on  receiving  such  a  blow  for  such  an  offence  is  not  justified  in  draw- 
ing and  brandishing  a  knife  or  an  axe ;  nor  is  he  justified  in  using  them  to 
prarent  his  arrest,  whether  fbr  the  original  offence,  or  the  use  of  the  knife. 

The  master  is  authorized  to  order  the  mate  to  assist  him  to  make  such  an  arrest ; 
and  the  mate  and  the  master  may  seise  deadly  weapons  in  order  to  resist  those 
of  that  ehaxaeter  in  the  hands  of  the  seaman,  and  to  put  down  mutinous  and 
insubordinate  conduct  in  him  and  the  rest  of  the  crew,  dangerous  to  the  officers 
and  the  safety  of  the  yessel,  and  to  restore  order  and  obedience  on  beard ;  and 
if  necessary  may  use  them  for  this  last  purpose.  A  seaman  has  no  right  to 
refuse  to  lay  down  snch  deadly  weapons,  till  the  officers  do  theirs  first,  and  is 
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not  protected  from  further  yiolenee  in  such  case  by  law,  if,  retreating  to  the 
prow  of  the  vessel,  or  by  any  other  course  than  obedience. 

But  if  then  punished  improperly,  or  too  severely  for  a  past  offence,  he  has  full 
redress  on  his  return ;  or  if  attacked,  without  provocation  or  disobedience  on 
his  part,  he  can  defend  himself;  and  under  all  excessive  blows  and  punishment 
for  disrespect  or  disobedience,  he  can  justify  as  a  child  or  apprentioe  oar  scholar 
resisting  the  excess. 

In  the  present  improved  condition  of  seamen,  it  Is  best  not  to  punish  corporally 
any  except  minors  for  slight  ofTences,  and  unless  in  case  of  mutiny  and  immi- 
nent peril,  it  is  better  to  delay  all  punishment  till  the  parties  have  full  time  to 
become  cool  and  apologise. 

This  was  a  libel  filed  before  Judge  Sprague,  in  the  District 
Court,  against  the  defendant  and  Reuben  Frye.  There  was 
no  service  on  Frye,  That  Court  rendered  judgment  for 
the  libellee,  and  from  that  judgment  the  libellant  appealed. 
The  case  came  on  for  hearing  at  the  last  May  term ;  and 
the  substance  of  the  libel  appeared  to  be  as  follows :  Fuller 
having  been  hired  as  a  seaman  on  board  the  ship  Clarissa 
Andrews,  on  the  13th  March,  1845,  while  engaged  at  sea 
in  mending  some  sails,  alleged  that  the  master  charged  him 
with  sewing  uneven,  and  struck  him,  and  swore  at  him,  and 
went  to  his  cabin  for  his  pistols,  and  called  for  his  mate,  and 
both  followed  him,  one  with  pistols  and  the  other  with  a 
belaying-pin.  The  libellant  took  up  an  axe  to  defend  him- 
self, and  refusing  to  lay  it  down,  unless  the  mate  first  laid 
down  the  pin,  the  master  fired  at  him,  and  wounded  his 
face  with  shot,  and  put  out  one  of  his  eyes,  and  endangered 
the  sight  of  the  other ;  and  afterwards  on  the  voyage  inhu- 
manly placed  him  in  irons,  to  his  great  damage,  in  the  sum 
of  $1999. 

The  answer  of  the  captain  admitted  the  shipping  of  the 
libellant  as  alleged,  but  averred  that  he  did  not  perform  his 
duty  faithfully,  or  obey  orders,  but  tried  to  excite  mutiny, 
and  to  use  his  knife  against  the  enforcement  of  orders.  It 
further  averred,  that  while  the  libellant  was  mending  the 
sail,  and  was  asked  why  he  did  not  sew  straight,  he  replied, 
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that  he  sewed  it  as  directed  by  the  captain.  The  latter  told 
him  to  give  him  none  of  his  insolence,  and  the  libellant 
replied,  "  I  am  no  more  insolent  than  you  j "  which,  being 
language  not  proper  to  his  commander,  on  board  a  vessel  in 
presence  of  the  rest  of  the  crew,  the  libellee  struck,  or  slap- 
ped his  head  with  his  open  hand ;  whereupon  the  libellant 
drew  his  knife,  and  the  libellee  called  on  the  mate  to  assist 
in  securing  him.  It  averred  next,  that  when  the  mate  came 
forward  for  this  purpose,  the  libellant  made  two  passes  at 
him  with  his  knife,  and  the  libellee  then  ordered  the  mate 
to  knock  him  over  with  the  capstan  bar,  if  not  able  other- 
wise to  disarm  him ;  that  the  libellant  then  seized  an  axe 

m 

and  threatened  to  cut  down  whomsoever  approached  him, 
and  retreated  under  a  boat,  and  refused  absolutely  and 
unconditionally  to  return  to  duty.  It  stated  further  that  all 
the  crew  then  left  their  stations,  and  two  of  them  refused, 
any  assistance  to  the  captain,  and  one  encouraged  the  libel*  -* 
lant, — whereupon  the  libellee  deemed  it  necessary  to  procure 
arms  and  subdue  the  offenders,  and  ordered  him  to  put  down 
the  axe  or  he  should  fire;  and  the  libellant  replying  he 
should  not,  he  took  aim  at  his  right  arm,  by  which  the  axe 
was  held,  and  with  a  pistol  loaded  only  with  shot  and  stand- 
ing eleven  feet  from  him ;  that  his  wounds  were  carefully 
dressed  as  soon  as  the  ship,  which  was  drifting  without  any- 
body at  the  helm,  could  be  got  under  way,  and  the  men 
recalled  to  duty.  In  respect  to  the  confinement  of  the 
libellant  in  irons,  it  was  averred  not  to  have  been  till  his 
conduct  indicated  there  was  danger  in  his  being  at  large ; 
and  on  reaching  the  port  of  Havre,  he  was  placed  in  the 
hospital  till  the  vessel  sailed  for  this  country,  when  he  was 
brought  home  in  a  cabin,  and  allowed  to  come  on  deck  at 
times,  and  in  no  way  treated  with  harshness,  nor  essentially 
injured. 

Leave  was  asked  and  given  to  amend  the  answer ;  but  as 
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the  amendment  was  offered  since  the  testimony  was  closed, 
the  libellant  was  allowed  time  to  take  further  evidence  and 
ask  further  questions  of  his  witnesses,  to  explain  or  rebut  it, 
if  by  filing  an  affidavit  he  expected  he  should  be  able  to 
rebut  it.  The  testimony  in  the  case  was  mostly  in  deposi- 
tions ;  and  the  Court  requested  the  rest  of  it,  after  hearing 
two  witnesses  orally,  to  be  taken  before  a  magistrate  or 
commissioner,  with  notice  to  the  opposite  party.*  The 
evidence  will  be  stated  in  connection  with  the  opinion  of 
the  Court,  and  the  conclusions  formed  from  it,  so  far  as  they 
may  seem  to  be  material.  F.  W.  Sawyer^  for  the  libellant. 
Bigelaw  and  Clarke,  for  the  libellee. 

Woodbury,  J.  Most  of  the  testimony  in  this  case,  as  to 
the  disputed  points,  comes,  on  the  one  side  from  seamen, 
and  on  the  other  from  the  mates,  corroborated  by  two  or 
'three  of  the  seamen.  The  former  witnesses  for  the  libellant 
give  an  aspect  to  the  case  more  as  set  out  in  the  libel ; 
while  the  latter,  for  the  libellee,  tend  strongly  to  sustain  the 
averments  in  the  answer.  In  relation  to  the  points  most 
material,  the  contradictions  are  not  so  strong  as  on  some 
subordina.te  questions  of  very  little  moment  in  settling  the 
rights  of  the  parties.  It  must  be  admitted,  from  all  the 
proof,  that  the  libellant  in  the  end  suffered  severely ;  was 
shot  down,  put  in  irons,  and  deprived  for  some  time  of  his 
liberty.  This  was  done  by  the  respondent,  and  it  is  certain 
that  he  should  be  made  to  atone  for  it  fully,  unless  showing 
a  justification  by  the  misconduct  of  the  libellant,  and  the 
legal  authority  of  the  captain,  either  to  punish  him  to  such 
an  extent,  or  to  do  the  acts  he  did  in  the  suppression  of 


*  In  admiralty  cases,  thia  Court  would  Ikave  the  testimony  taken  in  writingi  when 
convenient,  if  it  is  to  go  np  to  another  Court ;  otherwise  oral.  Banlap's  Adm.  Pr. 
251-2 ;  2  Br.  Ct.  of  Adm.  428.  In  the  Supreme  Court  It  is  heard  only  in  writing. 
3  Wheat.  77. 
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mutinous  behavior  by  the  libellant,  and  in  the  preservation 
of  the  vessel,  crew,  and  cai^o,  under  the  captain's  charge. 
The  truth  of  the  case  can  best  be  ascertained  by  examining 
the  facts  chronologically,  and  applying  the  law  to  them  as 
we  go  along,  after  fixing  what  they  are,  as  near  as  may  be, 
amidst  the  conflicting  testimony  and  circumstances  with 
which  the  truth  is  surrounded.  It  is  stated  by  both  classes 
of  witnesses,  that  the  libellant  first  used  language  which, 
however  usual  in  private  life  between  persons  in  like 
stations,  was,  from  a  seaman  to  his  commander,  before  the 
rest  of  the  crew,  and  at  sea,  at  least  disrespectful  if  not 
insolent.  It  was  of  bad  example  to  others,  considering  the 
relations  which  exist  between  officers  and  their  men,  and 
which  relations  demand  towards  the  former  a  courtesy  and 
obedience  that  are  necessary,  if  not  indispensable  to  preserve 
order  and  safety  to  both  life  and  property  on  board. 

The  next  material  fact  testified  to  on  all  sides,  and  admitted 
in  the  answer,  is,  that  the  captain  returned  or  punished  this 
language  with  a  blow.  Some  of  the  witnesses  say  two 
blows;  others  speak  of  but  one.  The  general  character 
given  of  the  captain  is  not  that  of  harshness  or  quickness  of 
temper  and  great  severity,  but  rather  the  reverse ;  while 
that  of  Fuller,  though  not  bad  in  the  opinion  of  some  of 
the  witnesses,  was  such  that,  according  to  a  part  of  the 
evidence,  he  had  previously  stated  he  would  take  no  short 
answers  from  any  of  the  officers.  The  voice  of  the  captain 
on  this  occasion,  is  also  sworn  to  have  been  mild ;  while 
that  of  Fuller  was  harsh  and  angry.  I  am  inclined  then  to 
the  conclusion,  on  all  the  evidence,  that  the  blow  struck  by 
the  captain  was  a  single  one,  and  not  severe ;  nor  was  it 
cruel  or  unusual.  He  swears  it  was  with  the  open  hand. 
No  one  pretends  it  knocked  the  libellant  over,  or  left  any 
mark  or  bruise.  It  was  not  then  a  cruel  punishment ;  and 
we  all  know  it  not  to  have  been  an  unusual  one.     The 
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conclusion  is,  that  if  not  entirely  justifiable,  it  was  still  not 
so  much  beyond  what  the  disrespectful  language  of  the 
libellant  provoked  for  punishment,  and  excused,  as  to  justify 
him  in  drawing  a  dangerous  weapon,  and  making,  as  some 
of  the  witnesses  testify,  two  passes  with  it  at  the  mate  when 
he  came  forward  to  secure  the  libellant,  under  the  com- 
mands of  his  superior.  At  the  time  the  captain  called  fof 
the  mate,  according  to  some  of  the  evidence,  the  libellant 
drew  his  knife,  and  said  to  the  captain,  ^<  I  will  be  damned 
if  you  flog  me."  And  the  truth  probably  is,  from  all  the 
evidence  as  to  this  point,  that  he  drew  the  knife  rather  to 
prevent  further  punishment  anticipated  than  on  account 
of  the  blow  he  had  received,  or  in  mere  retaliation  of  it. 
IN^either  his  life  nor  limbs  were  then  in  danger,  and  it  was  his 
duty  to  have  obeyed  the  commands  of  the  captain  to  lay 
down  his  weapon,  and  submit  to  the  discipline  of  the  ship ; 
and  if  that  had  then  been  carried  further,  and  into  a  severity 
not  justified  by  the  facts  and  the  law,  he  would  be  entitled 
to,  and  would  doubtless  have  received,  ample  redress  on  his 
return  home.  4  Wash.  0.  O.  340 ;  1  Peters's  Ad.  R.  1 71, 
192.  The  Acts  of  Congress  punish  a  captain  for  extreme 
severity  and  misconduct,  as  well  as  a  seaman  for  disobe- 
dience. This  Court  will  always  be  quite  as  anxious  to  re- 
dress any  wrongs  inflicted  on  the  less  intelligent  seaman,  as 
on  his  more  educated  oflicer, — the  law  demanding  a  strict 
adherence  to  duty  from  both,  proper  language  no  less  than 
proper  acts,  as  the  only  means  of  protecting  the  rights  of 
both,  and  rendering  thair  situations  respectable,  and  se- 
curing the  interests  and  welfare  of  all  concerned  in  the 
voyage.  See  United  States  v.  Peterson  et  aL,  1  Wood. 
&  Min.  305. 

So  far,  then,  as  this  blow,  standing  alone  and  independent 
of  the  firing,  and  wounding  afterwards,  is  now  set  up  as  a 
^parate  ground  for  recovering  damage,  it  would  seem,  if 
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technically  unjustifiable,  to  warrant  no  damages  but  nominal 
ones — ^no  others  from  it  having  been  proved  or  pretended 
to  exist.  But  so  slight  a  blow  as  a  punishment  for  insolence 
seems  to  me  not  a  crime  in  a  captain.  In  common  cases 
between  individuals,  it  is  true  that  words  do  never  justify 
blows;  but  between  officers  and  seamen  all  blows  are  proper 
for  disobedience  and  insolence,  which  are  justifiable  by  a 
parent  to  a  child.  (See  cases  cited  hereafter.)  It  is  the 
peculiar  relation  between  the  parties,  which  changes  their 
rights  and  powers.  A  parent  may  strike  a  child  for  disre- 
spectful words,  and,  on  a  like  principle,  may  a  captain  strike 
a  seaman,  notwithstanding  what  is  said  in  Cushman  v* 
Ryauj  1  Story,  R.  100,  106.  It  must  be  done,  however, 
mildly,  moderately,  judiciously,  but  still  it  may  be  so  done, 
and  not  going  beyond  that — ^for  that  alone  damages  ought 
not  to  be  given,  where  the  seaman  who  is  struck,  first  forgot 
his  duties  and  treated  his  superior  with  disrespect,  and 
especially  as  here,  where  no  actual  damages  were  sustained 
by  the  blow.  In  the  present  instance,  by  this  blow  no 
wound  was  inflicted — ^no  blood  drawn — no  weapon  used — 
no  flogging  given,  nor  whipping  with  rope,  stick  or  cane. 
And  though  under  sudden  impulse  and  disrespectful  words, 
Colby  may  have  struck  a  slight  blow  with  his  hand,  which 
had  better  have  been  omitted,  and  confinement,  or  some 
other  punishment  substituted,  yet  I  could  not  say  that  a 
parent  so  acting  was  liable  to  damages  to  a  child  so  ofiending, 
and  the  law  is  the  same  on  these  subjects  between  masters 
and  seamen.  It  is  a  little  singular,  that  as  long  ago  as  by 
the  laws  of  Oleron,  it  was  provided,  "  if  any  of  the  mariners 
impudently  contradict  the  master,  he  (the  seaman)  also 
ought  to  pay  eight  deniers,  and  if  the  master  strike  any  of 
the  mariners,  he  (the  seaman)  ought  to  bear  with  the  first 
stroke,  be  it  with  the  fist  or  open  hand ;  but  if  the  master 
strikes  him  more  than  one  blow  he  may  defend  himself." 
Art.  12  in  1  Pet.  Ad.  Rep.  26,  Appendix. 
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The  first  point  made  then  is,  in  my  opinion,  not  sustained 
so  as  to  show  any  right  to  damages  for  the  blow  then  struck. 
The  libellant,  on  the  contrary,  having  committed  the  first 
offence  by  disrespect,  and,  not  being  punished  for  it  with 
any  severity  or  cruelty,  or  damage  whatever.  He  was 
wrong  in  the  second  place,  in  drawing  a  dangerous  weapon 
and  brandishing  it  at  his  officers.  Remembering  this,  we 
are  prepared  to  proceed  to  the  next  ground  set  up  in  the 
libel  and  argument  for  recovering  damages,  in  consequence 
of  the  subsequent  firing  of  the  pistol  at  the  libellant  by 
Cplby.  In  deciding  justly  on  this,  it  will  be  proper  to 
examine  the  history  and  progress  of  the  transaction  after 
what  has  been  already  explained.  Without  discriminating 
as  to  these,  with  care,  the  facts  existing  at  different  times, 
and  the  rights  existing  under  different  states  of  things,  and 
different  powers  and  liabilities  of  the  parties,  will  be  in  danger 
of  confusion,  and  of  producing  erroneous  conclusions.  It 
seems,  that  the  master  at  once  gave  the  mate  orders  to  take 
Fuller  into  custody,  and  the  next  material  evidence  relates 
to  the  drawing  of  his  knife  by  Fuller ;  to  the  seizure  of  the 
belaying  pin  by  the  mate ;  and  then  of  the  axe  by  the 
libellant ;  and  his  threats  to  use  it  against  any  one,  including 
the  captain  or  any  officer,  who  should  approach  to  arrest  or 
disarm  him,  and  his  refusal  to  lay  the  axe  down,  notwith- 
standing the  repeated  orders  of  the  captain,  unless  the  mate 
would  first  lay  down  the  capstan  bar,  which  he  held  in  his 
hands.  But  the  whole  testimony  shows  that  the  mate  had 
no  orders  or  design  to  use  the  capstan  bar  unless  it  became 
necessary  to  disarm  the  libellant.  His  whole  object  with  it 
was  the  arrest  of  Fuller.  There  was  no  danger,  then,  of 
great  bodily  injury  from  the  mate  or  master  using  the  bar, 
if  Fuller  had  laid  down  the  axe  and  knife  and  obeyed  orders, 
whatever  confinement  or  other  and  further  punishment 
might  be  anticipated  for  his  original  offence.     It  was, 
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therefore,  his  duty  to  lay  down  his  weapons,  as  commanded ; 
and  he  was  in  further  wrong  to  stand  out  for  conditions  and 
terms  with  his  ofSicers  before  complying.  His  attitude  in 
resisting  them  and  disobeying  them  in  this  way,  about  which 
most  or  all  of  the  witnesses  agree  in  their  evidence,  was 
also  of  evil  example  on  board.  It  led  one  of  the  crew  to 
miite  with  him  in  disobedience.  It  induced  another  to 
cheer  him  on.  It  caused  the  man  at  the  wheel  to  abandon 
his  post — ^the  last  post  to  be  left  under  any  peril  ]  and  led 
to  great  disorder  and  danger  in  the  whole  vessel.  Indeed, 
Fuller  seems  to  have  avowed  principles  as  to  subordination 
at  different  times  after  coming  on  board,  which  compel  the 
Court,  however  unwillingly,  to  put  an  unfavorable  construc- 
tion on  his  acts,  and  often  to  credit  the  evidence  for  the 
captain  when  it  conflicts  with  that  of  Fuller  concerning 
his  motives  and  conduct.  Firstly,  as  testified,  Fuller  had 
expressed  the  determination  to  take  ^^  no  short  answers " 
from  his  officers ;  next,  not  to  submit  to  any  flogging ;  and 
finally,  he  would  use  and  not  lay  down  deadly  weapons, 
and  would  disobey  all  orders  to  do  it,  until  the  officers 
should  make  terms  with  him  and  previously  disarm  them- 
selves. 

Such  insubordinate  resolutions  naturally  led  to  disorder 
and  mutiny,  and  at  last  involved  the  whole  crew  in  danger, 
as  well  as  the  vessel  and  cargo.  It  is  true,  some  cases  say 
that  the  sailor  may  oppose  a  further  infliction  of  personal 
chastisement  by  escaping  and  even  by  resistance,  so  far  as 
to  protect  himself  against  injury.  3  Wash.  C.  0.  526. 
But  this  must  mean  resistance  to  protect  himself  against 
undeserved  and  great  bodily  injury,  and  not  resistance  to  a 
moderate  chastisement,  to  which  he  was  legally  liable  for 
some  offence.  Because,  if  legally  liable  to  it,  a  correspond- 
ing duty  is  imposed  on  him  to  submit  to  it,  and  on  the  mas- 
ter to  inflict  it.    Any  other  reasoning  or  conclusion  would  be 
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involved  in  absurdity,  and  hence  Courts  say  other  seamen 
«  are  bound  to  assist  (he  master  to  constrain,  imprison,  and 
bring  to  justice  any  disobedient,  mutinous  and  rebellious 
mariners.  "  1  Peters's  Ad.  192.  That  the  master,  in  the 
heat  of  the  moment,  may  have  contemplated  putting  Fuller 
under  arrest,  and  inflicting  some  fiu'ther  chastisement,  is 
probable  from  the  evidence.  But  that  this  was  likely  to  be 
severe  if  Fuller  submitted  and  apologized,  unless  he  pro- 
voked more  by  brandishing  the  knife  and  axe  at  his  officers, 
and  refused  to  obey  them  by  laying  the  latter  down,  does 
not  seem  probable  from  the  evidence,  and  did  not,  in  my 
view,  justify  him  in  persisting  not  to  obey  till  others  of  the 
crew  thus  became  insubordinate  with  him — ^the  helm  aban- 
doned, and  the  vessel  in  danger.  If  yielding  submission, 
and  afterwards  punished  immoderately ^  ample  redress  would 
have  been  given  to  him  on  his  return  home.  1  Peters's 
Ad.  192.  But  not  submitting,  in  that  exigency  the  master 
having  armed  himself,  as  described  in  the  answer,  deemed  it 
his  duty  to  disable  the  libellant  so  as  to  make  the  arrest,  and 
put  down  anything  like  mutiny  on  ship-board,  and  restore 
order  and  security.  Accordingly,  the  captain  then  fired  at 
him,  and  thus  caused  the  injuries  most  complained  of.  If 
his  firing  became  necessary  to  regain  his  authority,  when 
disregarded  and  trampled  on,  and  was  required  in  order  to 
restore  obedience  and  to  secure  the  vessel,  at  that  time 
become  adrift,  however  severe  the  course,  and  however 
painful  the  consequences,  it  is  not  punishable  by  law. 
United  States  v.  Peterson  et  al,  1  Wood.  &  Min.  305. 
Considerable  latitude  of  judgment  must  be  allowed  in  such 
exigences  to  him  who  is  responsible  for  all  the  lives  and 
property  on  board. 

But  at  the  same  time,  on  such  occasions,  officers  must 
exercise  due  clemency  and  firmness  of  nerve.  The  peril 
must  be  manifest — the  disobedience  clear — and  the  step 
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Uken  not  imusual,  not  immoderate,  and  not  apparently  un* 
called  for,  in  order  to  accomplish  a  justifiable  end  with  suf- 
ficient promptness  and  certainty.  Though  in  some  respects 
questioned  and  questionable,  the  position  of  the  libellee 
was  probably  of  this  last  character. 

So  a  grand  jury  of  his  country  have  once  found,  and  so 
the  District  Court  has  once  decided  in  this  prosecution.  See 
Law  Rep.  March,  1846,  Judge  Sprague's  opinion*  What- 
ever of  impressions  to  the  contrary  might,  in  some  particu- 
lars, have  made  me  hesitate,  independent  of  these  findings, 
these  last  weigh  something  in  matters  of  doubt  They  do 
not  and  should  not  induce  me  to  form  any  conclusion  as  to 
&ct8,  which  were  not  sustained  by  testimony  entitled  to 
credit.  But  decisions  below  in  admiralty  are  often  to  be 
presumed  correct  till  an  error  or  mistake  is  clearly  shown, 
else  litigation  would  be  encouraged.  CtLshman  v.  Ryan^ 
1  Story,  R.  9&-7.  Aj^Uate  Courts  in  Admiralty  do  not 
in  general  receive  facts  critically — ^the  presumption  being 
in  favor  of  them  as  found  by  the  Court  below.  10  Reporter 
418.  Better  means  of  judging  by  the  District  Court  exists 
than  by  the  Circuit  Court  and  by  the  Circuit  Coiurt  than  by 
the  Supreme  Court.  The  former  often  know  the  usages 
and  witnesses,  and  these  are  at  times  on  the  stand.  The 
JpoUofif  9  Wheaton,  378.  The  conclusions  in  fiavor  of  the 
respondent  are  also  strengthened  by  several  other  circum- 
tances,  such  as  the  general  considerations  growing  out  of 
there  being  no  proof  of  his  having  any  previous  hostility  or 
grudge  towards  the  libellant— of  the  mild  and  good  character 
of  Captain  Colby  generally— -of  his  attention  to  Fuller's 
wounds  subsequently,  and  placing  him  in  a  hospital  while  in 
port— of  his  keeping  him  in  irons  only  while  insubordinate — 
of  his  going  before  the  American  consul,  at  Havre,  and  expos- 
ing all  the  facts  and  courting  an  investigation — and  of  his  not 
striking  the  libellant  at  all  till  disrespectfully  treated,  and 
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of  his  not  firing  with  balls  instead  of  shot,  nor  so  near  to 
Fuller  as  likely  to  kill  him, — nor  at  all,  till  every  other 
mode  had  failed  of  producing  obedience  and  restoring  order, 
without  making  what  he  considered  a  derogatory  com- 
promise with  an  offender.  I  think  the  testimony  competent, 
too,  as  a  part  of  the  res  gesUB^  that  Colby  said  at  the  time 
of  the  transaction,  he  meant  not  to  fire  at  F.'s  head,  but  the 
arm  which  held  the  axe,  and  that  this  goes  far,  with  tiie 
other  facts  just  named,  to  repel  any  idea  of  his  intention  to 
kill  P.,  or  to  wound  him  so  severely  as  he  did. 

If  this  was  the  first  trial  of  this  case,  however,  I  should 
doubt  whether  the  exigency  was  so  very  pressing  and  dan- 
gerous as  to  have  required  so  strong  a  measure  as  using 
fire-arms  without  some  longer  delay,  and  some  further 
attempts  in  the  mean  time  to  get  the  ship  under  her  helm, 
and  the  rest  of  the  crew  on  duty.  I  am  also  inclined  to  the 
conclusion,  that,  had  he  left  the  libellant  till  that  was 
accomplished,  and  then  returned  and  remonstrated  against 
his  dangerous  course,  after  he  had  enjoyed  time  to  become 
cooler,  the  firing  would  not  have  been  necessary ;  nor  would 
this  have  evinced  any  want  of  due  firmness,  but  less  of 
passion.  Remembering,  however,  on  such  occasions,  that 
in  human  bosoms  passion  must  exist,  more  or  less,  on  both 
sides — that  men  of  different  temperaments  and  habits  will 
act  differently  in  the  same  cases,  and  with  equal  honesty — 
and  that  obedience  is  often  necessary  to  be  prompt  in  order 
to  command  at  all  due  respect  and  influence  in  captains  of 
vessels,  (1  Peters's  Ad.  174,)  I  yield  something  of  my  doubts 
on  these  matters  to  the  latitude  of  judgment  and  differences 
of  opinion  incident  to  such  positions — ^to  the  obvious  fact 
that  one  present  can  judge  of  the  danger  better  than  the 
absent — and  to  the  force  of  the  two  findings  before  referred 
to  in  his  favor.  In  relation  to  the  subsequent  confinement 
and  irons  put  on  the  libellant,  they  were  natural  and  justi- 
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fiable  after  the  violence  and  disobedience  he  had  been  guilty 
of — ^the  officers  then  justly  believing  him  to  be  a  dangerous 
man.  Especially  was  it  justifiable  when  the  libellant,  as 
is  poroved  by  some  of  the  witnesses,  still  evinced  an  insub- 
ordinate disposition ;  and  the  irons  were  then  continued  on 
only  till  obedience  was  promised  and  confided  in. 

Many  adjudged  cases,  which  have  not  yet  been  cited, 
seem  to  lay  down  principles  that  fully  sustain  the  views  I 
have  expressed  as  to  the  law  on  the  facts,  according  to  their 
aspect  to  my  mind  under  the  contradictions  which  exist. 
It  may  not  be  amiss  to  classify  and  present  several  of  them. 
Thus,  it  is  well  settled  that  a  master  of  a  vessel  may  punish 
a  seaman  for  disrespect,  disobedience  or  disorder  on  board, 
as  far  as  a  parent  may  a  child.  United  StcUes  v.  Freeman^ 
4  Mason,  512 ;  Bangs  v.  Little^  Ware,  506 ;  3  Kent's  Com. 
181 ;  4  Wash.  C.  C.  340.  Other  cases  say  as  far  as  a  master 
may  an  apprentice.  Case  of  the  Agincourt^  1  Haggard's 
Ad.  271 ;  or  a  schoolmaster,  a  scholar.  14  John.  123,  by 
Thompson,  J.  To  stir  up  others  to  disobedience,  or  to 
refuse  duty  on  ship-board,  by  a  seaman,  is,  by  express  act  of 
Congress,  made  a  crime.  Act  of  March  3, 1835.  The  master 
has  a  right  to  respectful  demeanor,  as  well  as  obedience.  4 
Wash.  C.  C.  340 ;  Ware,  224 ;  United  States  v.  Smith  ^ 
CoombSf  3  Wash.  C.  C.  525.  But  this  right  is  of  no  use 
unless  he  is  justified  in  reasonably  enforcing  it,  when 
refused,  by  punishment  inflicted  by  himself.  United  States 
V.  Freeman^  4  Mason,  511;  Thorne  v.  White^  1  Peters's 
Ad.  171.  He  may,  therefore,  chastise  corporally,  as  well 
as  confine,  when  treated  impertinently  or  disobeyed.  Mp- 
chaelson  v.  Denison^  3  Day,  294 ;  Tfiompson  v.  Busch,  4 
Wash.  C.  C.  340.  But  he  must  not  punish  for  mere  immor- 
ality as  a  man,  if  conducting  properly  as  a  seaman.  Ware, 
506.  Nor  must  he  chastise  for  offences  as  a  ;ieaman  in  a 
manner  indecent.     1  Story,  101.     All  punishment,  also, 
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must  be  ioflicled  only  to  a  teasonable  extent,  as  irell  as  ia 
a  reasonable  and  decent  manner.  Abbott's  Shipping,  176, 
note;  Brown  v.  Hoaard,  14  Johns.  123;  4  Haaon,  612; 
Tumer'a  case,  Ware,  83 ;  Cushman  v.  Ryan,  1  Story,  R. 
100 ;  Lord  Stowell,  in  the  case  of  the  Lovther  Castle,  1 
Haggard's  Ad.  384;  1  Wash.  C.  C.  316.  Bnt  when  justi- 
fiable it  may  continue,  vith  proper  weapons,  till  submission 
or  obedience  is  enforced,  else  the  power  becomes  nugatory, 
abortive,  and  fails  to  produce  the  very  object  for  which  it 
was  conferred.     3  Day's  R.  296. 

As  obedience  should  be  prompt  and  tmcomi^aiaing,  (Ship 
Mentor,  4  Mason,  87,)  and  the  master  sustained  while  en- 
Ibrcing  obedience,  {Relfetal.  v.  Skip  Maria,  1  Peters's  Ad. 
192,)  and  as  a  master  often  has  not  pkysieat  power  to 
enforce  it,  he  may,  if  necessary,  resort  to  weapons,  and  the 
U.W  will  protect  him.    But  he  must  resort  to  proper  weapons. 
Thome  V.  Wkite,  1  Peters's  Ad.  174.     And  some  cases  limit 
the  use  of  weapons,  and  especially  deadly  ones,   to  the 
prevention  of  mutiny  or  its  suppression,  and  do  not  counte- 
nance it  for  merely  punishing  past  offences.     3  Wash.  G.  C. 
526,  and  1  Peters's  Ad.  118.     But  such  weapons  may  be 
used  as  are  necessary  to  effect  the  object,  (Abbott,  237,  note,) 
when  it  is  to  obtain  obedience,  and  not  to  punish  for  a  past 
ofience.      Curtis  on  Admiralty,  89,  90 ;  Bee's  Ad.  R.  248, 
239.    And  much  more  may  he  do  all  this  wh^i  the  seaman 
1  to  violence — deadly  weapons,  himself;  and  the  ciew 
'  mutinous,  and  the  vessel  becomes  in  danger.     United 
V.  Peterson,  1  Woodb.  &  Min.  306  j  1  Holt  Shipp. 
If  the  captain  was,  in  such  a  case,  to  stop  to  consult 
,  or  to  argue  the  case  long  with  the  offender,  or  not 
capons  when  other  means  failed,  the  vessel  might  be 
Ware,  223. 

en  punishment  is  merited,  its  extent  cannot  be  weighed 
icely  in  the  scale.     It  must  be  clearly  excessive,  or 
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DO  damages  are  to  be  allowed.  Thome  v.  Wkitej  1  Peters's 
Ad.  174yaDd  notes;  BtUlerr.  McLeUan^  Ware,  219.  In 
some  cases  the  captain  should  take  time  and  consult,  when 
in  others  it  is  not  safe.  It  is  best  to  consult  when  he  can, 
as  it  is  more  satis&ctory  to  aill  parties,  and  allows  reason, 
rather  than  passion,  to  speak  and  reign.  Abbott's  Shipp. 
136-7 ;  1  Peters's  Ad.  186, 172 ;  Bee's  Rep.  248 ;  Sampson 
r.  SmUhj  15  Mass.  365.  See  the  rule  in  the  Marine 
Ordinance  of  France,  Section  22d.  And  the  more  espe- 
cially was  this  consultation  proper  and  necessary,  in  ancient 
times,  when  the  crew  and  officers  were  often  joint  owners 
of  ship  and  ca^o,  and  all  but  nominally  equal  in  education, 
and  standing,  and  skill. 

Here  several  appeals  were  made  by  the  captain  to  Fuller 
for  submission,  and  the  mate  was  conferred  with  before 
firing ;  and  time  was  again  and  again  given  to  lay  down  the 
axe :  and  it  was  not  till  a  crisis  of  disorder  and  disobedience, 
with  others  of  the  crew  as  well  as  him,  and  of  peril  to  the 
vessel  had  arrived,  that  Fuller  was  disabled,  and  order 
restored.  It  will  be  seen,  that  the  object  of  Colby,  on  this 
occasion,  in  firing,  was  not  to  punish  for  a  past  offence,  where 
the  instrument  used  should  not  be  deadly,  but  was  to  make 
an  arrest,  procure  submission  and  obedience,  and  defend 
himself  and  vessel  against  mutiny.  Deadly  weapons,  thus 
used  and  thus  necessary  to  accomplish  a  legal  end,  are  not 
forbidden.  They  may  be  the  only  ones  likely  to  accomplish 
it.     Curtis  on  Adm.  90  ;  15  Mass.  365 ;  14  Johnson,  119. 

Knally,  it  will  be  further  seen,  that  though  Fuller  re- 
treated, and  some  ancient  ordinances  provide  that  the 
captain  shall  not  follow  a  retreating  mariner  to  the  prow 
of  the  vessel,  (1  Peters's  Ad.  R.  174,)  yet  I  am  not  aware 
of  any  such  distinction  settled  by  principle  or  practice  in 
modern  times,  when  a  seaman  is  pursued  to  arrest  him  for 
disobedience,  and  not  in  a  mere  unprovoked  affray,  and  the 
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more  especially  whea,  as  in  this  case,  the  seaman  is  also 
pursued  to  disarm  him  while  in  a  state  of  mutiny. 

I  have  thus  spoken  of  the  law  of  this  case,  as  it  appears 
to  me  to  be  on  the  facts,  impressing  themselves  on  my  mind 
as  the  last  do,  amidst  several  contradictions,  after  much 
deliberation.  What  the  Iccw  ought  to  be,  and  could  be 
with  safety  and  more  advantage  to  the  mercantile  marine, 
is  another  question,  and  one  which  it  does  not  belong  to 
the  judicial  tribunals  to  decide,  so  as  to  make  it  a  rule  of 
action.  A  distrust  of  the  necessity  of  flogging  in  the  army 
and  navy  is  certainly  increasing  elsewhere  as  well  as  in  this 
country,  and  for  punishment  of  crimes  in  the  civil  and  mu- 
nicipal affairs  of  society  has,  by  many  States,  been  entirely 
abandoned  in  their  penal  codes.  In  the  merchant  service, 
if  not  in  the  navy,  it  would  seem  not  very  difiicult  or 
hazardous  in  the  present  improved  and  improving  character 
of  seamen  in  this  country,  for  our  legislatures  to  substitute 
other  punishments  for  blows  of  any  kind,  especially  on 
adults.  And,  considering  this  improved  condition  of  morals 
and  education  among  seamen,  and  especially  American  ones, 
considering  also  the  greater  privileges  and  rights  conferred 
on  all  American  citizens,  however  humble,  and  whether 
seamen  or  landsmen  :  considering  further,  that  the  author- 
ity to  inflict  personal  chastisement  in  the  case  of  parents  or 
children,  and  masters  or  apprentices, — ^to  which  this  has 
always  been  likened, — ^is  to  be  exercised  in  most  cases  over 
minors  only,  it  may  well  deserve  legislative  attention, 
whether  the  master  of  a  vessel,  except  in  the  case  of*  mi- 
nors, should  be  allowed  summarily  and  without  any  trial, 
to  inflict  corporeal  punishment  at  all  on  his  crew,  or  any 
beyond  a  very  limited  extent,  unless  it  be  necessary  to 
repel  personal  assaults,  or  suppress  a  manifest  mutiny  or 
riot.  For  a  time,  as  an  experiment  in  other  cases,  a  resort 
could  be  provided  and  limited  to  mere  confinement — ^loss  of 


OOTOBER  TBKM,  1846.  17 

WilliaiiL  Horey  «.  SOas  SteveBS. 

wages,  and  prosecution  in  the  Courts  on  the  return  of  the 
vessel.  But  my  official  duty  requires  me  to  say  such  is  not 
the  law  now,  and  never  has  been  the  law  in  this  country, 
or  probably  in  any  other ;  and  it  would  be  a  usurped  judi- 
cial legislation  for  any  Court  to  attempt  to  introduce  it  as 
law  without  a  previous  change  and  direction  by  another 
department  of  the  government. 
Let  the  judgment  below  be  affirmed. 


William  Hovst  vs.  Silas  Stsvsns. 


Im  m  patent  for  an  improTement  in  the  macbmery  to  grind  kniyes,  it  ia  neoeaaary, 
bj  the  act  of  Coogreaa,  not  only  to  describe  the  machine  to  be  naed  under  the 
patent,  but  to  distingoish  what  part  of  it,  or  what  combination  under  it,  is  new, 
«r  IB  the  improreannt  claimed  to  be  inyented.  It  is  made  neoeasary,  also,  by 
that  act,  to  do  Aia  in  dear,  intelligible,  and  certain  tarma.  This  is  not  naiw 
cequired  to  be  dooe  with  so  great  accoraey  as  was  formerly  exacted,  nor  to 
be  done  in  technical  language;  but  it  must  be  made  with  reasonable  certainty 
and  cleameaa.  It  may  be  done  in  a  summary  at  the  dose  of  the  spedflaa- 
tioo,  disdodng  aa  new  any  of  the  marhinft  before  deacribed,  which  is  old  in 
in  its  parts,  or  in  combination,  or  it  may  be  done  in  the  summary,  referring  in 
terms,  or  by  implication,  to  other  parts  of  the  specification  for  assistance,  and 
ti  svdi  caae  the  other  paita  are  to  be  oonaidered  aa  ezplanatoiy  of  the  sum- 
mary, or  a  portion  of  it,  for  this  pnrpoae. 

In  this  case,  the  summary  appeared  to  claim  a  trayerse  motion  of  a  part  of  the 
grinder,  in  eomhination  with  a  rotary  one,  so  aa  to  bring  up  the  knife  to  the 
atope  steadily,  though  apiral  in  form.  On  refcrring  to  other  parte  of  the  apeoiAca- 
tion,  as  to  what  his  inrention  consisted  of,  it  still  seemed  to  be  the  combina- 
tion of  those  two  motions,  and  it  waa  hdd  that  aach  a  combination,  whaa 
eonnected,  aa  here,  with  the  mode  of  effecting  it,  waa  a  legal  subject  of  a  patent. 

But  it  being  conceded  that  it  was  not  original,  the  plainti£f  was  not  allowed  now 
to  consider  his  inyention  or  improvement  to  be  the  stock  used  in  the  machine, 
or  the  goose  neek,  pressing  the  Uade  against  ^e  atone,  when  he  had  not  die- 
tinguished  dther  of  them  in  any  portion  of  the  specification  as  the  new  and 
particular  improTement  he  had  made,  nor  done  it,  if  at  all,  with  reasonable  cer- 
tainty. 

2» 
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It  is  not  enough  to  describe  a  mAcfaine  oontaining  the  stocky  or  goose  n^ ;  bat 
he  most  state  ftirther,  that  they,  or  one  of  them,  is  what  he  claims  to  have  in- 
Tented,  either  as  a  new  part,  or  naed  in  a  new  combination,  if  such  be  the  fact. 

So  if  he  claims  the  whole  machineiy  as  newly  invented,  either  in  parts  or  in  com- 
bination, he  must  state  that  distinctly;  and  it  will  suffice,  if  he  really  iuTented 
the  whole  combination,  or  all  the  parts.  But  if  he  claims  too  much,  or  too 
broadly,  it  will  be  fatal,  unless  the  excess  is  disclaimed. 

If  his  particular  improvement,  which  he  really  meant  to  claim  as  new,  is  not  dis- 
tinguished from  the  rest  of  the  machinery,  as  new,  nor  in  sufficiently  desr  terms 
set  out,  the  only  mode  of  obTiating  the  difficulty  is  either  by  an  amended  speci- 
fication or  a  new  patent. 

Costs  in  equity  are  primd  faeUf  to  be  allowed  to  the  preyailing  party.  But  where 
they  are  inequitable  in  whole,  or  in  part,  they  may  be  disallowed ;  though  the 
burthen  of  showing  them  to  be  so  rests  on  the  party  oli|jecting  to  them.  If  the 
bill  is  brought  solely  for  the  benefit  of  the  complainant,  they  are  disallowed,  to 
him,  unless  the  resi)ondent  is  charged  with  some  wrong;  and  if  the  respondent 
succeeds  on  other  gronnds'than  those,  in  which  cost  was  incurred,  his  cost  may 
be  disallowed  in  the  discretion  of  the  Court. 

But  where  he  succeeds  in  a  bill  for  an  ii\junction  against  the  use  of  a  patent,  on 
the  objection  of  too  great  uncertainty  in  the  specification,  and  no  decision  has 
been  made  in  equity  or  at  law  in  faver  of  the  originality  of  the  patent,  which 
had  been  denied  by  him,  he  is  to  receiye  costs  incurred  in  that  defence. 

But  where  the  eyidence  cast  seme  shade  oyer  his  fairness  of  conduct  in  respeet 
to  the  plaintiff'  and  his  machine,  the  Court  declined  to  allow  him  beyond  actnal 
cost,  and  rejected  travel  and  attendance  in  the  bill  in  equity  while  taxed  at  the 
same  terms  in  the  suit  at  law. 

This  was  an  action  at  law  for  a  violation  of  a  patent, 
which  had  been  obtained  by  the  complainant,  for  ^'  a  new 
and  useful  improvement  in  the  -machinery  for  grinding 
tools.^^  It  was  alleged  to  be  peculiarly  fitted  to  sharpen 
knives  used  in  Hovey's  strawcutter,  and  the  letters  patent 
were  in  the  form  set  out  in  the  case  of  Hopey  v.  Stevens^ 
heard  here  May  term,  1846,  for  an  injunction.  1  Woodb.  d& 
Min.  290.  The  material  parts  of  the  specification  are  there 
extracted,  as  well  as  in  the  opinion  of  the  Court  here,  and 
are  referred  to  as  part  of  this  case. 

At  the  trial  here,  October  term,  1846,  before  Judge 
Sprague,  the  plaintifif,  after  proving  his  patent,  offered  a 
paper,  certified  to  be  a  copy  of  one  filed  by  him  in  the  pa- 
tent office,  October  6,  1846,  as  a  new  specification  for  a 
re-issue  of  letters  patent.    It  described  certain  portions  of 
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the  original  patent,  as  in  substance  in  the  case  before 
referred  to. 

It  set  out,  also,  that  ^<  the  nature  of  my  invention  consists 
in  applying  to  said  machine  a  stock  or  arbor,  having  a  flanch 
thereon,  on  which  the  spiral  or  twisted  knives  are  fastened 
to  be  ground,"  &c.  And  further,  that  the  stock  was  "  not 
claimed  as  new ; "  and  in  the  close,  that  he  did  not  "  claim 
the  grinder  J  the  traversing  carriage^  or  rotary  motion^  as 
they  have  before  been  used  ;  but  what  I  do  claim  €ls  new^ 
and  desire  to  secure  by  letters  patent j  is  the  combination  of 
the  stock  J  constructed  "  as  described,  and  knives  attached, 
&c.,  6cc. 

The  Judge  ruled,  that  this  paper  offered  as  evidence  of 
a  disclaimer  of  portions  of  the  old  specification,  was  not  com- 
petent evidence  for  that  purpose,  as  it  had  not  been  filed  as 
a  disclaimer  in  the  patent  office ;  nor  was  it  completed  as  a 
new  specification  by  a  surrender  of  the  old  one.  And  he 
further  stated,  therefore,  that,  in  his  opinion,  the  plaintiff's 
claim  was  so  uncertain  and  so  imperfectly  described  without 
it,  or  in  the  original  specification,  as  to  make  his  patent  in- 
valid until  he  filed  another  and  more  accurate  and  more 
specific  description  of  what  he  deemed  new  and  patentable  in 
his  invention.  He  held,  that  it  might  be  considered  as  clear 
enough  for  a  combination  of  two  motions  described,  but 
for  nothing  else ;  and  the  mode  of  constructing  them  was 
conceded  not  te  be  original. 

Thereupon  the  plaintiff  became  nonsuit,  with  leave  to 
move  to  set  it  aside  and  be  heard  on  this  ruling  before  the 
whole  Court. 

The  hearing  was  commenced  in  November,  1846,  and 
renewed  and  finished  in  April,  1847. 

C.  Sumner  and  B.  F.  Hallettj  for  the  plaintiff ;  Chas. 
Levi  Woodbury  and  iStantonj  for  the  defendant. 

Spraguk,  J.  stated  his  views  at  length,  against  the  motion. 
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WooDBURT,  J.  I  concur,  generally,  in  the  conclusions 
expressed  by  my  associate,  on  this  motion.  Having  tried 
the  case,  he  has  devoted  particular  attention  to  its  different 
aspects ;  and  it  is  not,  therefore,  necessary  for  me  to  go  very 
fully  into  the  grounds  for  my  ofanion. 

But,  as  the  argument  has  been  before  both  of  the  Judges 
of  this  Court,  in  order  to  have  the  minds  of  both  exerted  on 
the  question,  I  do  not  feel  at  liberty  to  withhold  some  detail 
of  the  impressions  made  on  mine. 

The  ruling  at  the  trial,  that  the  new  specification,  not 
being  completed,  could  not  be  considered  as  a  disclaimer,  is 
not  objected  to  at  thcTaj^ment.  The  sole  question,  then,  is, 
whether  the  original  specification  sufficiently  distinguishes 
what  is  the  particular  improvement  claimed  to  be  invented 
by  the  plaintiff,  and  then  describes  it  with  proper  clearness 
and  accuracy. 

On  a  former  occasion,  when  an  injunction  was  moved 
against  this  defendant,  I  presented  some  views  on  the  mat- 
ters supposed  to  be  claimed  as  new  in  this  patent.  1  Woodb. 
&  Min.  290.  But  by  the  proposed  new  specification  since 
filed,  and  the  admission  of  counsel  in  the  argument  of  the 
present  motion,  the  aspect  of  the  case  has  been,  in  some 
respects,  changed,  and  our  inquiries  much  narrowed. 

This  patent  is,  in  the  letters  themselves,  described  to  be 
for  ^^a  new  and  useful  improvemefit  in  machinery  far  grindr 
ing  toolsJ^  This  obviously  means,  looking  to  the  patent 
itself,  not  "  that  he  has  invented  "  the  whole  machine  for 
grinding,  which  he  afterwards  describes  in  his  specification, 
either  as  a  new  combination  throughout,  or  as  having  new 
parts  throughout,  but  that  he  has  made  some  <<  new  and  use- 
ful improvement  in  the  machinery  "  ordinarily  used  for  that 
purpose. 

The  next  inquiry  is,  what  is  that  particular  improvement, 
looking  to  the  specification  and  drawings  ?    How  is  it  de- 
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acribed,  or  distinguished  from  what  is  not  new  ?  when  there 
is  a  summary  setting  out  the  claim  to  some  particular  nov- 
elty that  is  to  govern.  2  Mason,  112, 119 ;  1  Story,  R.  285. 
But,  if  it  refers  to  other  parts  of  the  specification  and  draw- 
ings, those  parts  are  to  be  examined  in  connection  with  it, 
in  order  to  ascertain  what  is  claimed  in  the  summary  as  the 
new  improvement.  See  DavoU  v.  Brewn^  and  cases  cited 
therein.     1  Woodb.  &  Min.  68. 

I  am  not  aware  that  the  new  paper  filed  as  an  amended, 
(HT  new  specification,  but  not  completed,  can  be  referred  to  in 
construing  the  summary  and  original  specification.  And  it  is 
now  conceded  not  to  be  properly  in  the' case  as  a  disclaimer. 
But  it  can  probably  be  considered  as  an  explanation  by  the 
plaintiff,  of  his  intended  meaning,  and  can  be  referred  to,  in 
considering  whether  the  words  as  used  in  the  original  speci- 
fication  carry  out  clearly,  or  not,  what  it  is  now  said  he 
then  intended.     The  summary  is  in  these  words : — 

'^  What  I  claim  as  my  invention,  and  desire  to  secmre  by 
letters  patent,  is,  giving  to  the  spiral  or  twisted  knife  or  cut* 
Ur^  attached  to  a  flanch  in  a  line  radiating  (or  nearly  so,) 
from  the  axis  of  the  stocky  a  traversing  motion  in  the  direc- 
tion of  its  axis,  in  combination  with  a  reciprocating  rotary 
motion  on  its  axis,  when  this  latter  motion  is  governed  by 
the  twisted  plane  of  the  cutter,  or  anything  essentially  the 
same,  to  enable  the  grinder  to  give  the  required  bevil  to  the 
ground  face,  and  the  proper  line  to  the  edge,  substantially 
in  the  manner  herein  described." 

No  one  can  read  this  without  coming  to  the  conclusion  that 
the  improvement  Hovey  describes  here,  as  invented  by  him, 
is  giving  to  the  knife,  as  fastened,  a  traversing  motion  in 
combination  with  a  reciprocating  rotary  motion. 

In  the  next  place,  if  the  concluding  words,  '<  substantially 
in  the  manner  herein  described,"  allow  and  claim  any  dif- 
ferent manner  of  giving  those  motions  in  combination,  it 
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does  not  alter  what  is  claimed  as  the  improvement,  but 
merely  permits  the  mode  of  giring  the  motions  to  be  differ* 
enty  if  remaining  ^  substantially  "  the  same. 

If,  also,  "  herein  described  "  means,  in  the  whole  specifi- 
cation, rather  than  the  summary,  which  is  a  little  doubtful, 
but  ut  res  magis  valeat^  I  will  so  consider  it,  by  adopting 
a  liberal  construction  towards  the  patentee.  I  do  this, 
not  to  prejudice  him  by  including  more  than  is  in  his 
summary,  and  thus  making  the  latter  too  broad,  and  hence, 
Toid.  But  it  is  to  aid  him  by  further  illustrations  and  ex* 
planations.  I  do  not  see,  however,  that  the  obvious  meaning 
of  the  sunmiary,  when  standing  alone,  is  altered  by  the 
descriptions,  when  they  are  carefully  analyzed. 

There  are  two  of  these.     The  first  one  is  :-— 

"  The  nature  of  my  invention  consists  in  attathing  the 
twisted  (sometimes  called  spiral,)  blades  or  cutters  to  a 
flanch  projecting  fhm  a  stock  hung  on  journals  in  a  trav- 
ersing carriage,  so  as  to  present  the  back  of  the  cutter  to 
be  ground  to  the  action  of  a  grindstone,  or  other  reducing 
or  polishing  wheel,  so  that  as  the  cutter  on  the  carriage 
traverses  lengthwise^  it  shall  vibrate  freely  on  the  axis  of  the 
stock  to  which  it  is  attached,  to  follow  the  twist  of  the 
blade,  and  grind  it  to  a  sharp  edge,  such  as  is  required  in  cut- 
ting, by  impinging  the  cutting  edges  against  the  surface  of 
a  cylinder  by  the  rotation  of  the  two  cylinders,  or  the  cut- 
ting cylinder  on  a  plane,  the  cutting  being  efiected  by  a  pres- 
sure towards  the  centre  of  the  axis  of  the  cylinder  of  knives. 
The  reciprocating  motion  of  the  cutters,  during  the  traverse 
motion,  being  governed  by  the  spiral  or  twisted  surface  of 
the  knife  itself,  or  anything  analogous  thereto." 

Here,  again,  the  leading  feature  is  the  combination  of  the 
two  motions.  So  is  it  in  the  only  other  description  of  his 
invention,  as  follows: — Certain  things  are  necessary  "to 
carry  out  my  invention^  viz.,  to  give  to  the  stock  to  which  the 
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knives  or  cutters  are  attached,  a  redprocatifig  motion  on  its 
axis,  whilst  it  traverses  longitudinaUy  before  the  grinder,  so 
as  to  give  the  required  bevii  to  the  ground  face,  and  a  line 
to  the  cutting  edge,  which,  in  its  rotation^  will  generate  a 
cylinder." 

Now,  although  those  motions  are  described  as  produced  by 
the  stock  and  other  machinery  used  to  grind  the  knives,  yet 
it  is  the  combination  of  the  two  motions  which  is  the  most 
clearly  described  as  his  new  improvement,  and  not  the  use  oi 
either  a  stock,  or  goose  neck,  or  flange,  or  attaching  the  knife 
by  a  screw.  They  seem  to  be  mere  parts  of  the  machinery 
in  which  the  combination  of  these  two  motions  is  represented 
as  the  novelty.  In  the  next  place,  though  it  is  doubtful 
whether  a  patent  can  be  taken  out  for  mere  motions,  or  for 
mere  combination  of  motions,  yet  adopting  again  the  most 
liberal  ccmstniction  for  the  patentee,  that  this  is  a  patent  for 
a  new  mode,  or  manner  of  producing  those  motions,  and  the 
matter  might  be  patentable.  Stone  v.  Sprctgt^j  1  Story, 
270  ;  3  Car.  &  P.  602 ;  Jupe  v.  Pratt,  Webs.  Pat.  R, 
61. 

But  after  reaching  that  conclusion  we  are  met  by  the  ad- 
mission in  the  amendment  of  the  specification  filed,  and  in 
the  argument  for  the  plaintiff,  that  the  combination  of  those 
two  motions  is  not  a  novelty ;  and  that  if  the  patent  is  to 
be  regarded  as  for  that,  it  is  too  broad,  and  hence,  being 
not  original  for  that,  must  be  invalid.  Kay  v.  Marshall, 
1  Myln.  &  Cr.  373 ;  Wyetk  v.  Stone,  1  Story,  R.  273, 
7  Wheat.  366;  Moody  v.  Fiske,  2  Mason,  C.  C.  112,  4 
Bam.  &  Aid.  641 ;  Bovill  v.  Moore,  2  Marshl.  Com.  PI. 
211.  How  then  can  the  plaintiff  be  entitled  to  recover,  or 
be  aided  by  a  new  trial  ? 

Only,  I  apprehend,  by  showing  from  the  specification,  that 
some  other  thing  than  this  combination  is  actually  and 
clearly  claimed  in  the  original  specification  as  the  new  im« 
provement. 
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At  the  hearing  of  the  motion  for  the  ii^unction,  it  was 
conjectured,  that  if  any  other  new  improrement  was  claimedy 
it  might  be  the  mode  of  fastening  or  attaching  the  knife  to 
the  flange  with  a  screw. 

But  it  appears  now,  in  the  admission  before  referred  to, 
that  the  fastening  of  the  knives  with  a  screw  is  not  meant 
to  be  claimed  as  a  novelty. 

Neither  is  the  grinding  one  knife  at  a  time  claimed  as  a 
novelty,  standing  alone  and  per  se. 

While,  on  the  contrary,  in  the  statements  in  the  new 
specification  filed,  it  is  the  stock,  in  combination  with  the 
other  parts,  which  he  desires  to  have  considered  as  his  par* 
ticular  improvement. 

But  at  the  argument  of  the  present  motion,  it  seems  to 
be  contended,  there  are  three  novelties  in  the  improvement 
of  the  plaintiff,  and  either  of  them  well  enough  distinguished. 
One  is  a  new  combination  of  all  the  parts,  they  all  being 
old  for  like  purposes — ^that,  it  is  said,  never  before  so  united 
in  this  manner.  One  is  in  the  stock  as  permanent,  united 
with  the  other  parts ;  and  one  is  the  mode  of  pressing  the 
blade  against  the  stone,  combined  with  the  rest. 

Now,  as  to  the  first  claim,  we  are  unable  to  discover  it  in 
the  specification,  as  for  any  new  combination  of  parts,  un- 
less it  be  the  traverse  and  rotary  motions,  united — and  that 
is  now  acknowledged  not  to  be  new. 

As  to  the  second  claim  for  a  new  part  in  a  permanent 
stock,  or  a  new  combination  with  it,  it  is  certain  that  the 
original  patent  refers  to  the  stock,  and  so  does  the  proposed 
disclaimer.     But  the  latter  concedes  it  is  not  a  new  part. 

Neither  of  them  speak  of  it  as  a  permanent  stock,  ipsissi- 
mis  verbis,  and  the  machine,  it  is  conceded,  would  work 
well  without  its  being  a  permanent  stock — ^but  not  so  well 
for  some  purposes. 

Undoubtedly  a  permanent  stock  at  times  is  better,  so 
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as  to  attach  to  it  separate  knives  and  grind  them,  when  out 
of  order,  or  to  attach  newly  made  separate  knives  and  grind 
them,  so  as  to  be  ready  for  commercial  sales  at  a  distance, 
and  for  immediate  use. 

Unless  the  stock,  then,  be  claimed  as  a  permanent  one, 
and,  being  such,  as  a  novelty,  either  in  the  combination  or 
as  a  separate  part,  this  second  ground  fails.  For  temporary 
stocks,  or  moveable  stocks  have  long  been  used  in  grinders 
for  sharpening  clothing  shears — if  both  they  and  permanent 
ones  have  not  been  in  combination  with  other  parts  similar 
to  those  for  grinding  knives  to  split  or  shave  leather.. 

The  third  and  last  claim  of  novelty  in  a  part  07  In  th& 
combination,  is  the  goose  neck  pressing  the  kaife  to  the 
stone.  Because,  according  to  the  paper  &lei  as;  an  amendr 
ment.  unless  the  combination  consists  of  a  permanent  stock 
with  the  other  parts,  there  is  nothing  el^e.ln  the  combination 
which  is  now  claimed  at  this  hearing,  that  is.  new  or  useful,, 
unless  it  be  the  goose  neck  and  screw  to  hold  against  the 
back  of  the  knife  to  keep  it  close  to  the  grindstone. 

Now,  in  examining  whether  the  original  specification  caa 
be  fairly  construed  to  distinguish  this  stock  in  particular,  or 
this  goose  neck,  as  the  new  improvement  of  the  plaintiff,. 
when  combined  with  the  rest— r-that  is,  never  having  been 
before  so  combined  substantially,  the  language  used  must 
be  looked  at  liberally  and  favorably  to  the  plaintiff. 

It  is  apparent,  from  all  the  specifications  and  drawings,, 
that  both  the  stock  and  goose  neck,  to  press  the  knife  against 
the  stone,  are  enumer^ed  and  described  as  parts  of  the  whole 
machine. 

This,  however,  iis  not  enough  to  relieve  the  case  from  its 
difficulties. 

Here,  after  describing  the  whole  machine  with  all  its  parts,. 
which  is  well  enough  don^  in  most  respects,  he  should  have, 
distinguished  the  stock  or  the  goose  neck  a3>  the  new  parts  he 
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had  invented ;  or  if  neither,  he  should  have  stated  the  com- 
bination of  one  or  both  to  be  new  with  the  rest  of  the 
machinery,  or  if  not  so,  that  some  other  combination  in 
the  machine,  or  the  whole  of  it,  was  what  he  claimed  as  his 
improvement.  2  Marshall  Com.  PL,  212.  Thus  the  whole 
machinery  and  apparatus  were  claimed  as  new  in  Wyeth 
V.  Stone,  1  Story,  R.,  273-9.  But,  instead  of  any  of  these 
being  done  here,  he  seems  to  distinguish  and  particularize 
with  clearness  nothing  as  novel  in  the  machine,  except,  as 
first  mentioned,  the  combination  of  the  two  motions. 

Nor  are  these  distinctions  useless  or  arbitrary,  or  of  recent 
requirement  in  our  Patent  Laws. 

A  party  may  claim  to  have  discovered  some  new  part  of 
a  machine  which  is  useful,  or  some  new  combination,  or  in 
other  words,  new  arrangement  of  old  parts,  which  is  useful. 
Either  is  patentable. 

But  they  are  not  to  be  described  in  the  same  way ;  and 
whichever  is  his  particular  improvement  must  be  plainly 
stated ;  because  the  public,  when  making  or  using  similar 
machines,  have  a  right  to  know,  first,  what  he  claims  to 
have  patented  and  invented  as  new — whether  new  parts  or 
new  combinations  only  ]  and  if  new  parts,  what  new  ones  ? 
and  if  new  combinations,  of  what  old  parts  ?  See  cases 
cited  in  Davoll  v.  Brown,  1  Woodb.  &  Min.,  53.  So  the 
persons  whom  a  patentee  prosecutes  have  a  right  to  know 
clearly  what  they  are  to  defend  against ;  a  claim  of  new  parts 
or  of  new  combinations  ?  and  if  of  either,  the  specific  parts 
which  are  set  up  as  new,  or  which  are  set  up  as  brought 
into  a  new  combination.  1  Story,  R.,  286 ;  Webster  on 
Patents,  86,  note ;  Macfarlane  v.  Price,  1  Starkie,  199 ; 
Rex  V.  Cutler,  Ibid.,  364. 

So  the  act  of  Congress  requires  this.  What  is  claimed 
as  new  or  an  improvement  is  to  be  set  out  substantially,  in 
order  that  the  Commissioner  of  Patents  may  judge  if  it  be 
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new,  so  as  to  issue  a  patent,  and  Courts  may  see  whether  it 
is  new  in  the  trials  contesting  it.  Lowell  v.  Lewis,  1  Mason, 
189. 

It  is  necessary  to  be  done,  also,  to  see  if  he  claims  any 
thing  before  known  or  not,  or,  in  other  words,  too  much. 
On  these  points  see  also,  1  Starkie,  N.  P.,  199;  Evans 
y.  Eafon,  3  Wheaton,  354 ;  Phil,  on  Pat.,  268  and  270 ;  cases 
cited  therein;  3  Bro.  &  B.,  5;  2  Hen.  Bla.,  489,  464; 
3  Car.  and  Payne,  611 ;  1  Sumner,  485  ;  2  Starkie,  N.  P., 
249. 

Hence,  saying  that  the  patentee  has  made  an  improve- 
ment in  certain  machinery  without  distinguishing  what  it  is, 
or  what  part  is  new,  has  been  adjudged  to  be  bad.  Barrett 
V.  Hall,  Mason  C.  C.  R.,  447;  1  Starkie,  N.  P.,  149;  Phil- 
lips on  Pat.,  398. 

Or  saying  he  has  made  an  improvement  in  a  machine, 
and  describing  the  machine,  but  not  distinguishing  the  nov- 
elty or  new  improvement  from  the  rest,  is  equally  bad. 
Davies  on  Patents,  361 ;  2  Marshl.,  211. 

Also,  it  must  not  only  be  distinguished,  but  so  distin- 
guished as  to  be  intelligible,  unambiguous,  accurate.  3 
Car.  tc  Payne,  611. 

Beside  the  good  reasons  in  favor  of  this,  there  are  the 
positive  requisitions  by  Congress. 

By  the  act  of  July  4th,  1838,  the  patentee  ^<  shall  partic- 
ularly specify  and  point  out "  what  he  claims  "  as  his  own 
invention  or  discovery."  See  also,  Bovill  v.  Moore,  2 
Marshl.  Com.  PI.,  211 ;  1  Story,  270-5;  2  Mason  C.  C,  112. 

See  Sec.  6,  "  Specifying  what  the  patentee  claims  as  his 
invention  or  discovery.'^ 

See  Sec.  6.  "  In  case  of  any  machine  he  shall  fully  ex- 
plain the  principle  and  the  several  modes  in  which  he  has 
contemplated  the  application  of  that  principle  or  character 
by  which  it  may  be  distinguished  from  other  inventions'^ 
6  Statutes  at  Large,  119. 
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I  would  not,  however,  be  so  strict  on  this  as  was  once 
the  practice.  See  Phillips  on  P.,  398.  I  would  be  as  indul- 
gent to  patentees  in  describing  their  claims  as  is  consistent 
with  the  rights  of  the  public  and  of  other  inventors,  and 
the  imperative  requirements  by  Congress.  To  obtain  cleai^ 
ness  and  exactness  I  would  not  confine  them  to  technical 
language  ;  but  rather  encourage  what  is  in  popular  use,  and 
better  understood  by  all.     4  East.,  135. 

Nor  in  most  cases  are  they  to  be  restricted  to  any  partio- 
idar  part  of  their  specification,  but  resort  for  light  to  all 
portions  of  it  and  of  the  drawings.  See  Davoll  v.  Brown. 
Yet  still  the  claim  to  novelty  must,  not  merely  for  the 
reasons  before  stated,  and  the  acts  of  Congress  before  citedi 
ibut  by  all  on  this  subject  from  the  foundation  of  the  gov- 
•ernment,  be  clearly  described  somewhere  in  the  specification. 
Thus,  by  the  act  of  1790,  Sec.  182,  it  must  clearly^ 
"  truly  "  and  ^'faUy  "  be  set  out.  By  the  act  of  1793,  Sec. 
3d.,  it  must  be  described  in  ^^Jull^  dear  and  exact  term^^^ 
.so  as  to  be  distinguished  from  what  was  before  known. 
In  short,  the  bargain  by  government  is  to  give  the  inventor 
:an  exclusive  use  for  14  years,  if  he  will  place  on  record  and 
•distinguish  clearly  and  truly  what  his  novelty  or  improve* 
ment  is,  so  that  the  public  can  easily  understand  it  and 
benefit  by  it  after  the  14  years,  if  not  before,  Webster  on 
Patents,  86  ;  11  East.,  106 ;  3  Merivale,  161. 

Hence,  of  course,  the  claim  must  be  made  to  something 
as  new,  in  such  plain  terms  that  it  can  be  readily  under* 
:stood,  and  with  <<  reasonable  certainty,"  (1  Story,  R.,  286) 
what  it  is.  The  fewer  technical  terms  are  used  the  better, 
if  the  subject  is  intelligible  without  them.  But  as  specific 
•cations  are  legal  instruments  no  less  than  descriptions  of 
mechanical  and  philosophical,  and  sometimes  chemical  im« 
|urovements,  it  is  desirable  that  they  should  always,  before 
filed,  be  examined  by  some  experienced  lawyer  as  well  as 
by  some  machinist  or  other  expert,  fully  acquainted  with 
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its  subject  matter.  Infinite  expense  and  trouble  would  be 
yearly  saved  by  this.  The  advice  of  legal  counsel  is  as 
useful  in  the  preparation  of  such  an  instrument  as  in  pre- 
paring a  difficult  deed  or  will. 

In  the  present  case,  for  instance,  how  easy  and  clear  it 
would  have  been,  to  say  in  the  specification  what  the  in- 
ventor wished,  and  to  say  it  so  as  to  be  at  once  intelligible 
to  all. 

If  originally  he  claimed  no  part  as  new,  to  say  so ;  and 
to  add,  that  all  these  old  parts  so  combined  and  arranged  in 
Older  to  give  a  bevil  edge  to  the  knives,  was  the  sole  novelty 
in  his  claim.  And  if,  in  that  combination,  the  stock  to  be 
used  was  meant  to  be  a  permanent  one,  and  that  was  deemed 
important,  to  say  so. 

Again,  if  he  meant  to  claim  some  part  as  new,  as  well  as 
a  new  combination,  and  he  deemed  it  proper  to  unite  both 
io  one  patent,  how  easy  it  would  have  been  to  have  identified 
the  part  as  new,  which  he  claimed,  as  well  as  described  the 
new  combination.  So,  if  he  meant  to  claim  as  a  new  inven- 
tion some  part  alone,  independent  of  any  new  combination,  it 
would  and  should  have  been  so  described,  separately,  as  a 
new  part. 

But  now,  unfortunately,  all  is  doubtful  on  the  face  of  the 
patent  as  to  what  he  claims  to  be  new,  unless  it  be  the 
combination  of  the  two  motions.  It  is  not  doubtful  what 
the  machine  is  in  which  he  intends  to  patent  "  an  improve* 
ment,''  as  before  remarked,  except,  perhaps,  in  one  import- 
ant particular,  as  to  the  stock  of  it  being  permanent  or  not. 

But,  putting  the  construction  on  that  most  favorable  to 
him,  the  doubt  remains  from  his  description  of  the  machine, 
what  was  the  particular  improvement  in  it  which  he  claims 
to  have  invented  ?  what  does  the  machine  perform,  that  he 
supposed  was  novel?  or  by  what  improved  arrangement, 
except  the  two  motions  combined  together. 

3* 
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It  was  not  new  for  it  to  gi^e  a  bevil  edge  to  instrumentSi 
as  that  had  been  giren  before.  Nor  does  be  claim  this  as  the 
novelty  in  his  operations.  But  he  rather  claims  a  novelty 
in  the  mode  of  doing  it.  At  first  he  seemed  to  claim  that 
Siovelty  in  the  mode  to  be  by  combining  the  traverse  and 
rotary  motions.  Next,  it  seemed  from  other  portions  of  the 
ispecification^  to  be  by  attaching  the  knives  to  a  flange  by  a 
.•screw  ;  then  it  was  said  to  be  by  using  a  permanent  stock 
jfor  the  flange  and  knife ;  and  lastly,  by  the  goose  neck  and 
:SCGew^  to  secure  the  knife  when  grinding,  to  the  grindstone. 
AM  these  occurred  to  others,  on  reading  the  patent,  if  they 
were  not  all  suggested  on  bis  part.  This  uncertainty  and 
.obscurity  as  to  which  was  meant,  or  which  is,  in  fact, 
.described  as  the  novelty,  except  the  two  motions,  are  an 
insuperable  difficulty,  as  the  letters  now  stand,  and  cannot 
he  overcome  except  by  a  new  specification. 

They  are  objections,  not  merely  on  conjectural  data.  The 
latter  stand  out  in  bold  relief  on  the  face  of  the  specification, 
;and  the  objections  cannot  be  removed  but  by  the  use  of  new 
language.  It  is  now  said,  that  in  point  of  fact  he  did  not 
mean  to  claim  the  two  motions,  or  the  attaclunent  by  a  screw, 
.or  moveable  stock,  as  novel ;  but  rather  a  permanent  stock, 
.and  the  apparatus  to  crowd  the  knife,  while  grinding,  close  to 
the  stone.  He  seems  yet  to  hesitate  between  these  two  last 
But  if  he  meant  to  describe  these  two,  or  either  of  them,  as 
the  novelties,  in  his  original  specification,  he  was  very  un« 
.lucky  in  the  terms  selected,  since  the  other  matters,  rather 
than  these,  were,  at  the  first  hearing  of  the  case,  supposed 
to  constitute  what  was  new  in  his  apprehension.  They 
;Still,  on  the  face  of  the  specification,  seem  most  prominent. 

Whether  these  parts  now  insisted  on,  the  stock  or  the 
goose  neck,  are,  in  truth,  new  or  not,  either  in  themselves  or 
in  combination,  is  a  questioq  not  before  us  at  this  time ;  but 
.only  .whether  they  jsre  plainly  dietinguisbed  in  the  specific 
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cation  as  the  particular  improTement  which  he  claims  to 
haye  inyented  ?  On  that,  it  is  enough  to  say,  that  by  the 
language  he  has  there  used,  neither  of  them  seem  to  be  so 
described  at  all ;  much  less  described  with  reasonable  cer- 
tainty. 

The  machine  itself,  as  a  whole,  is  described  with  suffi- 
cient clearness  and  certainty,  as  the  counsel  justly  arguOy 
unless  it  be  whether  the  stock  is  permanent  or  moveable.  But 
that  is  not  the  difficulty.  It  is  the  want  of  a  description, 
whether  his  improvement  is  meant  to  be  as  consisting  in  the 
combination  of  the  whole,  or  of  all  the  parts,  or  only  of 
one  or  two  of  them ;  and  if  the  last,  which  ?  And,  also, 
whether  it  consists  in  such  new  combination  of  some  of  the 
parts ;  or  of  an  invention,  also,  of  some,  and  if  so,  which  ? 
This  is  the  &tal  uncertainty,  and  extends  to  everything 
claimed  as  new ;  except,  also,  the  two  motions,  and  the 
combination  of  them  is  admitted  to  be  not  original. 

Several  cases  have  been  cited  and  urged  on  us  parallel  to 
this,  where  the  patent  or  principle  contended  for  by  the 
plaintiff^  has  been  sustained.  But,  in  all,  thef  description 
was  different,  or  the  validity  oi  the  claim  was  overruled ; 
and  in  the  present  case  the  description  fails  to'  meet  either  of 
the  two  strongest  cases  cited  in  Story's  Reports,  or  those  in 
Mason,  Wheaton,  and  Marshall,  which  have  not  been  cited, 
but  which  bear  strongly  on  this  case.  I  have  made  a 
thorough  analysis  of  all  of  them,  but  it  is  not  necessary  to 
repeat  it,  as  the  principles  involved  in  them  are  embodied 
into  the  remarks  already  submitted  by  me. 

I  regret  the  delay  and  expense  which  an  amendment  of 
his  specification  will  cause  to  the  patentee ;  but  am  better 
satisfied  in  coming  to  the  conclusions  that  it  is  necessary, 
(forced  on  us  by  considerations  of  settled  law,  and  safety  to 
the  public  as  well  as  individuals,)  by  the  reflection  that  the 
patentee,  if  he  has  made  a  new  and  useful  invention,  is  still 
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able  to  reap  the  benefits  of  it.  He  will  effect  this  by  de- 
scribing, in  a  new  specification,  what  he  claims  as  new,  with 
greater  certainty,  accuracy  and  clearness,  so  as  to  comply 
nearer  with  the  act  of  Congress,  and  give  to  the  community 
the  particular  information,  to  which  they  are,  by  law,  en- 
titled, concerning  what  he  claims  to  be  new.  Care,  of 
coarse,  will  be  taken,  also,  to  disclaim  all  he  does  not  con- 
sider as  new,  in  his  combination,  or  new  in  the  parts  used. 
Bovill  V.  Moore,  2  Marsh.  Com.  P.,  212 ;  Prouty  v.  Rug' 
gles,  16  Peters,  336. 

The  motion  to  set  aside  the  nonsuit  cannot  be  granted. 

After  this  decision  was  announced,  the  bill  in  Chancery, 
which  was  pending  between  the  same  parties  for  an  injunc- 
tion against  the  use  of  this  grinding  machine,  by  the  defend- 
ant, was  directed  to  be  dismissed.  See  a  report  of  the 
original  case  at  the  last  term.     1  Woodb.  &  Min.,  290. 

The  complainant  moved  that  no  cost  be  allowed  to  the 
respoildent,  except  in  the  present  action  at  law,  on  the  non- 
suit. This  motion  was  argued  at  the  May  term,  1847,  by 
the  same  counsel  on  both  sides,  and  the  opinion  was  pro- 
nounced by 

WooDBUKY,  J.  It  is,  doubtless,  a  sound  principle  in  Chan- 
cery, to  exercise  some  wider  discretion  over  the  allowance 
of  cost,  than  is  done  in  a  Court  of  Law.  See  Hunter  v. 
Marlborough,  at  the  last  term,  and  Bumkam  v.  Rangdy, 
2  Woodb.  &  Min.,  417;  Hullack  on  Cost,  626,  626 ;  2  Ath., 
1 11,  400,  662. 

But  still  the  general  rule  is  there,  as  at  law,  to  give  costs 
to  the  prevailing  party.  See  cases  cited  in  those  above, 
and  Barker  v.  Birch^  1  Dowl.  &  L.,  816 ;  and  7  Scott, 
397;  4  Beavan,  R.,  360.  What  prevails  by  law — ^what  is 
legal  is  presumed  to  be  moral,  aiid  conscientious,  and  equita- 
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ble,  till  the  contrary  is  shown.  Vcmamver  y.  BUss^  11  Vez., 
Jr.,  462.  This  rule  is  applied,  likewise,  to  bills  for  injunc- 
tions, as  well  as  to  other  proceedings.  3  Mylne  &,  Craig, 
738.  But,  if  peculiar  circumstances  of  an  equitable  charac- 
ter  exist  in  favor  of  the  defendant  receiving  no  cost  in 
the  case,  or  none  for  particular  items,  it  is  deemed  justifia^ 
Ue  to  withhold  them.  See  ante.  But  the  burthen  to  show 
these  peculiar  circumstances  is  on  the  complainant.  2  Yez., 
Jr.,  463.  See  cases  before  cited.  And  Lord  Elden  regretted 
that  the  rule  in  Chancery  had  ever  been  different  from  that 
at  law.  See  cases  in  Hunter  v.  Marlborough^  2  Woodb.  te 
Minot,  168. 

I  am  not  disposed  to  depart  from  what  has  been  long 
established  on  this  subject ;  but  shall  not  be  inclined  to  make 
exceptions  to  the  general  rule  which  prevails  both  in  equity 
and  law,  beyond  what  is  sustained  by  sound  principles  and 
established  jnrecedents.  None  have  been  referred  to,  with- 
holding costs  from  the  prevailing  party,  under  circumstances 
like  ttusse,  while  several  cases  seem  opposed  to  it. 

Thus,  it  has  been  held,  where  a  party  had  obtained  an 
injunction,  and  it  was  dissolved,  that  costs  of  affidavits, 
taken  and  used  for  the  respondent,  should  be  allowed, 
though  he  ought  have  succeeded  without  them,  on  a  de* 
murrer.  He  had  a  right  to  pursue  either  course.  Bamearly 
Canal  Corp.  v.  Timbly^  13  Law  Journal,  N.  S.,  34 

On  the  contrary,  where  a  long  defence  was  resorted  to 
against  a  bill  in  Chancery,  and  failed,  though  the  bill  was 
dismissed  on  other  groimds,  costs  to  the  respondent  were 
disallowed,  {Sanderg  v.  Bensorij  4  Beavan,  350,)  because 
he  had  not  succeeded  in  what  they  related  to.  So,  if 
the  will  was  not  for  any  wrong  of  the  defendant,  but  to 
settle  what  the  title  of  the  plaintiff  was,  and  a  decree  was 
for  the  plaintiff,  he  had  no  costs  against  the  defendant. 
In  JRobin$an  v.  Cropsey,  2  Edw.  Ch.  R.,  143 ;  2  Chip.  Eq.  D., 
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d33-4.  Again,  where  items  exist  in  the  bill  of  cost',  #hich 
are  vexatious  or  unnecessary,  they  can  be  excluded  if  tiis* 
tinguishable  from  others  which  were  proper.  1  Bea^ah, 
130;  4Beavan,  25. 

Bringing  the  present  case  to  these  tests,  nothing  is  found^ 
in  the  general  character  of  the  cause  which  raises  any  pecu- 
liar claim  from  exemption  from  the  usual  rule  of  allowing 
costs  to  the  prevailing  party. 

The  fact,  that  the  bill  for  an  injunction  failed,  on  account 
of  a  defective  specification,  which  thus  made  the  title  to  the 
patent  bad,  by  an  express  act  of  Congress,  was  not  a  failure 
for  any  fault  of  the  defendant ;  nor  was  it  from  the  want 
of  form  in  the  bill  or  pleadings,  which  could  be  cured  by 
the  Statute^  of  jeofail,  or  an  amendment ;  and  hence,  not 
be  visited  by  large  costs,  charged  to  the  plaintiff.  But  it 
was  a  defe^  in  the  patent  or  deed  itself,  of  the  plain tiff--au 
imperfection  in  his  title.  It  was  not  curable  by  any  amend- 
ment withal  the  power  of  this  Court,  And,  by  the  patent 
law,  itselir,  Vheh  amended,  at  the  patent  office,  as  it  fchy  ^ 
be  under  ftle  l3th  section  of  thslt  faw^  if  "ha^^rlin]^  *^*b^f n- 
advertencd,  accident  or  mistake ;  "  yet  it  is  only  then,  Itnd 
it  is  dond  aft  the  loss  of  all  the  previous  term  of  the  patent, 
and  of  aR  Actions  pending,  and,  of  course,  of  the  cost  inci- 
dent to  ll^m ;  being  valid  only  in  respect  to  <<  cases  subse* 
quentlyabSrulng."  See  13th  section  of  act  of  July  4th, 
1846 ;  S  ^tatut^s  at  Large,  132. 

It  has  «be^h  further  argued,  that  the  merits  of  this  case  are 
with  tbb'  |)l^intiff,' stnd  hence  he  s^duIS'nbt  pay  costs. 

But  ho,W  the  real  merits  betweed  these  parties  as  to 
originalit;yitof  the  invention,  are,*th^  Oourt  cannot  anticipate 
till  theyaie  tried.  The  originally  ii  claimed  on  the  one 
side,  a'hd'detii^d  by  the  other;  and  l)Oth  the  action  at  law 
and  bill  in 'chancery  have  been  disposed  of  without  a  de-' 
cisionl  on  that  point.  '  ^» 
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Had  that  point  been  settled  in  faror  of  the  plaintiff,  and 
the  cases  failed  merely  on  technical  grounds,  in  prosecuting 
the  action,  whether  of  form  or  substance,  it  might  be  proper 
in  the  bill  in  equity  to  allow  no  cost  to  the  respondeat. 
Wrajf  V.  BarwiSj  1  Peake's  Gases,  69. 

But  that  has  not  been  settled  in  the  bill  in  Chanceryi 
and  the  error  in  the  reaaoning  of  the  plaintiff,  consists, 
chiefly,  in  supposing  it  has  been  settled  in  his  favor.  That 
having  ended  in  a  postponement  of  any  ii^junction,  till  the 
validity  or  originality  of  the  patent — they  being  denied-^ 
should  be  tried  at  law.  On  the  only  trial  at  law,  before  go* 
ing  into  the  question  of  originality,  the  letters  patent  of  the 
plaintiff  were  adjudged  to  be  bad  under  the  act  of  Congress, 
for  want  of  certainty  in  the  particular  part,  or  combination, 
claimed  to  be  original,  and  the  plaintiff  became  nonsuit. 

Consequently,  though  in  the  hearing  for  an  injunction 
some  evidence  was  offered  by  the  plaintiff  to  prove  priority 
in  making  his  machine  before  the  defendant  made  his — and 
some  knowledge  of  its  qualities,  by  a  workman  afterwards 
employed  by  the  respondent,  and  some  apparent  resemblance 
between  them,  even  in  defects  or  mistakes;  and  thus  a 
strong  presumptive  case  was  made  out  by  the  plaintiff,  as 
to  originality ;  yet  the  respondent  denied  the  originality  of 
it,  under  oath,  and  put  in  several  affidavits,  and  some  mod^ 
els,  to  prove  an  earlier  existence  and  general  use  of  similar 
grinding  machines. 

But  whether  this  satisfactorily  overcame  the  plaintiff's 
evidence,  I  did  not  decide.  On  the  contrary,  I  expressly 
forbore  to  do  it  for  the  various  reasons  there  stated,  and  con- 
tinued the  bill  in  Chancery  till  that  issue,  as  to  originality, 
could  be  tried  and  settled  by  a  jury. 

Another  argument  is  now  urged  against  costs  to  the  re- 
spondent, on  the  ground  that  the  letter  and  deposition  of 
Wilder  were  used  to  mislead,  and  did  mislead,  about  the  old 
machines  and  knives,'in  the  hearing  as  to  an  injunction. 
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It  will  be  seen,  however,  that  nothing  decided  in  that 
hearing,  or  in  the  trial  at  law,  could  be  affected  by  that  let- 
ter and  deposition,  whatever  was  the  intent  in  using  them. 
But  on  examining  them  with  care,  is  it  at  all  certain  that 
the  ground  blade,  referred  to  by  Wilder,  was  likely  or  de- 
signed to  mislead ;  and  was  not  a  new  one  sent  with  the  old 
machine  and  old  knives,  in  order  that  they  might  be  com- 
pared together  ?  And  it  is  clear,  that  "  the  care-worn  and 
gray  witness,"  to  which  Wilder  poetically  refers  in  his  let- 
ter, was  the  old  ^^  m^ichine,^^  and  not  this  bkule.  It  is 
called  "  machine  " — totidem  verbis. 

It  is  difficult,  then,  to  find  any  peculiar  reason  in  the 
case,  as  yet  appearing,  or  yet  ascertained,  which  renders  it 
inequitable  to  follow  the  general  rule  of  allowing  cost,  as 
before  explained,  to  the  prevailing  party.  A  different  state 
of  facts  may  be  settled  hereafter,  and  results  reached,  which 
may  change  the  equities  as  well  as  law,  between  these  par- 
ties ;  but  until  that  time  arrives  we  must  be  governed  by 
the  situation  of  things  as  they  now  stand.  I  came  to  a  like 
conclusion,  in  Hunter  v.  Marlborough^  and  think  the  ex- 
ceptions to  the  general  rule  should  be  very  few,  and  rest  on 
very  strong  grounds.  But,  although  nothing  is  yet  found, 
by  the  Court  or  jury,  to  justify  me  in  refusing  cost  to  the 
respondent,  as  inequitable  in  the  bill  for  an  injunction ;  yet 
I  feel  compelled  to  say,  that  several  matters  were  proved 
against  him  in  that  hearing,  which  made  an  impression  on 
my  mind  less  favorable  to  his  claims  in  equity,  than  to  those 
of  the  plaintiff. 

And  though  I  formed  no  decisive  opinion,  whether  other 
persons  than  these  parties  might  not  have  invented  and  used 
like  machines  earlier  than  either  of  them,  and  thought  that  I 
should  not,  for  the  reasons  then  given,  form  a  decisive  opinion 
till  a  trial  at  law ;  yet  the  course  of  the  defendant  was  not,* 
in  some  respects,  such  towards  the  plaintiff  and  his  machine, 
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as  to  entitle  him  to  any  more  costs  than  are  clearly  proper 
mider  all  the  facts  and  circumstances,  belonging  to  both 


Hence,  being  obliged  to  travel  and  attend  here,  in  the  ac- 
tion at  law,  I  deem  it  just  he  should  not  tax  travel  and 
attendance,  also,  in  the  bill  for  an  injunction,  at  the  same 
teims,  between  the  same  parties.  But  all  the  depositions 
taken  and  used  in  the  latter  case,  which  were  pertinent,  and 
the  usual  counsel  fee,  seem  to  be  proper  charges,  necessary 
to  his  defence,  and,  therefore,  are  allowed. 

vol..  III.  4 
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MAINS    DISTRICT,    KAT   TERM,    1847,    AT   PORTLAND. 


«..«^w.^  Hon.  LEVI  WOODBURY,  Associate  Justice  of  the  Supreme  Court. 
SBFOBB  J  ^^^  A8HUR  WARE,  District  Judge. 


Joshua  W.  Carr,  Assignee,  vs.  Stephen  Gale,  et  aL 

An  action  of  trorer  by  an  assignee,  for  property  supposed  to  haye  belonged  to  a 

bankrupt,  lies  in  the  Circuit  Court  against  another  claiming  the  title,  and  the 

bankrupt  aiding  him. 
Possession  by  the  bankrupt,  when  his  property  was  assigned,  and  a  remoyal  and 

sale  of  it,  in  connection  with  the  other  defendant,  afterwards,  is  primA  faeU  eii- 

dence  of  conyersion. 
The  declarations  of  the  bankrupt  are  competent  eyidence  against  him,  in  such  an 

action. 
Explanations  and  schedules  attached  to  his  petition  for  bankruptcy,  are  competent 

eyidence  for  him,  as  a  part  of  the  petition,  but  should  not  be  allowed  weight  in 

his  behalf;  and  if  they  are  excluded,  it  will  be  no  ground  for  a  new  trial. 
Nor  is  it  sufficient  ground  for  a  new  trial  if  the  yerdict  is  against  the  weight  of 

eyidence,  proyided  some  existed  on  both  sides,  which  was  contradictory,  and  it 

does  not  clearly  appear  that  the  yerdict  was  giyen  by  mistake,  or  any  wilAil 

abuse  of  power. 
Books  and  papers  produced  under  a  notice,  must  be  brought  in  and  allowed  to  be 

used  by  the  other  side,  unconditionally,  else  parol  eyidence  of  their  contents  is 

competent. 
Actions  for  property  may  be  brought  by  an  assignee,  when  it  is  alledged  to  haye  hem 

oonyeyed  fraudulently,  which  could  not  haye  been  sustained  by  the  bankrupt. 
The  want' of  property  by  the  latter  is  no  Aefence  to  an  action  against  him  for  a 
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tort,  and  h«  may  be  liable  for  a  tort  oonmiUed  oa  what  was  his  ewn  propert^f 
when  he  went  into  bankruptcy. 
Property  held  in  trust  by  a  bankrupt  passes  into  the  control  of  the  assignee,  tiU 
another  traatee  la  appointed. 

[The  following  Report  of  tlie  case  tried  before  Wabe,  J.,  was  drawn  up  and  agreed 

to  by  the  Counsel  in  the  cause.] 

This  was  an  action  of  troyer,  for  a  quantity  of  goods,  &c.^ 
mentioned  in  the  plaintiff  s  writ,  which  writ  maybe  refeired 
to.  The  plaintiff  introduced  a  copy  of  the  decree  of  the 
District  Court,  for  Maine  District,  sitting  in  bankruptey,  de- 
claring said  Hemmenway  bankrupt ;  and  also  a  copy  of  the 
decree  of  said  Court  appointing  the  plaintiff  the  assignee, 
both  of  which  may  be  referred  to  and  made  a  part  of  the 
case. 

The  plaintiff  then  called  William  S.  Warren,  who  testi- 
fied that  he  had  been  intimately  acquainted  with  the  defend- 
ant, Hemmenway,  for  six  years  past,  and  knew  him  before 
that ;  that  he  kept  a  store  where  the  same  kind  of  goods 
were  kept  which  Hemmenway  kept;  that  the  store  in 
which  the  witness  kept,  in  1840,  1841  and  1842,  was  about 
ten  rods  from  said  Hemmen way's  store ;  that  Hemmenway 
traded  in  No.  1  Maine  Street,  in  Bangor,  being  the  Bank 
Building,  so  called,  from  1838  to  the  Fall  of  1842,  in  sell- 
ing his  goods,  which  consisted  of  hats,  caps,  furs,  &c.  ;• 
that  during  the  months  of  April,  May,  June  and  July,  he 
bad  such  goods  in  his  store  in  Bangor,  as  are  named  in  the 
plaintiff's  writ,  or  of  the  kind  and  value  named  in  the  bills 
which  he  held  in  his  hand,  and  which  counsel  agreed  were- 
the  same  named  in  the  plaintiff's  writ.  The  said  bills  may- 
be referred  to,  and  are  a  part  of  the  case.  That,  in  the  Fall 
of  1842,  he  moved  from  No.  1,  to  No.  19,  West  Market 
Place,  which  was  the  next  door ;  that  he  was  engaged,  dur- 
ing the  time,  in  selling  said  goods,  and  that  he  subsequently 
removed  from  this  No.  19  to  the  opposite  side  of  the  street. 


( 


40  MASSA0HUSETT8. 

Ontv.  CHd«««l. 

and  that  witness  never  obserred  any  appare&t  change  in  the 
mode  or  manner  of  his  doing  business. 

On  cross-examination,  he  stated  that  Hemmenway't  mffst 
over  the  door,  was  "  S.  C.  Hemmenway,"  in  large  letters, 
with  the  word  "  Agent "  put  in  small,  diminutive  letters ; 
that  the  whole  word  <'  Agent "  was  not  more  than  three 
inches  long,  and  about  one  half  inch  in  width  ;  (bat  be  kept 
beside  the  defendant  one  year  before  he  discovered  tbe  word 
<<  Agent "  on  his  sign ;  that  be  signed  his  name  "  S.  C.  Heio* 
menway,  Agent,"  in  all  his  business  which  he  knew  any* 
thing  about.  He  also  testified,  that  after  his  removal  into 
tbe  store  in  West  Market  Place,  the  sign  over  tbe  door  was 
<<  Thomas  Hersey ; "  and  afterwards,  the  name  of  <<  William 
H.  Hemmenway  "  was  put  up  upon  it.  He  subsequentlyi 
and  after  the  defendant  had  gone  through  with  bis  proof| 
stated  that  the  profits  on  such  goods  as  kept  by  H^oameB^ 
way,  was  twenty-five  per  cent.,  in  the  Winteri  and  twenty 
per  cent.,  in  the  Summer. 

John  B.  Norris  was  next  called  by  the  jdaintiff,  and  inter* 
rogated  as  to  the  business  in  the  store  of  Heomienway  to 
Hersey,  in  1844,  which  was  objected  to  by  defendants,  but 
was  admitted;  and  be  testified  that  he  went  into  the 
store  of  Hemmenway  &  Hersey  in  the  Spring  of  1844  ;-^ 
left  about  a  month  since.  Can't  state  tbe  amount  <Mf 
stock.  In  tbe  Fall  of  1 844,  stock  was  $30,000.  Had  in 
tbeir  employ,  last  Winter,  about  thirty  men.  Ca  n't  say 
what  William  H.  Hemmenway  was  doing  ;  not  in  store  one- 
tenth  of  tbe  time.  Sam  and  Hersey  had  done  all  the  busir* 
ness.  Have  seen  William  sell  a  very  few  articles.  He 
bought  some  furs  for  the  store,  last  Winter.  Do  n't  know 
whether  Hemmenway  &  Hersey,  or  Richardson,  employed 
the  men.  Understood  that  William  was  a  member  of  the 
firm — not  from  any  of  the  partners.  For  a  greater  part  of 
a  few  weeks,  last  Winter,  William  was  making  buAiio 
robes. 


MAY  TERM,  1847.  41 


Out  «.  Gale  «f  oL 


George  L.  Gibson  was  next  called,  and  testified  that  he 
was  employed  in  Laban  Hersey's  store  during  the  time  he 
was  in  business  in  No.  19,  about  three  months,  till  he  sold 
cat,  sometime  in  July  or  August,  1844,  to  Jos.  Bryant  d& 
Son.  Groceries  came  from  Ingalls  and  Hersey's,  and  about 
the  city ;  some  of  the  goods  came  from  Hemmenway  &; 
Hersey's  store.  S.  C.  Hemmenway  took  some  interest  in 
Laban  Hersey's  sale,  as  he  would  in  the  sale  of  Hemen-* 
way  6o  Hersey's  stock.  The  witness  was  here  objected  to 
by  defendants  and  stopped. 

O.  H.  Ingalls  was  next  called  by  the  plaintiff,  and  he 
stated  that  Hemmenway  had  been  engaged  in  trade  in  Ban^ 
gor  from  the  year  1888  to  September  A.  D.  1842,  when  he 
mored  into  No.  19  West  Market  Place,  it  being  the  next 
door,  and  where  the  witness  had  kept  his  store ;  thai  during- 
the  months  of  April,  May,  June  and  July  of  1842,  the 
defendant,  Hemmenway,  had  such  goods  in  his  store,  and 
he  sold  them  during  that  time,  as  are  mentioned  in  the 
plaintiff 's  writ ;  and  witness  has  neyer  seen  any  apparent 
change  in  his  business;  that  the  word  '^ Agent "  was  upon 
the  fflgn  in  small,  diminutive  letters ,-  and  that  he,  witness^ 
was  in  the  store  as  clerk  in  1842,  in  September,  about  30 
days ;  that  those  in  the  store  engaged  in  selling  those  goods, 
were  Thomas  Hersey,  S.  C  Hemmenway,  and  himself; 
that  they  sold  about  one  hundred  dollars  a  day  for  cash,  and 
about  one-third  as  many  on  credit.  The  goods  sold  for 
cash  were  at  a  profit  of  about  20  per  cent.  Hemmenway 
was  all  this  time  insolvent. 

On  cross  examination  he  stated  the  sign  was  Wm.  H. 
Hemmenway  &  Hersey,  in  the  Fall  of  1842.  On  Hem- 
menway's  sign  was  the  word  "Agent,"  in  small  letters. 
That  he  was  the  agent,  selling  goods  and  doing  business  in 
that  store,  so  far  as  witness  knew  by  the  word  "  Agent  ^ 
on  the  sign.     That  the  word  "  Agent "  was  three  inches,  and 
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tke  sign  eight  f&et  long.  Subsequently,  and  after  the  defoid- 
ants  had  gone  through  with  their  testimony,  he  was  recalledi 
and  testified,  (subject  to  ol^ection,)  that  as  well  as  be  could 
jsdge,  said  Hemmenway,  from  the  year  183<  to  July  1842^ 
sold,  on  an  average,  $15,000  of  goods  per  year«  He  did 
not  see  the  word  '^  Agent "  on  the  sign  until  after  one  year. 
The  plaintiff  then  introduced  the  disclosure  of  Stephen 
Gale,  as  follows,  viz : — 

District  Court,  Westcrn  District,  ) 

June  Tenn,  1842.      $ 

Am  acquainted  with  the  defendant  in  this  suit.     Said 

defendant  is  a  brother-in-law  of  mine.    Am  not  in  any  way 

ocmnected  in  business  with  said  Hemmenway.    I  gave  an 

instryment  in  writing  to  said  defendant  two  years  ago. 

What  sort  of  an  instrument  it  was,  or  what  powws  I  gave 

him  in  that  instrument,  I  do  not  rememb^.     I  do  not  know 

what  this  was  given  for,  but  said  Hemmenway  thought  it 

necessary  for  his  transactions  in  business,  imd  I  therefore 

gave  him  this  instrument.;  and  I  have  no  copy  of  it,  and 

have  not  seen  this  instrument  since  I  signed  it.     Don^t 

know  that  I  gave  the  instrument  any  perusal  before  signing 

it.     Might  have  given  it  a  cursory  reading,  but  I  had  great 

confidence  in  him,  and  therefore  signed  it.     There  was  ho 

consideration  given  me  for  signing  said  instrument,  but  what 

I  did  was  from  motives  of  friendship  to  aid  him.     Have  never 

made  any  claim  to  any  of  the  goods  which  said  Hemmen* 

way  has  in  his  possession  since  I  gave  the  instrument  above 

mentioned.     Do  not  know  what  those  goods  are,  and  have 

never  been  in  Bangojr ;  and  have  no  interest  in,  and  have 

never  taken  any  of  the  profits  arising  from  the  sale  of  goods 

which  said  defendant  may  have  sold.     Do  n't  know  what 

sales  or  purchases  said  defendant  may  have  made  ;  though 

he  may  have  made  some  statements  to  me  in  relation  thereto. 

Cannot  say  that  he  ever  showed  me  any  bills  of  parcels 
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tbaieof.  Si^.  Hemmeiiwaf  is  etogaged  in  the  hirttiiig 
business.  I  am  not  at  all  acquainted  with  the  hatting 
business.  I  never  bought  any  goods  whieh  he  has  had  for 
him.  The  instnunent  before  spoken  of  was  given  by  me 
to  said  Hemmenway  at  his  reqMst. 

(Signed,)  STEPHEN  GALE. 

Can^^erland,  ss. 

Person^Iy  appeared  the  above  Stephen  Gale,  Esq.,  and 
made  oath  that  the  iSswts  contained  in  the  above  disclosure, 
by  him  described,  are  true. 

Before  me, 

OLIVER  G.  PESSENDEN, 

Justice  of  the  Peace. 
June  23,  1842. 

As  trustee  in  an  action,  Alien  Gilman  against  S.  C.  Hem- 
menway and  Stephen  Gale,  trustees,  and  also  the  writ  with 
the  record  of  the  Court  to  which  the  writ  was  returnable* 
The  record  to  be  copied  and  made  a  part  of  the  case.  The 
writ  is  to  be  copied  and  made  a  part  of  the  case. 

Plaintiff  then  called  Thomas  Hersey  to  produce  and  prove 
a  bill  of  sale  from  said  Gale  to  himself;  and  he  was  sworn 
and  proved  the  paper.  The  defendants  then  claimed  the 
Eight  to  cross-examine  the  witness  to  the  whole  case.  Tb^ 
Judge  ruled  that  they  could  not  cross-examine  the  witness 
except  as  to  the  matters  to  which  he  had  testified  on  the 
direct  examination^  and  that  if  he  wished  to  examine  him 
as  a  witness,  to  make  out  bis  own  case,  he  must  wait  till 
after  he  had  opened  his  case  and  call  him  again.  And  the 
Court  further  ruled  that  the  plaintiff  having  called  the  wit- 
Mss  and  examined  him,  could  not  discredit  him,  by  any 
evidence  tending  to  show  that  he  was  not  a  creditable  wit- 
ness ;  and  the  bill  of  sale  proved  by  Hersey,  and  which 
may  be  referred  to,  was  then  put  in.    Plaintiff  then  stopped 
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and  the  counsel  for  each  of  the  defendants  severally  moved 
for  a  non-suit. 

Thomas  Hersey  was  then  recalled  by  the  defendants,  and 
stated  the  goods  were  in  No.  1  Main  Street,  kept  by  S.  C. 
Hemmenway,  as  agent,  when  Gale  came  to  Bangor  and 
took  possession,  July  22,  1842 ;  the  schedule  contains  all 
the  stock  then  in  the  store  ;  the  prices  in  the  bill  of  sale 
are  the  true  prices — the  prices  I  paid.  Most  of  the  goods 
were  taken  at  cost ;  very  few,  some  old  hats,  at  less  diaa 
cost ;  some  put  down  at  more  than  cost ;  the  cost,  by  the 
marks  and  examining  the  bills.  I  took  possession  and  held 
it  from  time  of  bill  of  sale.  Had  dealt  in  such  goods  four 
years.  I  paid  full  market  price  for  those.  Had  been  in  the 
store  then  as  clerk  nine  months.  The  business  was  eon** 
ducted  in  the  name  of  S.  C.  Hemmenway,  agent  of  Gale ; 
Mgn,  "S.  C.  Hemmenway,  Agent."  There  was  money  and 
accounts  due  at  the  time  of  sale  ;  cash,  about  $900.  Gale 
made  me  his  agent  to  close  the  concerns.  I  gave  Gale  four 
notes  for  the  stock  as  stated  in  the  bill,  for  $4719.20. 
Those  notes  have  been  paid  by  taking  up  Gale's  liabilities. 
I  took  possession  of  all  the  assets  in  the  store  as  Gale's 
agent ;  cash,  $938.52,  and  bills  due,  on  which  I  had  collected 
1399.96.  The  cash  on  hand  was  endorsed  on  Sarah  Shaw's 
note  against  Gale,  by  me,  in  July  23, 1842.  Cash  collected 
on  bills  was  paid  on  Gale's  liabilities.  My  notes  were  taken 
up  in  the  same  way ;  as  fast  as  Gale's  liabilities  were  taken 
up  by  me,  they  were  handed  him  and  endorsed  on  my  notes. 
(Here  was  put  in,  and  sworn  to  by  witness,  a  written  state* 
ment  of  moneys  paid  by  Hersey ;  the  stock,  money,  &c., 
amounted  to  $7067.67;  all  that  I  have  paid  away  as 
before  stated,  to  discharge  Gale's  liabilities. )  There  are  some 
accounts  on  hand  not  good.  No  other  property  in  my  hands. 
All  the  assets  of  the  store  came  into  my  hands.  I  know 
the  &ct  from  my  position  as  clerk. 
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ciOB0:6xaiiiiEi6i.  iBiU  produced  is  the  bill  of 
goods  I  purchased  of  Gale ;  do  n't  know  whether  oopy  now 
diown  me  as  such|  is  a  oopf  of  my  deposition*  Can't  say 
whether  the  answer  shown  me  was  my  answer  or  not,  noi 
whether  I  made  out  a  schedule  to  annex  to  that  deposition* 
Was  before  CcH.  Parks  to  give  deposition.  Was  questioned 
concerning  my  private  business  and  refused  to  answer.  I 
do  n't  remember  of  stating  that  the  bill  of  sale  was  lost,  nor 
whether  deposition  was  taken  in  1842  or  1843.  Was  not 
prasent  when  S.  C.  Hemmenway  was  examined  before 
Paries.  Do  n't  remember  of  stating  to  Ingalls  that  S.  C« 
Hemmenway  made  $8000  per  year.  Gale  was  at  BangOTi 
dimng  the  time  of  sale  to  me,  two  or  three  days.  I  was 
not  ^oBiployed  as  derk  by  any  one  in  particular.  Stopped 
here  (Portland)  on  my  way  down  to  Bangor,  and  had  some 
tnik  with  Gale  about  going  there ;  no  deduction  has  been 
made  fw  my  servieeil  on  my  notes ;  no  settlem^it  has  been 
made  for  those  services.  I  took .  what  I  wanted  firom  the 
store;  shall  be  twenty*five  years  old  next  month.  Had 
leas  than  $100  when  I  went  to  Bangor. 

Defendants  resume.  Gale,  who  is  an  apothecary,  and 
resides  in  Portland,  and  S.  C.  Hemmenway,  each  married  a 
sister  of  mine ;  and  Sarah  Shaw  is  the  modier  of  Hem- 
menway. I  was  out  of  business  at  that  time.  Stopped 
hare  at  Portland  a%week.  Talked  with  Gale.  Went  to 
Bangor ;  stopped  eight  or  nine  months ;  came  here  ;  went 
to  Boston ;  came  back ;  talked  with  Gale  about  buying.  I 
went  into  the  store  because  I  was  out  of  business.  Lived 
in  S.  C.  Hemmenway's  family.  Took  from  the  store  what 
I  wanted  for  expenses ;  do  n't  know  how  much.  I  wm 
twenty-one  years  old  at  that  time.  S.  C.  Hemmenway  said 
he  should  like  to  have  me  stop,  he  had  not  help  enough. 
It  was  Nov.  1 ,  1841.  I  refused  to  answer  before  Gorham 
Ptoks  by  advice  of  M.  L.  Appleton,  my  eomisel.    My  dep* 
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oeition  was  never  completed.  My  deposition  was  after- 
wards taken  before  N.  Hatch.  Schedule  was  called  for  on 
that  deposition.  I  made  it  in  1843,  from  the  bill  of  sale  I 
had.  Wm.  H.  Heramenway  and  I  constitute  the  firm  of 
Hemmenway  60  Hersey.  (Articles  put  in.)  Moved  this 
stock  from  No.  1  Main  Street  to  No.  19  West  Market  Square, 
I  think  in  September ;  formed  copartnership  Oct.  12, 1842. 
I  put  in  the  firm  this  stock  I  purchased  of  Gale,  and  put  in 
^000  in  money  which  I  borrowed  of  Augustus  Hemmenway.' 
All  the  capital  I  put  in  was  borrowed.  Wm.  H.  Hemmenway 
put  in,  in  all,  ^1000.  Hemmenway  &  Hersey  owe  about 
^11,000  for  borrowed  money.  We  buy  goods  sometitnes  oii 
credit.  Our  stock  averages  about  f  4600.  Our  stock  was 
at  the  time  stated  at  $20,000.  When  I  said  $4600 1  referred 
to  stock  in  No.  19  West  Market  Square.  We  now  keep  iB 
No.  20  Main  Street.  S.  C.  Hemmenway  has  no  interest  in 
our  firm,  has  put  in  no  capital.    Qale  has  no  interest. 

Power  of  Attorney,  put  in  by  defendants,  from  Gale  to 
8.  G.  Hemmenway,  dated  Oct.  13,  1888,  which  may  b9 
referred  to. 

Depositions  were  next  made. 

Augustus  Hemmenway  was  next  called  by  the  defend-* 
ants,  and  testified  as  follows : 

I  am  a  brother  of  S.  O.  Hemmenway.  I  resided  in  Chili, 
Peru  and  adjoining  countries,  from  1828  to  February,  1838, 
remaining  in  the  United  States  nearly  the  whole  of  1838 ; 
then  went  again  to  Chili  and  returned  to  the  United  States  in 
February  or  March,  1840.  My  business  residence  is  in  New 
York,  but  a  large  part  of  my  time  is  spent  in  Boston  and 
neighborhood.  Since  my  return  from  Chili  I  have  spent 
the  winters  in  Cuba.  I  loaned  money  to  Gale  in  1838,  in 
September  or  October,  immediately  before  I  left  for  Chili, 
and  took  a  note  for  the  amount.  The  note  now  shown  me 
is  the  same.    The  date  is  Oct.  21,  1838,  and  the  amount 
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$1800.     It  was  paid  August  21,  1846,  with  #630  intarest. 
Tlie  loan  was  inade  at  the  date  of  the  nate,  and  to  Samuel 
C.  Hemmenwaf,  who  showed  me  a  power  of  attorney  from 
(Sale  to  him  before  I  made  the  loan*    The  power  of  attor- 
ney now  shown  me  is  the  same,  (the  one  in  the  case*) 
The  loan  was  made  as  capital  to  carry  on  business  in  Bangor, 
where  my  brother  was  agent.     I  hold  another  note,  dated 
soon  after  my  return  in  1840.     The  loan  was  made  in  the 
-same  way,  for  the  same  purpose;  and  the  note  for  the 
amount  (#600)  was  signed  <<  S.  C.  Hemmenway,  agent  for 
filephen  Gale,"  and  is  now  unpaid.     The  first  mentioned 
note  was  paid  by  a  note  of  Hemmenway  &  Hersey  for 
$1800,  and  a  new  note  signed  by  Gale  for  the  interest, 
|630.     In  1888,  on  my  return  to  the  States,  I  found  S.  C. 
Hemmenway  destitute ;  he  was  a  clerk  in  a  hat  store  in 
Boston,  and  separate  from  his  family.     His  wife  and  child 
had  gone  home  to  her  father's  to  live.    He  applied  to  me 
for  assistance.     I  gave  him  money  for  his  immediate  neces- 
sities ;  small  sums  repeatedly  during  the  eight  months  I 
was  at  home ;  but  declined  to  set  him  up  in  business.    He 
solicited  me  repeatedly  to  do  something  for  him.    I  went 
to  see  some  of  his  creditors  who  did  not  become  parties  to 
the  assignment,  and  tried  to  purchase  his  debts,  but  found 
I  could  do  nothing.     I  was  a  creditor  myself  to  the  amount 
of  $3000  when  S.  C.  Hemmenway  failed  in  1836.    My 
agent  came  into  the  assignment,  and  received  the  dividend, 
about  60  per  cent.    I  allowed  my  mother  from  four  or  five 
to  eight  hundred  dollars  a  year  during  all  the  time  of  my 
absence ;  sent  sometimes  specie  and  sometimes  drafts.    I 
have  ever  since  allowed  her  as  large  or  larger  sums.     My 
mother  has  no  property,  to  my  knowledge,  save  what  I  fur- 
nished her.     Hemmenway  d&  Hersey  have  a  permanent  loan 
of  me  of  $10,000  now.     I  loaned  Hersey  $2000,  just  after 
he  purchased  Gale's  stock;   and  Wm.  H.  Hemmenway 
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^1000,  when  he  went  into  partnenhip  wMi  Hersey.  TiMm 
lottne  have  been  increased,  until  now  it  is  f  10,000.  It  has 
been  a  eonsidaration  in  these  loans,  that  8.  C.  Hemmenway 
should  be  employed  in  the  store  as  clerk,  and  have  a  lirin^. 
8.  G.  Hemmenway  is  the  most  competent  and  active  business 
man.  My  motive  was  to  secure  saj^iort  for  him  and  his 
family. 

On  cross-examination  he  testified  that  the  note  showA 
him,  dated  in  1836,  and  signed  by  8.  C.  Hemmenway,  was 
for  m<Hiey  loaned  Hemmenway  at  that  time,  and  was  sent 
from  Cuba  in  a  letter ;  it  is  my  hand-writing.  I  was  worth 
not  less  than  $200,000  at  the  time  of  the  first  loan  to  Oale, 
and  am  now  worth  $400,000.  The  note  for  $2000,  of 
Hersey,  was  not  collateral.  The  money  for  the  $3000  loan 
was  sent  to  B.  Bangs.  The  money  passed  through  his 
hands. 

Direct  examination  resumed.  The  first  dividend  of  4d 
per  cent,  and  the  second  of  10  per  cent.,  were  paid  to  B. 
Bangs  for  me.  Immediately  after  my  return  it  was  stated 
to  me  that  something  more  might  be  coming,  a  mere  trifle ; 
and  S.  C.  Hemmenway  requested  an  order  for  it.  I  gave  it 
to  him  as  a  gift.  I  sent  a  special  power  of  attorney  to 
Bangs  when  I  heard  of  8.  C.  Hemmenway's  failure,  think- 
ing it  might  be  necessary.  The  dividends  were  credited  by 
Bangs  to  me  in  account  current  and  with  account  of  voyage 
of  ship  "  Pearl."    The  account  was  sent  to  me  at  Yalparaiso. 

The  defendants  here  offered  to  introduce  the  original 
petition  of  8.  O.  Hemmenway  to  be  declared  a  bankrupt, 
together  with  the  schedule  annexed ;  but  the  plaintiff  object- 
ing, the  Court  observed  that  schedules  were  not  evidence 
for  defendants,  (containing  the  defendants'  account  of  this 
business  ;)  that  the  petition  was  evidence ;  and  if  the  plain- 
tiff did  not  put  in  the  petition,  the  defendants  could  ask  the 
opinion  of  the  Court,  when  the  evidence  was  out,  or  ask 
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instmctions  to  the  Jury  whether  the  plaintiff  had  shown 
any  right  to  sustain  the  suit  The  defendants'  counsel  also 
introduced  the  notes  of  Mrs.  Shaw,  which  may  be  referred 
to  and  are  made  a  part  of  this  case. 

The  depositions  of  the  following  witnesses  were  put  in 
by  the  defendants,  for  the  purpose  of  showing  that  the 
goods  furnished  the  store  in  Bangor,  from  1838  to  1842, 
were  furnished  on  the  credit  of  Gale,  and  may  be  referred 
lo,  Tiz : 

Martin  Bates,  Jr.;  S.  W.  Olney;  Edward  P.  Porter; 
O.  N.  Towne ;  J.  M.  Sherburne  ;  Charles  A.  White  ;  Anson 
Dexter ;  W.  A.  Fisher  ;  William  Parkman ;  Isaac  Lothrop ; 
N.  Carpenter ;  S.  C.  Perrin. 

The  plaintiff  introduced  an  execution  in  favor  of  Hast-^ 
ings  Strickland,  and  a  note  dated  July  16th,  1836,  for  $210;. 
signed  by  S.  C.  Hemmenway,  on  which  the  judgment  was. 
founded.  Also,  a  note  payable  to  Arad.  Thompson,  and 
endorsed  to  Allen  Gilman,  which  note  may  be  referred  to. 

S.  C.  Hemmenway's  assignment,  dated  July  26th,  1836, 
was  next  introduced,  and  is  a  part  of  the  case.  Also,  Sam-< 
uel  Sylvester's  deposition,  (under  objections,)  which  is  made 
a  pert  of  the  case.    And  then  called 

Joseph  Bryant,  who  testified  that  he  was  one  of  the 
assignees  of  S.  C.  Hemmenway.  That  soon  after  the  assign- 
ment,  several  individuals  called  upon  him,  and  said  that  they 
owed  accounts  to  said  Hemmenway ;  when,  on  turning  to 
the  books,  they  appeared  to  be  balanced  by  cash,  without 
any  date  ;  and  that  no  corresponding  entries  could  be  found 
on  the  day-book. 

The  defendant's  counsel  objected  to  this  testimony,  with- 
out the  production  of  the  books ; — the  books  being  in  the 
defendant's  possession. 

The  counsel  for  the  plaintiff  was  then  proceeding  to  in^ 
tezrogate  him  in  rehtion  to  the  abstraction  of  goods  assigned 
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by  said  Hemmenway,  for  the  benefit  of  his  creditors,  when 
the  counsel  for  the  defendant,  Gale,  objected  to  the  testi- 
mony, as  being  transactions  previous  to  the  power  of  attor- 
ney; and  the  counsel  for  Hemmenway  objected  to  the 
testimony,  as  being  immaterial. 

The  counsel  for  the  plaintiff  stated  his  only  object  in  intro- 
ducing the  testimony  was  to  show  that  Hemmenway  had 
funds  of  his  own,  to  transact  business,  in  1838;  and  to  re- 
but defendant's  testimony  that  he  was  poor ;  and  said,  they 
did  not  claim  this  as  testimony  against  Gale,  unless  they  so 
connected  Gale  with  Hemmenway,  as  to  make  him,  by  law, 
responsible  for  the  declarations  and  acts  of  Hemmenway^ 
and  the  Court  admitted  the  testimony. 

And  the  witness  testified,  that  about  ten  days  after  the 
assignment,  he  went  into  the  store  where  the  goods  assigned 
were  stored,  and  found  Hemmenway  and  his  mother  there. 
They  had  a  large  quantity  of  goods  laid  out  on  the  counter. 
That  he  was  trying  to  find  a  piece  of  silk  which  some  one 
wished  to  buy ;  asked  Hemmenway  where  it  was ;  he  re- 
plied, that  his  mother  had  got  it ;  inquired  of  him  how  he 
got  into  the  store,  and  he  replied,  that  he  had  a  duplicate 
key.  That  they  took,  without  his  knowledge,  several 
hundred  dollars ;  that  Mrs.  Shaw  became  a  party  to  the  as- 
signment, for  the  whole  of  her  alleged  cl£um — being  about 
$2,300  ;  that  these  goods  were  never  paid  for,  nor  allowed 
for,  in  any  way;  that  it  was  an  unpleasant  affair;  that 
Hemmenway  said  his  mother  had  been  stripped  of  all,  by 
his  failure. 

On  cross-examination,  he  stated  that  he  never  made  any 
claim  on  the  debtors  whose  accounts  were  balanced ;  nor 
did  he  endeavor  to  compel  Hemmenway,  or  Mrs.  Shaw,  to 
pay  for  the  goods.  That  the  reason  was,  that  he  had  to  do 
with  a  woman  in  tears ;  and  that  he  consulted  with  a  com- 
mittee  of  the  creditors,  under  whose  direction  he  acted. 
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That  he  took  away,  without  his  knowledge,  from  $600  to 
$1,000.  He  conld  now  only  remember  some  three  or  four 
articles — such  as  two  pieces  of  Cashmere  shawls,  and  some 
other  things.  That  he  put  a  new  lock  on  the  door  imme- 
diately. That  he  made  no  charge  of  things  so  taken.  That 
the  amount  allowed  Mrs.  Shaw  was  $2,336.29 ;  that  was 
allowed  by  arbitration. 

The  plaintiff  then  introduced  the  deposition  of  Daniel  P. 
Wood,  which  was  objected  to,  but  was  admitted.  But  no 
objection  was  made  to  the  form  of  taking  the  deposition,  it 
having  been  thus  taken  by  agreement  of  counsel ;  and  the 
same  is  made  a  part  of  this  case. 

S.  P.  Dinsmore,  called  by  plaintiff,  stated  that  he  was 
here  as  a  witness,  in  May  last.  Went  down  in  steamer  with 
S.  C.  Hemmenway ;  do  n't  recollect  any  remarks  of  S.  C. 
Hemmenway.  Mr.  McCrillis  was  talking  with  Smith  ;  S. 
C.  Hemmenway  joined  in  the  conversation.  In  reply  to 
some  remarks  of  McCrillis  about  Gale,  he  said,  he  (Gale,) 
did  not  eare  a  d— -n  for  the  whole  scrape ;  he  would  not  quit 
his  shop  for  the  whole  scrape. 

A.  S.  Richmond  was  next  called,  and  was  objected  to  by 
the  defendants,  but  admitted  against  Hemmenway,*  and 
who  testified  that  he  sold  S.  C.  Hemmenway,  for  cash,  six 
or  seven  years  ago ;  do  n't  recollect  that  he  ever  told  me  he 
was  agent.  Moved  to  Bangor  last  November ;  made  a  sale 
to  Hemmenway  &  Hersey,  last  Fall,  of  $2,700,  mostly  for 
cash ;  one  note,  rest  for  cash ;  then  I  talked  of  going  to 
Bangor ;  most  of  my  conversation  was  with  S.  C.  Hemmen* 
way.  I  said  I  had  n't  means  ;  they  said  they  would  furnish 
me  means.  S.  C.  Hemmenway  was  the  principal  man,  so 
far  as  I  was  concerned  or  observed.  I  found  out  William 
was  partner,  in  February.  William  spent  most  of  his  time 
cutting  buffalo  coats,  till  February ;  since  then,  little  time. 
Have  heard  S.  C.  Hemmenway  talk  of  this  suit.    We  were 
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riding  by  Allen  Gilmau's  house  ;  said  something  about  Gil- 
man's  suit,-  he  said  he  would  fight  till  he  spent  $10,000| 
l>efore  he  should  get  anything ;  he  made  $4000  or  $6000 
the  year  before. 

Gross-examined.  Made  my  contract  with  Hersey  &^ 
fiemmenway  ;  considered  them  to  be  the  other  party ;  sup- 
posed S.  C.  Hemmenway  to  be  a  party ;  last  conversationi 
when  contract  was  closed,  was  in  Hersey  &  Henmienway's 
store ;  S.  0.  Hemmenway  and  Hersey  were  present.  T.  G. 
Sampson  came  over  with  me,  and  came  into  store  at  time ; 
•ca  n't  recollect  whether  William  was  present,  or  not.  Her- 
sey &  Hemmenway  bought  the  $2,700  last  year;  the 
goods  were  on  the  east  side,  (of  the  Kenduskeag  ,*)  have  no 
recollection  of  going  with  William  alone ;  went  with  S.  C. 
Hemmenway,  and  William,  together,  (to  see  the  goods;) 
do  n't  recollect  that  William  made  any  offer.  I  resided  at 
Winthrop  all  the  time  I  traded  with  S.  C.  Hemmenway ; 
do  n't  know  as.  I  have  (any)  quarrel  or  difficulty  (with  S. 
C.  Heqimenway . )  I  took  advice  of  counsel  and  left  dieti; 
istore.  '  .  -  ♦ .  j*,'^ 

Direct.  S.  C.  Hemmenway  asked  me  what  I  was  siun- 
moned  here  for.  I  told  him  that  I  was  here  to  testify  that 
they  had  wronged  and  injured  me  ;  but  I  didn't  come  here 
for  revenge,  or  to  gratify  my  feelings.  Hemmenway  said 
bis  situation  was  such  that  he  could  not  be  a  legal  partneri 
;and  that'his  case  was  as  straight  as  a  gun. 

Gross^xamination  resumed.  Signed  bills  to  S.  C.  Hemr 
menway,  as  agent.  First,  February  12th,  1842.  Secondi 
June,  1842.     The  bills  put«n  may  be  referred  to. 

George  Gibson  was  called  by  the  plaintiff,  and  objected 
to,  but  was  admitted  against  Hemmenway.  Testified  that 
S.  G.  Hemmenway  had  as  much  to  say  about  sale  (of  Laban 
Hersey 's  stock,)  as  any  one  else.  Bryant  &  Son  came  to 
h^j>i  were  to  have  it  at  ten  per  cent.    Hersey  d&  Hemmen- 
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way  asked  twelve.  8.  C  Hemmenway  said  it  made  no  dif- 
ference whether  they  sold  at  ten  or  twelve,  if  they  had  a 
day  or  two  to  mark  up ;  and  were  marked  up.  S.  C.  Hem* 
menway  asked  me  since  I  came  here,  if  I  did  not  know  he 
acted  as  agent  when  he  kept  in  No.  1.  I  told  him  I  knew  he 
had  a  tin  under-sign  lettered  so.  S.  C.  Hemmenway  said 
he  was  not  a  partner,  but  confidential  clerk  (of  Hersey  So 
Hemmenway.)  I  told  him  I  knew  William  and  Hersey  were 
in  the  firm  of  Hersey  &>  Hemmenway.  Stock  of  Laban 
Hersey  was  part  of  stock  of  Wellington — such  goods  as 
Hersey  &,  Hemmenway  did  not  keep. 

C.  A.  Richardson  testified,  under  objections,  that  he  was 
in  Hemmenway  &  Hersefy's  store  five  months.  Ca  n't  say 
what  port  of  the  time  William  Hemmenway  was  there*; 
have  seen  him  there ;  not  so  often  as  the  others ;  rather  sel- 
dom. Also,  that  he  and  Horsey  had  some  difficulty  about  a 
bench  ;  that  said  Hemmenway  came  over  to  arrange  it ;  and 
that  he  asked  him  if  he,  Hemmenway,  did  not  sanction 
what  Hersey  done  in  the  business  of  Hemmenway  ic  Her- 
sey. He  replied,  "  Not  by  a  good  deal ;  that  he  was  boss, 
or  master  of  that  concern  ;  that  his  family,  and  not  Hersey's, 
represented  the  capital  in  that  concern." 

Thif  testimony  was  objected  to,  but  was  admitted  as 
i^inst  Hemmenway. 

John  B.  Norris  testified  that  he  had  been  a  clerk  in  that 
store  (Hemmenway  &  Hersey's)  about  nine  months,  and 
until  about  a  month  since ,-  that  S.  C.  Hemmenway  and 
Hersey  were  the  principal  men  in  that  store  ;  that  William 
H.  Hemmenway  was  not  in  there  more  than  a  tenth  part  of 
die  time ;  that  when  inquiries  were  made  there  for  him,  S. 
C.  Hemmenway  told  them  that  they  would  probably  find 
him  at  Yinton  A  Porter's  who  kept  a  restaurater. 

The  defendants  resumed,  and  called 

William  H.  Hemmenway,  who  testified  as  follows  :— «- 

6* 
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Hersey  and  I  are  the  firm  of  Hemmenway  A  Hersey.  No 
other  person  is  in  it.  S.  C.  Hemmenway  never  had  any 
interest  in  the  goods,  or  capital.  I  put  into  the  firm  $1000, 
which  I  borrowed  of  Augustus.  We  had  no  real  capital — 
none  but  bonowed.  We  owe,  for  loans  of  money,  some^ 
thing  rising  $12,000.  I  am  in  the  store  every  day  when  in 
town — not  constantly — and  have  taken  part  in  the  control 
.and  direction,  ever  since  I  signed  the  articles  of  copartner- 
ship. I  have  no  other  business.  I  talked  with  Richmond| 
before  the  purchase  of  him ;  went  over  to  see  the  goods, 
rwith  him ;  examined  them,  and  made  him  an  offer,  which 
ibe  finally  took.  At  the  same  time  there  was  conversation 
.about  his  coming  to  Bangor.  On  Sunday,  (the  other  con- 
irersation  spoken  of,)  there  were  present,  S.  C.  Hemmen- 
way, Hersey,  Richmond,  Sampson,  and  myself. 

I  settled  Mrs.  Shaw's  claim  on  the  assignees,  and  they 
were  allowed  $337.82,  for  goods  from  the  store ;  no  other 
H^laim  was  made  for  goods  so  taken. 

S.  C.  Hemmenway  was  the  agent  of  Gale.  I  was  in  Ban- 
,gor  then ;  often  in  his  store.  His  stock,  I  think,  would 
hardly  average  $4000 ;  chiefly  hats  and  caps,  and  in  the 
Winter,  buffalo  robes.  It  increased  $1500  or  $2000,  grad- 
oially,  during  the  last  eighteen  months,  in  furs,  boots,  &c. 
On  an  average,  it  would  be  well  to  sell  $10,000  or  $12,000 
A  year,  on  a  stock  of  $5000.  The  sign  was  '<  S.  C.  Hem- 
menway, Agent."  The  business  was  conducted  as  Gale's, 
.fio  far  as  I  knew. 

Cross-«xamined.     S.  C.  Hemmenway  bought  some  fun. 

Thomas  Hersey  re-called  by  defendants,  who  testified 
:that  since  testifying  before,  he  had  examined  the  account, 
^(exhibited  by  him,)  and  found  an  error  of  $100,  in  amount 
collected  of  O.  N.  Towne.  His  account  should  be  $500 ; 
.and  $3.00  collected  of  Stillman  Wilson.  Of  the  money  paid 
iby  him,  (to  discharge  Gale's  debts,)  some  was  paid  into  the 
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bank ;  some  sent  by  S.  C.  Hemmenway ;  some  by  mail. 
That  his  sales,  when  O.  H.  Ingalls  was  in  his  store,  a  week 
or  two,  were  not  more  than  $60.00  per  day.  That  the 
profits  in  store  No.  1  Main  Street,  under  S.  C.  Hemmen- 
way's  direction,  were  about  $1000  to  $1200  a  year ;  aver- 
age profit  on  sales,  twelve  and  a  half  to  fifteen  per  cent. 
The  stock  would  average  $4000,  or  a  little  more. 

Cross-examined.  He  said  he  had  examined  the  books 
since  his  former  statements.  The  mistake  was  in  making 
up  the  list  of  accounts,  not  in  settling. 

Oliver  Fessenden  was  called  by  the  defendants,  and  testi- 
fied that  the  disclosure  of  Gale  was  written  by  him  from  the 
account  of  Gale ;  that  it  was  written  in  Gale's  store,  in  Port- 
land ;  that  he  had  no  counsel  present ;  that  he  advised  him 
to  call  on  C.  S.  Daveis,  Esq.,  his  counsel ;  and  he  went 
for  him  twice,  but  not  finding  him,  concluded  to  proceed ; 
that  after  it  was  written,  he  read  it  to  Gale  ,*  that  Gale  took 
it  and  read  it,  and  said  it  was  right,  and  signed  it,  and  swore 
to  it. 

The  assignment  of  1836— the  copies  of  Mrs.  Shaw's 
notes,  may  be  referred  to.  Also,  notes  to  Augustus  Hem- 
menway. Also,  the  records  of  the  District  Court,  showing 
that  William  H.  Hemmenway  is  a  discharged  bankrupt 
And  also,  the  schedule  of  accounts  referred  to  by  Hersey. 

After  the  testimony  was  closed,  and  before  argument, 
Hemmenway's  counsel  contended  to  the  Court,  that  there 
was  no  evidence  of  conversion  by  his  client,  and  asked  its 
direction  accordingly;  and  Gale's  counsel  took  a  similar 
position,  and  made  a  similar  request  in  regard  to  his  client. 

The  Court  instructed  the  Jury,  that  if  they  were  satisfied, 
that  in  1838,  when  the  power  of  attorney  was  given  by 
Gale  to  Hemmenway,  that  Gale  consented  to  give  it,  and 
Hemmenway  to  take  it,  with  the  intention  that  Hemmenway 
was  to  do  business  on  his  own  capital,  and  for  his  own  ben- 
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efit,  and  that  it  was  only  a  blind,  set  to  deceive  the  pablic 
and  defraud  creditors,  and  Hemmenway  did  business  on 
bis  own  capital  for  himself; — ^that  then  it  was  evidence,  and 
strong  evidence,  of  fraud. 

Second.  That  if  Gale  sold  the  property  to  Hersey  after 
it  had  vested  in  the  assignee  by  the  decree  of  bankruptcy, 
it  was  evidence  of  a  conversion. 

Third.  That  if  the  property  was  Hemmenway's,  and 
Gale  sold  it  by  a  contrivance  between  him  and  Henmienway, 
and  at  Hemmenway's  request,  to  put  it  further  beyond  the 
reach  of  his  assignee,  it  was  evidence  of  a  conversion  by 
both  Hemmenway  and  Gale. 

The  Jury  returned  a  verdict  for  the  plaintilST,  for 
$6,309.10. 

The  defendants  moved  for  a  new  trial. 

First,  Because  the  verdict  was  against  the  weight  of 
evidence. 

Second,  Because  the  Judge  who  tried  the  cause  made 
several  rulings  as  to  evidence,  and  gave  several  directions  to 
the  Jury  which  were  erroneous. 

They  also  filed  a  motion  in  arrest  of  judgment. 

Rowe  and  Chas.  S.  Daveis,  counsel  for  these  motions,  in 
behalf  of  the  defendants ;  McCrillis  and  Debiois,  for  the 
plaintiff,  and  against  these  motions. 

WooDBTTRT,  J.  The  questions  raised  in  this  case  under 
the  motions  for  a  new  trial,  and  in  arrest  of  judgment,  are 
numerous;  and  some  of  them  possess  no  little  difficulty. 
But  having  been  ably  argued,  the  labor  of  the  Court  in  dis* 
posing  of  them  will  be  much  lessened. 

The  first  ground  assigned  for  a  new  trial,  is,  because  the 
verdict  is  supposed  to  be  against  the  weight  of  evidence. 
I  have  had  occasion  to  examine  fully  on  the  last  circuit  and 
to  deliver  an  opinion,  laying  down  what  seemed  to  me,  after 
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a  full  coQsideiation,  the  true  guides  or  limitations  as  to  this 
ground  for  a  new  trial.  See  Fearing  et  aL  v.  De  Wolf  et 
oL  Rh.  Is.  Dist.,  Jan.  1847,  Post.  See  also  16  Maine, 
200 ;  19  Maine,  402 ;  20  Maine,  349. 

I  see  nothing  in  this  case  which  can  bring  it  within  the 
&ir  exercise  of  the  power  of  the  Court  over  this  subject  as 
it  has  been  there  defined. 

There  was  evidence  on  both  sides  to  be  weighed.  Here 
no  great  preponderance  existed  on  either  side,  if  we  look  to 
the  extraordinary  disclosure  and  disclaimer  of  Gale,  under 
oath  in  the  Trustee  suit.  At  all  events  there  does  not 
appear  to  have  been  so  clear  a  mis-trial  as  to  evince  plain 
mistake,  or  an  abuse  of  power  on  the  part  of  the  Jury. 
These  are  considered  by  me  as  the  true  tests.  The  cases 
and  reasons  are  fully  presented  in  Fearing  et  aL  v.  De  Wolf 
et  aLy  to  show  the  propriety  of  refusing  to  disturb  verdicts 
when  thus  situated,  merely  because  the  Judge  who  tried  the 
cause  may  think  that  he  would  have  decided  difierently  on 
the  matter,  had  he  been  in  the  jury-box,  to  respond  to  the 
facts,  instead  of  being  on  the  bench  to  respond  to  the  law. 

But  if  the  weight  is  so  clearly  and  decidedly  in  favor  of 
one  party  as  to  render  it  probable  that  a  real  mistake  has 
happened,  or  a  wanton  abuse  of  power,  it  is  the  duty  of  the 
Ck)urt  not  to  correct  the  result  by  deciding  the  facts 
differently  from  a  Jury,  but  to  let  another  Jury  pass  upon 
the  facts,  and  settle  the  question  whether  there  has  been 
either  a  mistake  or  an  abuse  of  power. 

In  this  way  clear  mistakes  and  clear  abuses  can  be  cor- 
rected as  such  should  be,  but  without  the  Court  assuming 
the  province  of  the  Jury.  They  merely  permit  the  second 
Jury  to  revise  the  doings  of  the  first  one. 

The  next  reason  assigned  for  a  new  trial  is  the  refusal  of 
the  Judge  to  nonsuit  the  plaintiff  on  motion  of  the  defend- 
ant, though  against  the  consent  of  the  plaintiff  and  after 
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the  plaintiff  had  furnished  evidence  which  he  deemed 
material,  and  on  which  he  wished  the  Jury  to  act. 

A  practice  has  grown  up  in  some  States  for  Courts  to  non- 
suit plaintiffs  against  their  consent,  and  after  they  have 
presented  testimony  which  they  wish  the  Jury  to  consider, 
provided  the  Court  entertains  opinions  on  the  law  unfavor^ 
able  to  the  plaintiff. 

But  it  is  not  deemed  sound  practice  in  the  Courts  of  the 
United  States ;  and,  instead  of  it,  the  evidence  is  there 
allowed  to  be  passed  on  by  the  Jury,  whenever  once  ad- 
mitted as  competent,  but  under  instructions  to  which  the 
defendant  can  except  if  not  satisfactory  to  him,  and  thus 
obtain  all  the  benefit  to  be  derived  from  a  nonsuit  with  an 
exception  made  by  the  other  side. 

The  cases  are  mostly  collated  on  this  point  in  Folger  v. 
The  Robert  G.  Shaw,  2  Woodb.  &  Min.,  631.  See  also,  6 
Peters,  698,  and  1  Peters,  497. 

The  verdict,  therefore,  cannot  be  set  aside  on  this  ground. 
Another  reason  assigned  for  a  new  trial,  is  the  admission  of 
improper  evidence  in  Ward's  deposition  as  to  declarations 
made  by  Hemmenway,  one  of  the  defendants,  in  a  quarrel 
with  Gilman,  his  principal  creditor. 

But  it  seems  to  me  that  those  declarations  of  H.  are 
competent,  which  tend  to  make  himself  liable  in  this  action, 
whete  he  is  a  party,  like  the  admission  of  any  other  party. 
In  that  view  they  might  properly  be  introduced,  when  had 
they  been  offered  as  to  a  remote  transaction,  in  order  to 
strengthen  the  title  of  the  plaintiff  as  assignee  of  Hemmen- 
way, and  in  a  suit  where  H.  himself  was  not  a  defendant, 
they  probably  would  be  inadmissible.  They  would  then 
not  be  made  at  the  time  of  the  transaction.  Broom's  Max., 
441^2,  6  D.  &  E.,  612;  6  East,  191 ;  9  Bing.,  352.  And 
hence  not  a  part  of  the  res  gestce,  and  they  would  be  in 
favor  of  his  own  interests  as  in  part  represented  by  his 
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assignee.  9  Yes.,  83  ;  Greenl.  Ev.,  ^<^  189,  190 ;  Eden  on 
Bankruptcy,  361. 

When  we  consider,  however,  that  here  he  is  personally 
a  defendant,  attempted  to  be  charged  as  a  joint  trespasser  in 
respect  to  the  property  in  dispnte  and  to  the  iiijury  of  his 
creditors,  the  declarations  assume  a  new  aspect  and  are 
entirely  competent  against  himself  and  to  help  render  him- 
self liable  in  the  present  suit. 

The  next  reason  for  a  new  trial  is  on  account  of  evidencei 
admitted  in  respect  to  alterations  in  Hemmenway's  books, 
when  the  books  themselves  were  in  Court.  This  objection 
is  defective  on  two  grounds. 

FirsL  The  evidence  did  not  relate  to  the  contents  of 
the  books,  with  a  view  to  prove  by  parol,  charges  or 
credits  existing  in  them  in  writing.  But  they  related 
rather  to  alterations  seen  in  them  and  accounts  entered  as 
balanced,  when  in  fact  they  had  not  been,  and  this  done  so 
as  to  prevent  the  assignee  from  collecting  them  and  to 
enable  the  bankrupt  to  obtain  them  himself  of  his  debtors 
by  their  voluntary  payment,  in  fraud  of  his  own  creditors. 

Secondly.  The  evidence  as  tending  to  show  receipts  of 
money  by  H.,  and  means  to  buy  this  property,  was  compe- 
tent on  that  ground,  as  a  general  principle ;  and  if  any  of 
this  evidence  was  objectionable,  because  relating  to  what 
was  in  writing,  that  part  should  have  been  separated^  and 
specifically  resisted,  and  the  rest  allowed.  For  example, 
allowing  proof  of  the  mere  receipt  or  collection  of  money 
by  H.,  after  his  first  failure,  seems  unobjectionable. 

Finally.  When  this  whole  evidence  was  excepted  to,  and 
notice  given  to  produce  the  books,  and  they  were  not  uncon- 
ditionally produced,  parol  evidence  of  their  contents  seems 
of  course  to  be  admissible. 

In  this  case,  the  books  were  in  Court  on  a  notice  to 
produce  them,  but  were  offered  only  on  condition  that  the 
plaintiff  should  use  them  in  evidence. 
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But  I  am  not  aware  of  any  right  in  a  party,  under  a  notice 
to  produce  books  or  other  writings,  to  make  conditions  to 
their  production.  The  rule  is  absolute  to  bring  them  into 
Court  for  the  benefit  of  the  other  side,  and  to  offer  them  so 
without  reserve ;  and  it  is  for  the  other  side,  after  obtaining 
possession  of  them,  to  decide  whether  it  seems  expedient  or 
not  to  use  them  as  evidence.  This  [Hroceeding,  however, 
would  have  one  effect  on  the  other  party,  imperatively,  or 
at  all  events,  if  the  books  were  unconditionally  offered.  It 
would  prevent  the  further  use  of  parol  evidence  by  him 
after  written  evidence  of  the  same  fact  is  produced  and 
placed  in  his  possession,  whether  he  chooses  to  use  the 
written  or  not.  Were  this  objection  stronger  there  is  under- 
stood to  be  another  answer  to  it.  It  seems  questionable,  on 
inquiry,  whether  the  Judge  who  tried  the  case  gave  any 
ruling  on  this  point ;  or  if  he  did,  whether  any  exception  to 
it  was  then  taken,  as  it  must  be  in  order  to  be  available 
under  this  motion.     11  Peters,  186-211. 

It  is  a  little  extraordinary,  also,  that  the  defendant  him- 
self did  not  use  the  books  as  he  might,  if  they  contained 
matter  disproving  what  was  testified  to  on  the  part  of  the 
plaintiff. 

Another  ruling  is  objected  to,  which  excluded  the  defend- 
ant, Hemmenway,  as  a  party,  from  putting  in  his  own 
expknatory  statements  as  to  the  title  to  the  property  in 
controversy,  and  which  were  contained  in  the  schedule 
annexed  to  his  petition. 

It  is  stated  in  connection  with  this,  that  the  petition  itself, 
without  the  schedule,  was  allowed  to  be  admitted. 

I  am  inclined  to  think,  that  the  whole  record  in  the  pro- 
ceedings in  bankruptcy  was  competent  evidence,  including 
the  schedule  annexed  to  the  petition.  1  Mass.  R.,  67 ;  S 
Mass.,  492;  1  Story,  Eq.  Ju.,  ^  160;  Greenl,  Ev.,  i^  606, 
611;  1  Story,  R.,  478;  3  Meriv.,  667;  7  Cranch,  408. 
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But,  at  the  same  time,  it  seems  to  me  that  the  bankrupt, 
when  a  defendant  in  a  suit,  cannot  be  permitted  to  use  in 
his  fayoT  his  own  declarations  as  to  the  title  of  property 
irhich  is  disputed ;  and  that  the  Judge  ought  to  charge  the 
Jury  not  to  give  weight  to  any  such  declarations  in  a  suit 
like  this,  when  obliged  to  be  let  into  the  case  as  a  part  of  a 
documentary  exhibit.  As  this  view,  then,  would  lead  to  the 
same  result  in  respect  to  the  verdict  as  the  ruling  at  the  trial 
did,  which  entirely  excluded  the  schedule,  it  furnishes  no 
sufficient  ground  for  a  new  trial.  See  cases  showing  that 
mere  technical  exceptions  are  insufficient,  if  the  verdict  has 
probably  not  been  affected  by  the  ruling.  Allen  v.  Blunt^ 
2  Woodb.  &  Min.,  121 ;  Broom's  Max.,  166 ;  12  Adol.  and 
E3.,  631.     De  minimis  rum  curcti  lex.  Cro.  Eliz.,  353. 

An  objection  has  been  alluded  to  by  some  of  the  counsel, 
as  to  the  calling  of  Henesey,  one  of  the  witnesses,  a  second 
time,  and  the  effect  of  his  cross-examination  by  opposing 
counsel,  on  points  not  questioned  about  on  the  part  of  the 
plaintiff. 

But,  as  the  other  counsel  waive  that,  it  is  not  necessary 
to  go  into  an  examination. 

Another  objection  to  the  verdict  grows  out  of  the  peculiar 
situation  of  the  property  in  controversy,  and  the  alleged 
want  of  title  or  possession,  in  the  plaintiff,  sufficient  to 
enable  him  to  sustain  trover ;  the  present  form  of  action 
against  any  person. 

But  it  is  to  be  remembered,  that  Hemmenway,  the  banfe- 
rapt,  was  in  the  actual  possession  of  the  property,  in  June, 
1842,  the  time  of  the  alleged  conversion ;  and,  also,  in  July, 
1842,  when  the  goods  were,  in  fact,  handed  over  by  him 
to  Gale,  the  other  defendant,  and  placed  in  the  charge  of 
third  persons. 

This  possession  was  primifade  evidence  of  title  in  Hem^ 
men^ray,  as  he  had  bought  the  goods--4iad^  for  some  time^ 
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controlled  them — and  had  been  selling  articles  ottt  of  them, 
for  several  months. 

Standing  alone,  this  possession  would  have  been  sufficient 
to  enable  the  assignee  to  sustain  trover  against  third  persons. 
But  it  did  not  stand  alone  at  the  trial ;  various  proofs  being 
offered  to  show  that  the  possession  was  had  by  Hemmen- 
way,  as  agent  for  Gale.  Nor  was  the  action  brought  against 
third  persons,  but  against  the  agent  and  principal,  who  set 
up  the  possession  to  be  in  behalf  of  himself,  and  not  the 
agent ;  and  the  title,  also,  to  be  in  himself. 

This  was  a  permissible  defence ;  and  if  it  had  been  made 
out  satisfactorily,  would  have  defeated  the  action.  While, 
on  the  contrary,  if  not  so  made  out,  but  the  Jury  believed 
the  possession  was,  in  reality,  for  Hemmenway  himself,  and 
the  title  was  in  him,  so  far  as  regards  his  creditors,  the 
action  by  his  assignee,  was,  in  these  respects,  and,  under  th» 
objection,  well  maintained. 

The  great  ccmtest  before  the  Jury  was,  therefore,  in  rela- 
tion to  these  points ;  and  they  having  returned  a  verdict  for 
the  plaintiff,  it  is  conclusive— if  no  misdirections  were  given 
— ^that  due  possession  and  title  existed  in  Hemmenway  at 
the  time  of  the  conversion,  so  as  to  enable  his  assignee  to 
protect  the  property  against  any  wrong-doer. 

If  the  Court  gave  any  erroneous  instructions  to  the  Jury, 
on  this  matter,  they  can  be  pointed  out  and  corrected ;  but 
if  not,  the  verdict,  while  it  stands,  is  decisive  against  this 
objection. 

The  instructions  are  embodied  into  the  report  of  the  case, 
and  are  understood  to  be  not  excepted  to,  and  hence  need 
not  now  be  reexamined. 

Next,  it  is  argued,  that  H.'s  interest  in  the  goods  was  only 
as  a  trustee,  and  that  property,  held  in  trust  by  a  bankrupt, 
does  not  pass  to  an  assignee ;  so  that  no  suit,  whatever,  can 
be  brought  by  him.    But  this  is  not  correct.    It  passes, 
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though  held  in  trust.  Yet,  a  new  trustee  will  usually  be 
afterwards  appointed,  and  the  property  conveyed  to  him  by 
the  assignee.  See  on  this,  6  Geo.  17.  Ch.  16  ^  79 ;  2 
Deac.,  151 ;  3  Mont.  &  Ayr.,  487;  1  Spence,  Eq.  Jur.,  504. 

Here,  however,  the  Jury  have  found  the  trust  in  this  case 
to  have  been  a  secret  and  fraudulent  one ;  and  the  property 
really  belonging  to  Hemmenway ;  and  in  such  case,  even 
in  England,  the  property  vests  in  the  assignee,  absolutely. 

So  it  does  there,  always,  when  the  property  was,  by  con- 
sent of  the  owner,  in  the  possession  and  control,  and  dis- 
position of  the  bankrupt.  See  cases  under  21  James  L  Ch., 
19;  Cooper  V.  De  Tasttt,  2  M.  &;  Scott,  714;  1  Deac.,  131, 
166;  Almy  v.  Wilbur,  2  Woodb.  &  Min.,  371. 

Bitf  this  last  may  not  be  the  true  construction  of  our  late 
bankrupt  law ;  and  whether  it  be  or  not,  this  objection  must, 
for  the  other  reasons,  fail. 

Another  exception  has  been  made,  that  proper  evidence  of 
a  eonversion  was  not  offered.  But  if  the  Jury  was  satisfied 
diat  the  property  in  the  goods  was  in  Hemmenway,  as  prin- 
cipal owner,  before  becoming  a  bankrupt,  and  the  pretence 
of  title  in  Gale  was  fraudulent ;  then  the  removal  of  this 
property  to  another  jdace,  by  Gale  and  Hemmenway,  joint- 
ly, and  doing  this  as  if  it  belonged  to  Gale,  as  principal ;  and 
if  Hemmenway,  as  his  agent,  engaged  afterwards  in  using 
and  selling  it  as  Gale's  property,  this  was  a  misfeasance 
and  a  conversion. 

If  a  creditor  merely  accompany  a  sheriff's  officer  to  levy 
on  goods,  which  afterwards  prove  to  belong  to  another,  as 
here,  to  the  aasignees  and  not  to  Gale,  he  is  liable  in  trover, 
though  he  took  neither  the  goods  into  his  own  custody,  nor 
their  proceeds.     Menham  v.  Edmonson^  1  Bos.  to  P.,  369. 

It  is  an  aiding  or  abetting  in  a  tort — a  cooperation  in  a 
removal  and  use  of  property,  over  which  no  right  to  do  so 
existed,  and  that  is  sufficient  to  constitute  a  conversion. 
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See  cases  cited  in  Smith  t.  Smiihf  Sep.  Term,  1849,  Maine 
Dist.  (note.) 

The  chief  question  remaining,  is  the  motion  in  arrest  of 
judgment. 

It  resolves  itself  into  two  objections.  One  is,  that  the 
assignee  cannot  sustain  proceedings  like  this,  as  to  the  prop- 
erty of  the  bankrupt,  except  in  the  District  Court  sitting  in 
bankruptcy ;  and  the  other  is,  that  he  cannot,  in  such  a  case, 
or,  indeed  in  any  case,  sustain  an  action  at  law  against  the 
bankrupt  himself. 

In  respect  to  the  first  objection,  it  is  manifest,  that  by  the 
6th  section  of  the  bankrupt  law,  the  District  Court  has 
jurisdiction,  in  a  summary  way,  "  in  the  nature  of  eummoiy 
proceedings  in  equity ^^  over  all  controversies  between  an 
^^ assignee  and  the  bankrupt.'^     5  Statutes  at  Large,  440. 

But  it  is  equally  clear,  that  if  the  assignee  chooses  to 
TBSort  to  an  action  at  law,  rather  than  ** proceedings  in 
egiii^y,"  against  adverse  claimants,  the  8th  section  confers 
"  concurrent  jurisdiction^^  over  it,  in  the  Circuit  Court.  That 
section,  indeed,  goes  further,  and  confers  such  concurrent 
jurisdiction  in  all  suits,  both  '<  at  law  and  in  equity,  which 
may,  and  shall  be  brought  by  any  assignee  of  the  bankrupt, 
against  any  person  or  persons  claiming  an  adverse  interest" 

It  is  not  to  be  questioned,  then,  that  this  action  well  lies 
in  this  Court,  if  the  assignee  elects  to  come  here  against 
Oale.     Lucas  et  al.  v.  Norris  et  aL,  1  Paine,  C.  C,  396. 

He  is,  manifestly,  a  person  claiming  ^'  an  adverse  inter- 
est." 

If  these  parties  lived  in  different  States,  so  as  to  give  this 
Court  jurisdiction  on  that  ground,  this  subject  matter  might, 
for  aught  I  see,  be  settled  in  it,  as  it  might  be  in  a  State 
Court,  if  the  action  be  first  brought  there.  And  the  adjudi- 
cation first  had,  either  in  a  bankrupt  Court  or  another,  will 
bind  as  to  the  right  of  property,  or  a  lien.    Peck  et  aL  v« 
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Jmness  et  a/.,  7  Howard ;  612 ;  Ex  parte  Ckri9ty^  Justice, 
Catron  dissenting^  3  Howard,  292. 

It  is  within  the  language  of  the  bankrupt  law  to  sustain 
it  in  action  agaiust  Hemmenway,  also,  if  claiming  '<  an  ad- 
verse interest "  as  to  this  property,  against  his  assignee.  This 
he  does  claim,  as  an  agent  of  Gale.  This  he  attempted  to 
aid  Gale  to  enfoice,  and  this  made  him  a  wrong-doer,  if 
Gale  was. 

It  comes,  then,  within  the  spirit,  as  well  as  words,  of  the 
act  giving  this  court  jurisdiction.  He  sought  to  remove  this 
pioperty  from  the  reach  of  his  creditors.  He  cooperated  in 
trying  to  secure  the  adverse  claims  of  third  persons ;  and  he 
ought,  therefore,  in  justice,  as  well  as  law,  to  be  jointly  an- 
swerable with  them  for  damages,  when  the  title  of  those 
third  persons  appeals  by  the  result  of  the  trial  to  be  defec? 
tife. 

It  is  important,  in  this  view,  to  regard  critically  the  data. 

Hemmenway  was  decreed  a  bankrupt  in  June,  1842 ;  and 
by  that,  ipso  faeto^  all  his  property,  under  the  express  lanr- 
goage  of  the  bankrupt  law,  passed  to  the  assignee.  The 
Jury  have  found  this  property  to  have  been  his ;  yet  the 
next  month  after,  in  July,  1842,  he  proceeded  to  aid  Gale  in 
removing  this  property,  as  belonging  to  Gale ;  and  in  dis- 
posing of  it  as  Gale's,  rather  than  the  assignee's,  and  this  to 
the  manifest  injury  of  his  creditors ;  and  as  the  Jury  have 
found,  with  a  view  to  defraud  them. 

The  remaining  objection  to  his  liability  is,  that  whatever 
may  be  the  legal  or  equitable  considerations,  to  charge  him, 
wh^i  Gale  is  chargeable,  because  he  acted  jointly  with 
Gale  in  the  conversion ;  yet  no  cases  can  be  found  and  no 
poneiples  exist,  which  render  a  bankrupt  himself  liable  to 
his  own  assignee  in  an  action  at  law. 

U  is  true  that  controversies  between  a  bankrupt  and  his 
aisignee  are  generally  settled  in  the  Bankrupt  Court.    But, 
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as  already  shown,  no  principle  exists  which  should  limit  the 
jurisdiction  over  them  to  that  Court  in  all  instances.  As 
much  reason  exists  for  a  concurrent  jurisdiction  here,  oyer 
suits  between  them,  as  for  such  jurisdiction  there,  over  suits 
between  them  and  others.  Their  disputes  may  be  as  im- 
portant in  both  principle  and  amount  as  those  in  other  cases, 
and  hence  be  as  suitable  for  a  Court  higher  than  the  District 
dourt. 

They  may,  when  as  here,  third  persons  are  joint  de£^d- 
ants  with  the  bankrupt,  be  more  appropriately  prosecuted  in 
the  Circuit  Court,  as  no  reason  whatever  exists  for  forcing 
such  third  persons  into  the  District  Court  exclusively. 

Finally,  and  above  all  other  justifications  for  sewing  here, 
is  the  circumstance  that  H.  is  not  now  prosecuted  as  '<  a 
i)anknipt,"  in  which  capacity  alone  the  District  Court  has  any 
{peculiar  jurisdiction  over  him,  but  as  ^'  a  person,^^  setting 
up  an  '^  adverse  claim  "  on  account  of  Gale ;  and  is  prose- 
•cuted  here,  like  any  other  person,  for  a  tort  in  his  private  and 
individual  character. 

In  England  Chancery  often  has  concurrent  jurisdiction 
with  a  Court  of  Bankruptcy.  Meggison  v.  Foster^  2 
Younge  &;  Collyer's  Ch.  Ca.,  336.  Or  rather  the  Lord 
^Chancellor  has.     Ex  parte  Lund,  6  Yes.,  782. 

Nor  is  there  any  lack  of  precedent  or  principle  to  make 
the  bankrupt  liable  to  be  pweecuted  by  the  assignee  in  a 
Court  of  law  in  appropriate  cases,  though  the  instances  are 
not  numerous  in  the  books  which  seem  to  be  directly  in 
point.  But  suppose  the  bankrupt  should  steal  the  {Mroperty 
after  it  is  in  the  actual  possession  of  his  assignee.  He 
would  doubtless  be  indicted  in  a  Court  of  Law  for  the  lar- 
<;eny  of  it  as  the  property  of  the  assignee,  in  his  official 
capacity,  for  the  use  of  the  creditors.  It  is  his  in  law,  (9 
Yes.,  83,)  and  the  bankrupt  has  no  more  right  to  take  it 
Away,  clandestinely  or  animo  Jurandi,  than  he  had  to  do 
.this  with  any  other  property. 
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Again,  if  he  seisees  and  converts  sueh  property  to  his  own 
UK,  either  alone  or  in  conjanction  with  a  third  person,  no 
principle  seems  to  interpose  to  prevent  his  liability  to  the 
asB^nee  in  an  action  of  trover.  He  is  liable,  personally,  like 
any  other  wroi^  doer,  and  not  in  his  capacity  of  bankrupt. 

Some  error  on  this  point  has  been  caused  by  the  com- 
mon expression  in  the  books,  that  a  bankrupt  is  dviUter 
mortuus.  6  Mad.,  289 ;  3  Ibid,  168 ;  1  Holt,  N.  P.  C,  172. 
Bat  this  means  dead  only  as  to  the  control  of  his  old  prop- 
erty and  contracts.  His  assignee  stands  like  an  administra- 
tor in  respect  to  these.  But  the  bankrupt  is  still  alive  for 
other  purposes  in  law  as  he  is  in  fact.  He  is  alive  to  acquire 
new  jNToperty — alive  to  do  and  receive  wrong — alive  to 
commit  trespasses  or  crimes — alive  to  be  prosecuted  for 
either,  and  to  prosecute  for  either  when  committed  on  him- 
self! Eden  on  Bankruptcy,  255 ;  7  D.  &  E.,  391 ;  1  B.  d& 
P.,  44.  The  following  show  suits  at  law  between  the 
assignee  and  the  bankrupt  himself  in  different  forms,  which 
generally  were  sustained,  though  not  in  all  cases.  Semble 
on  leave  perhaps ;  Benfield  v.  Solomons^  9  Yes.,  83 ;  1 
Hen.  Bl.,  437,  (note);  Coles  v.  Borrow,  4  Taunt.,  756; 
1  Cooke's  Bank.  Law,  3  ed.  618;  1  Eden  Ch.  R.,  166;  6 
Bing.,  600,  was  to  try  the  validity  of  the  commission. 

The  furniture  of  the  bankrupt,  reserved  originally  as  well 
as  his  property  acquired  since,  if  trespassed  on  by  the 
assignee,  or  others,  must  be  capable  of  being  protected  by 
the  bankrupt  through  ordinary  suits  of  law.  See  Webb 
V.  Ward  et  al,  7  D.  &;  E.,  296 ;  and  cases  in  Kitchen  v. 
Bartsdif  7  East.,  67,  note ;  1  Barn.  &  AdoL,  674 ;  1  Esp. 
&.,  140,  170 ;  4  Taunt,  764 ;  2  Rose,  277. 

Another  objection  urged  against  these  actions  is,  that  a 
bankrupt  has  no  property  of  his  own  to  respond  with  in 
such  cases.  But  poverty  is  no  defence  generally  to  actions 
for  a  tort.    Beside  this,  property,  such  as  furniture,  &^c.,  to 
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th6  amount  of  $300,  loay  be  temrved  to  the  bankmpl  by 
the  3d  section  of  the  aot.  And,  moieover,  all  his  earnings 
and  aequisitions,  since  the  decree  of  his  bankruptcy,  bekMig 
to  himself,  here,  (NewhalPs  case,  2  Story,  360,)  though  it  is 
otherwise  under  the  languagie  of  some  other  baokriqit  kivpsi 
allowing  him  to  acquire  no  property  till  after  his  discharge. 
1  B.  et.  P.,  44,  StiddKitchen  v.  Bartsch,  7  East,  63. 

The  bankrupt  is  also  entitled  to  the  proceeds  of  his  per* 
sonal  labor,  and  consequently  can  sue  and  be  sued  in  the 
protection  of  them.    3  Bos.  6o  P.,  678. 

Again,  it  is  urged,  that  the  assignee  can  bring  no  action 
which  the  bankrupt  himself  could  not  bring.  This  may  be 
true  as  to  voluntary  assignees.  7  John.,  161 ;  6  Har.  &; 
John.,  61;  10  Paige,  218. 

The  3d  section  of  the  Bankrupt  Law  gives  some  cocmte- 
nance  to  this  view,  by  investing  him  with  the  power  to  sue 
concerning  the  effects  of  a  bankrupt  as  fully  as  a  bankrupt 
himself  could  at  the  time  of  the  bankruptcy,  and  from  this, 
it  might  be  inferred,  he  could  sue  in  no  other  case.  But 
that  inference  is  a  non  sequitur.  The  assignee  is  expressly 
clothed  with  certain  powers,  such  as  the  bankrupt  had, 
but  beyond  that,  by  force  of  the  law  vesting  in  him,  <<  all 
the  property  and  rights  qf  property  of  every  name  and 
nature,  and  whether  real,  personal,  or  mixed,  of  every  banh^ 
rvpt,^^  he  may  sue  fraudulent  grantees  in  order  to  regain  prop- 
erty for  the  creditor.  Though  the  bankrupt  himself  would 
not  be  allowed  in  such  case  to  sue  and  avoid  his  own  con- 
veyances. See  cases  in  Ashby  v.  Steere,  2  Woodb.  &  Minot, 
347 ;  and  Leland  v.  The  Medora,  Ibid.  92 ;  Winsor  v. 
Kendall,  3  Story,  616 ;  Wheelwright  v.  Jackson,  6  Taunt, 
109;  1  Doug.,  89,  296;  7  East.  644;  4  Burr,  2477; 
Bayard  v.  Hoffman,  4  John.  Oh.,  460 ;  10  Paige,  218 ; 
Frothingham  v.  Hayes,  Meidi.  Mag.,  May  '46,  458. 

The  assignee  here,  then,  represents  the  creditors  as  well  as 
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the  bankrapt ;  is  an  assignee  by  law  and  not  a  voluntary 
one,  and  acts  for  them  and  in  their  behalf,  as  far  as  the  law 
permits.  2. Yes.,  244;  2  Hen.  BL,  135;  Eden  on  Bank- 
raptcy,  213. 

Having  thus  shown,  that  the  bankrupt  himself,  if  joining 
another  person  in  a  trespass  on  the  property  in  the  assignee's 
hands,  is  liable  in  an  action  at  law  for  the  tort  by  the 
assignee  in  behalf  of  the  creditors,  it  becomes  necessary  to 
decide  another  question,  made  under  this  head,  that  this 
objection  by  the  respondents  comes  too  late,  after  a  plea  of 
the  general  issue  and  a  trial  on  it.  See  cases  on  this,  1 
Sumn.y  578 ;  2  Oall.,  325 ;  Canard  v.  At.  Insurance  Co.^ 
1  Peters,  450;  1  Mass.,  169,483;  3  Pick.,  232;  8  John., 
378 ;   19  John.,  300 ;  3  Fairfield,  384 ;  16  Maine,  231. 

Both  of  these  motions  are  oyerruled. 


Angixr  M.  Perkins  and  Jacob  Perkins, 

vs. 
Solomon  H.  Currirr  and  Nathaniel  Perkins,  Executors  of 

Abraham  Perkins. 

And 
Sams  vs.  Same,  and  Hazen  Morse,  Isaac  Cart,  and 

YisTcs  Balch. 

Where  a  power  of  attorney  is  giren  to  conduct  all  one's  biuineas  at  a  particnlar 
place,  and  enbseqnently  most  of  his  property  there  is  leased  to  the  attorney  for 
twenty  jma,  thJs  does  not  revoke  the  power,  bnt  modifies  and  Umita  it  to  the 
property  and  interest  and  bvsiness  still  retained  hy  the  principal. 

Under  a  great  necessity,  the  attorney  may  sell  property,  or  admit  partners  to  eon- 
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duct  STudi  of  the  biuiness  as  may  be  left  ia  the  pdacipal;  but  if  the  principal 
assigns  his  interest  in  the  lease  and  the  leasehold  property  to  his  son,  the 
attorney  cannot,  by  Tirtne  of  the  power,  any  longer  dispose  of  that,  or  put  H 
under  tiie  direction  of  new  partners. 

Nor  ean  the  attorney,  as  lessee,  (when  he  is  a  brother,  confided  in,  andcorenants 
to  carry  on  the  business  with  the  property  leased  for  half  the  net  profits,)  allow 
others  to  possess  any  rights  in  that  property,  inconsistent  witlt  his  eontzaot,  or 
put  the  business  in  charge  of  strangers,  or  alter  the  proportion  of  profits  to  be 
recelTed  by  the  lessor. 

Bat  if  he  does  this,  and  the  leesor  or  his  assignee  ■vhsoquently  assent  to  it,  tlM 
ohaage  is  binding  on  them. 

As  between  the  original  parties,  howerer,  it  binds  the  lessor  only  to  the  terms 
and  constructions  of  the  new  articles,  stated  by  the  lessee  before  the  assent  to 
be  intended. 

To  that  extent  it  will  bind,  though  the  representations  as  to  the  exigencies  for  a 
ehange  were  in  some  respects  strong  and  of  doubtful  correctness,  though  not  so 
olearly  exaggerated  as  to  amount  to  falsehood  or  fraud. 

If  doubts  exist  in  such  cases  as  to  facts,  from  mere  length  of  time,  they  operate 
against  a  oomplainant  who  has  omitted  for  seyeral  years  to  institute  legal  pro- 
ceedings and  settle  the  difficulties  while  the  facts  are  fresh.  But  if  some  of 
them  are  rendered  questionable,  by  the  neglect  of  the  lessee  to  keep  and  return 
full  accounts,  this  circumstance  must  operate  unfavorably  to  him. 

The  assignee  is  entitled  to  a  return  of  the  articles  at  the  end  of  the  lease  whidi 
the  lessor  originally  fiimished,  or  their  ML  Talae  at  the  end  of  the  term,  with 
interest,  if  they  have  not  been  worn  out. 

He  has  the  same  right  to  those  purchased  with  the  earnings  before  the  new  part- 
nership ;  and  to  that  portion  which  his  interest  coven  in  the  company,  of  the 
yalue  of  the  new  tools,  plates,  materials  and  machinery,  bought  or  made  by  the 
company,  while  the  lessee  was  a  partner  in  his  behalf. 

So,  in  proportion  to  his  share,  he  has  a  right  in  what  was  due  the  lessee  in  1^8,  aa 
well  as  to  the  company  in  1839,  for  work  previously  performed. 

The  partnership  property  is  responsible  for  what  is  due  to  a  partner  retiring,  and 
if  not  enough  to  satisfy  the  claimt  each  member  is  liahle  for  the  residue  In  a 
ratio  with  his  interest. 

These  were  two  bills  in  Chancery  both  filed  in  the 
Autumn  of  1842. 

They  related  to  the  same  transaction,  but  the  latter  part 
of  it,  after  1833,  including  additional  respondents.  These 
last  were  proceeded  against  in  a  second  bill. 

The  substance  of  the  allegations  in  both  was,  that  in  1817| 
Jacob  and  Abraham  Perkins  were  brothers,  residing  at  New- 
buryport,  Mass.  That  the  former  had  invented  the  stereo- 
type steel  plates  for  engraving  bank  notes,  and  obtained 
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a  patent  for  the  same,  and  also  had  procured  a  law  to  be 
paned  by  the  State  of  MassachnsettSj  requiring  the  bank 
Botes  of  that  State  to  be  printed  thereon ;  and  being  about 
U>  remove  to  Philadelphia,  to  gave  hia  brother  Abraham  a 
general  power  of  attorney  to  carry  on  his  business.  That 
in  1819,  concluding  to  remove  still  further  from  Newbury- 
port  and  remain  some  time  in  London  in  England,  Jacob, 
cm  the  29th  of  May  in  that  year,  leased  to  Abraham  all  his 
plates  and  tools,  malued  then  at  $22,500,  for  the  term  of 
twenty  years,  the  said  Abraham  agreeing  to  continue  to 
conduct  with  them  the  business  of  bank  note  engraving, 
sod  account  to  said  Jacob  for  half  the  net  proceeds  after  de- 
ducting all  necessary  expenses.  The  said  Abraham  was  also 
to  keep  regular  accounts  of  the  business,  open  to  inspection, 
and  to  surrender  the  tools  and  plates  at  the  end  of  the  term, 
ID  good  repair. 

Thereupon,  the  business  was  afterwards  conducted  at 
Newboryport  by  Abraham,  with  large  profits  till  1833,  Jacob 
IB  1829  assigning  all  his  interests  to  Angier  March  Perkins, 
his  son,  and  giving  due  notice  thereof  to  Abraham.  That 
Abraham  neglected  to  keep  and  transmit  accurate  accounts, 
but  till  1833  received  large  profits  from  the  business  and  re- 
mhted  to  said  Jacob  or  Angier  near  $25,000  in  all,  though 
not  the  whole,  which  as  they  believe  was  justly  due,  the 
whole  profits  having  probably  been  from  $10,000  to 
$12,000  yearly.  The  l^ance  of  the  one-half,  still  claimed, 
is  averred  to  have  been  demanded  of  the  executors  of  Abra- 
ham, but  not  paid. 

The  bills  then  averred,  that  about  1 829,  Nathaniel  Per^ 
kins,  the  son  of  Atoaham,  was  employed  by  him,  and  in 
1881,  desired  to  become  a  partner  in  the  business,  and  re- 
ceive a  portion  of  its  profits ;  but  Angier  declined  the  prop- 
osition, and  thereupon  Nathaniel,  becoming  dissatisfied,  did, 
thoat  the   12th  of  February,  1833,  form  a  company  for 
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engraving  bank  notes,  composed  of  himself,  Abraham, 
Horse,  &^.  That,  in  violation  of  the  lease  and  agreement 
with  Jacob,  the  said  Abraham  then  transferred  to  this  comr- 
pany  all  the  plates  and  tools,  and  improvements,  of  Jacob 
and  Angier,  and  removed  the  business  from  Newburyport  to 
Boston  to  be  conducted,  afterwards,  there ;  and  all  this  with- 
out the  consent  of  said  Jacob  or  Angier.  That  Abraham 
thus  got  Nathaniel  interested  as  a  partner  with  himself,  and 
proposed  to  exclude  Jacob  and  Angier,  unless  they  consented 
to  relinquish  the  former  lease,  and  their  rights  under  it, 
which  did  not  expire  till  1839. 

It  was  further  alleged,  that  the  New  England  Bank  Note 
Company,  then  formed,  included,  not  only  Nathaniel,  and 
Abraham,  and  Morse,  but  Pendleton ;  and  afterwards  Gary 
and  Balch,  who  all  derived  great  advantages  from  the  use 
of  the  plates  and  tools  of  Jacob,  and  his  improvements  and 
good  will.  That  the  company  have  thus  realized  $12,000 
yearly,  as  profits,  and  after  paying  large  salaries  to  each 
other,  divided  the  residue  among  themselves,  without  re- 
gard to  the  rights  of  said  Angier. 

That,  living  beyond  seas,  Angier  was  kept  in  ignorance 
of  much  of  the  matter  by  Abraham,  and  misled,  and  not 
furnished  with  proper  accounts.  About  the  time  when  the 
lease  was  to  expire,  in  1839,  he  therefore  selected  an  agent 
to  examine  into  the  business,  and  report  to  him  the  facts, 
which  being  done  in  1840,  he  protested  against  the  whole, 
in  writing. 

That  Abraham  had  acted  as  agent  of  Jacob,  in  some  other 
matters,  and  paid  certain  debts  for  him,  and  mingled  erro* 
neously,  those  concerns  with  their  mutual  business,  under 
the  lease.  And  that  Abraham,  though  requested,  neglected 
to  render  his  accounts  in  due  form,  and  furnished  none  after 
1829;  though  he  afterwards  remitted  $11,000  in  1830,  and 
about  $10,000  between  that  and  1834,  and  some  in  1838» 
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but  without  suitable  exhibits  to  show  its  application,  and 
no  money  since,  though  often  demanded.  And  that  Abra- 
ham died,  April  5th,  1839,  and  left  large  assets ;  and  Currier 
and  Nathaniel  Perkins  were  his  executors,  and  should  have 
returned  the  plates,  machinery  and  tools,  but  have  neglected 
to  do  it. 

The  bill  prayed  for  answers  to  various  interrogations, 
and  an  account  for  the  sums  received,  and  the  expenses 
incurred ;  and  a  return  of  the  property  leased,  or  its  value 
and  interest,  since  1839. 

The  second  bill  is  confined,  chiefly,  to  matters  after  the 
new  company  was  formed,  in  1833 ;  and  Pendleton  was  not 
included  in  it,  because  living  in  Pennsylvania  the  Court 
would  not  possess  jurisdiction  over  him.  It  charged  a  oom-^ 
bination  among  them  all,  to  defraud  Angier  by  means  oS 
the  new  company,  and  that  he  never  assented  to  the  same*,, 
and  is  entitled  to  half  the  profits  made  by  it ;  because, 
though  the  expenses  were  greater,  yet  the  income  was 
larger,  and  equalled  at  least,  $12,000,  yearly. 

It  prayed  a  discovery  of  facts — an  account — ^payment  of 
dues,  and  delivery  of  tools  and  plates. 

The  uiswers  of  the  respondents,  though  in  fact,  separate, 
were  not  unlike,  so  far  as  they  related  to  the  same  matters. 

Those  of  the  executors  of  Abraham  admit  the  lease  of 
1819,  as  set  out  in  the  bill,  but  deny  that  the  plates  and 
tools  were  then  worth  $22,000,  or  in  1838,  over  $4000. 
They  admit  that  Jacob  had  obtained  a  patent  for  the  st^eo*- 
type  steel  plates,  discovered  by  him,  but  aver  that  it  had 
expired  before  1819,  and  the  improvements  by  Jacob  had 
then  ceased  to  be  a  secret.  That  his  patent  to  suppress 
counterfeits,  by  small  letters  and  words,  expired  in  1824,, 
and  the  law  he  obtained  from  the  State  of  Massachusetts 
against  the  use  of  bank  notes,  except  those  engraved  by 
stereotype  plates,  did  not  prohibit  others  than  Jacob  fronts 
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making  such  plates^  and  was  repealed  entirelj  in  1836. 
They  admitted  Jacob's  experience  and  skill  in  this  businesSi 
and  that  the  {dates  were  not  easily  counterfeited,  but  averred 
that  they  were  little  used  out  of  New  England.  They  ad'- 
mit  that  Abraham  was  agent  of  Jacob  for  the  two  years 
before  the  lease,  but  denied  any  procurement  from  him  of 
valuable  secrets,  he  having  made  public  all  his  modes  of  en- 
graving, and  Abraham  having  become  acquainted  with  them 
as  a  workman  and  agent,  and  not  in  confidence.  They 
also  admit  the  business,  from  1819  to  1833,  to  have  been 
profitable  in  some  years,  but  insist  it  was  a  loss  in  others 
— ^the  average  income  not  exceeding  $4850  yeariy.  They 
admit,  further,  that  the  assignment  was  duly  made  to  Aft- 
gier,  and  they  notified,  as  alleged.  They  admit  that  Nar 
thaniel  applied,  without  success,  to  beccnne  a  partner,  but 
deny  that  Jacob  and  Abraham  were  partners.  They  admit 
that  Nathaniel  had  been  well  educated,  with  Jacob  and 
Angier,  in  London,  and  with  Abraham,  at  Newburyport ; 
that  Morse  was  a  hired  man  at  the  latter  jdace,  and  not 
Pendleton ;  and  knew  the  business  to  be  lucmtive,  as  did 
Nathaniel. 

They  further  averred,  that  in  1831-42,  the  stereotype 
notes  became  counterfeited  extensively,  and  henoe  an  effort 
was  made  to  repeal  the  Massachusetts  Statute  confining 
the  banks  to  the  use  of  said  plates ;  and  to  form  a  new 
company  with  some  persons  from  the  South,  skilled  in 
engraving,  as  persons  from  the  South,  so  skilled  and  ac- 
quainted with  Jacob  Perkins's  improvements,  were  preparing 
to  embark  in  the  business,  in  Boston.  That  the  reasons 
were  urgent  for  immediate  action,  as  the  Legislature  was 
in  session,  and  new  plans  arranging,  and  a  great  demand  for 
the  business  to  be  done  in  Boston,  as  a  more  convenient 
place,  and  with  increased  guards  against  counterfeiting,  by 
a  superior  style  of  engraving,  and  vignettes,  and  at  a  larger 
expense. 
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But  the  new  company  was  then  fonned — a  repeal  of  the 
law  prerenied  by  this — and  new  plates  and  vignettes,  in  an 
improTed  style,  weie  soon  furnished.  That  Abraham,  being 
<dd,  could  not  prosecnte  the  old  business  alone,  to  advan- 
tage, if  the  law  in  that  event  had  been  left  in  force,  and 
tfaat  he  had  no  right  to  retain  the  services  of  Nathaniel  or 
Morse,  and  was  not  likely  to  make  so  large  profits  as  he 
would  by  his  share,  though  reduced,  in  the  new  company 
— half  of  which  was  meant  to  be  paid  over  to  Angier. 

The  new  company — so  as  to  embrace  the  Perkins's — it 
was  averred,  was  proposed  by  Morse,  and  not  by  Nathaniel, 
when  Morse  had  been  requested  to  unite  with  him  in  a 
company  to  compete  with  the  Perkins's ;  and  that  the  one- 
third  of  the  profits  to  be  received  by  Abraham,  would  ex- 
ceed all  the  gain  in  the  old  concern. 

That  the  business  in  Boston  was  the  same  as  that  in 
Newburyport ;  but  many  of  the  tools  were  new  and  better, 
and  the  style  of  engraving  superior.  That  over  $10,000  was 
expended  in  what  was  new,  and  that  all  this  was  necessary 
in  ocdMT  to  avoid  a  repeal  of  the  Massachusetts  laws,  and  a 
general  competition  for  the  engraving  in  that  State ;  and  that 
this  being  done  undor  the  exigency  of  the  times,  Angier,  on 
being  informed  of  the  new  arrangement,  virtually  ratified  it. 

If  any  other  portions  of  the  bill  and  answer  become  mar 
tsrial  to  be  stated,  they  will  be  given  in  the  opinion  of  the 
Court. 

The  evidence  offered  in  the  case,  on  both  sides,  consisted 
of  the  various  documents  and  contracts  mehtioned,  with 
several  letters  of  the  parties,  and  a  number  of  depositions. 

When  parts  of  these  require  explanation  or  quotation,  they 
will  be  given  in  the  opinion ;  but  otherwise,  only  the  con* 
dumons  from  them  will  be  stated  which  are  clear  or  un* 
disputed. 

Thei«  bad  been  a  reference,  under  bonds,  between  the 
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parties  in  the  first  bill,  and  a  report  after  a  revocation,  by 
the  complainants.  The  validity  of  it  being  questioned,  the 
respondents  moved  for  leave  to  introduce  it  under  a  supple- 
mental answer,  or  otherwise,  hereafter,  if  it  should  become 
expedient,  after  a  decision  by  the  Court  on  the  case  as  it 
now  stands ;  and  that  motion  remains  for  future  considerar 
tion. 

The  cause  was  argued  in  September,  1847,  at  an  ad- 
journed session  of  the  May  term. 

English  and  Gardner,  for  the  complainants ;  G.  Minot 
and  i2.  Choate,  for  the  respondents. 

Woodbury,  J.  This  is  one  of  those  unfortunate  family 
quarrels,  where  the  conduct  of  the  parties  on  both  sides  has 
probably  been  different  between  near  relations,  from  what 
it  would  have  been  between  strangers.  Greater  liberties 
have  been  taken  on  the  one  side,  and  more  confidence  re- 
posed, and  greater  forbearance  exercised  on  the  other,  than 
is  usual. 

And  yet,  it  is  not  without  considerable  difficulty,  that,  in 
most  of  the  points  of  controversy,  a  line  can  be  drawn, 
beyond  which,  in  law  and  equity,  either  side  has  clearly 
passed,  and  cannot  be  justified  in  it. 

The  chief  parties  are  two  brothers.  One,  a  man  of  re- 
markable genius  in  bis  business,  and,  as  is  often  found  in 
such  cases,  inattentive  to  pecuniary  matters,  and  who  be- 
came ambitious  of  exhibiting  his  professional  distinction  and 
powers  on  a  wider  theatre. 

The  other,  a  more  practical  man,  not  desirous  of  change, 
and  undistinguished  as  an  artist,  was,  therefore,  entrusted 
with  the  management  of  all  the  pecuniary  matters  of  him 
who  was  about  to  leave  their  native  home,  probably  forever. 
The  form  of  arranging  this  business  at  first,  was  by  a  power 
of  attorney.    But  from  the  embarrassments  of  Jacob  Per- 
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kins,  ezposii^  his  property  to  be  attached  by  creditors  and 
his  prospect  of  otherwise  paying  them  out  of  the  liberal  in- 
come, likely  to  be  derived  from  his  patents  and  improve- 
metitSy  in  relation  to  bank  note  engiaving  to  be  defeated,  the 
form  of  enabling  Abraham  to  prosecute  the  business  in  his 
absence  was  d>anged,  in  1819,  and  a  lease  was  executed  to 
him  of  all  the  plates,  tools  and  other  property  for  twenty  years. 

It  is  conceded,  that  from  the  language  used,  as  well  as 
die  nature  of  the  case — ^e  rent  in  the  lease  not  being  a  gross 
fivn  but  half  the  net  profits — ^the  lessee  was  bound  to  carry 
on  the  business  ''  diiigentkf.^^  Otherwise,  no  income  what- 
ever might  be  realised  from  property  which  the  parties 
then  valued  at  something  like  $22,600. 

The  words  of  the  lease,  on  this  point,  were,  that  the  les- 
see will,  "  in  aome  convenient  place  within  the  State  of 
MassaehMsettSj  diligently  exercise  and  carry  on  the  art, 
nys/ery,"  ioc*,  of  engraving  "  bank  notes  and  other  securi^ 
tiesj  and  that  after  deducting  the  necessary  expenses  of  the 
estabHshmenty^^  shall  pay  <'  half  the  remaining  sums,^^  to 
the  lessor. 

Whether  regarding  Abraham,  then,  as  a  technical  lessee 
of  this  personal  property,  or  as  agent  to  carry  on  the  business, 
it  cannot  be  doubted  that  he  was  to  be  industrious  and  care- 
ful, in  attention  to  it,  .and  pay  to  Jacob  half  the  net  pro- 
ceeds. Furthermore,  by  another  covenant  in  the  lease,  as 
well  as  by  the  nature  of  the  case,  Abraham  was  bound  to 
render  fieur  and  prompt  accounts  of  the  expenses  and  receipts. 

The  words  used  as  to  this,  were,  '^  will  keep  regular  and 
just  aeeount-books  of  all  the  ajairs  and  transactions  of  the 
said  esiablishment^^^  and  allow  the  lessor  '^  to  inspect  the 
said  aecouni  books^  and  to  enter  and  view  "  '^  the  said  estab- 
lishment.^^ 

There  is  no  aHe^stion  in  the  bill,  that  this  part  of  the 
obligation  <tf  Abcaham  was  not  duly  performed,  till  1833, 

7* 
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except  the  not  accounting  and  paying  over  in  full,  the  half 
due  to  Jacob,  till  1829,  and  the  half  due  to  Angier,  instead 
of  Jacob,  after  the  assignment  to  the  former,  in  1829. 

A  master  must,  therefore,  be  appointed,  and  examine  the 
expenses  and  receipts  by  Abraham,  from  1819,  to  February 
12th,  1833,  when  the  new  company  was  formed,  and  took 
•charge  of  the  business  under  their  new  contract  of  copart- 
nership. 

And  should  the  master  find  that  Abraham  has  not  paid 
over  either  to  Jacob  or  Angier  what  each  was  entitled  to 
jreceive,  before  that  date,  the  balance  unpaid  must  be  de- 
«ereed  with  interest,  and  against  the  executors  of  Abraham, 
.-and  in  favor  of  Jacob  and  Angier,  severally,  their  respective 
amounts.     This  must  be  done  in  the  first  bill. 

The  master,  in  forming  his  conclusions  as  to  debts  and 
.credits,  during  this  period — so  remote  and  so  obscured,  as  it 
may  be  in  a  few  cases,  by  the  lapse  of  time— would  seem 
bound  in  some  views  to  allow  all  doubts  to  operate  against 
-the  complainants,  on  account  of  their  unusual  forbearance, 
if  not  neglect,  to  compel  an  adjustment  of  this  buinness  at 
an  earlier  period. 

But,  considering  here  that  it  was  the  duty  of  Abraham, 
lunder  his  covenant,  ''/o  keep  regular  and  just  account- 
books  of  all  the  affairs  and  transactions  of  the  said  estab- 
.Kshment,^^  and  to  pay  over  half  the  net  income,  it  would 
follow  that  if  he  neglected  to  keep  such  accounts,  and  the 
obscurity  or  difficulty  grows  out  of  that  particular  neglect, 
the  presumptions  in  those  cases  of  doubt  are  to  operate  rather 
:against  Abraham,  whose  procrastination  and  irregularity 
may  appear  to  have  caused  the  doubts  and  tended  much  to 
involve  the  affairs  of  the  brothers  in  controversy.  It  looks 
like  crassa  negUgentia,  and  under  Jacob's  poverty  and 
embarrassments,  can  hardly  be  justified  even  if  little  was 
in  reality  due.    Because,  if  so,  Jacob,  knowing  the  unplea»- 
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ant  troth,  seasonably,  other  resources  might  hare  been 
sought  by  him,  or  expenditures  not  indispensable  have  been 
curtailed.  The  amounts,  chained  as  expense  by  Abraham 
daring  this  period,  ought,  also,  to  be  closely  scrutinized,  as 
the  wages — and  especially  those  of  Abraham's  son,  Nathan- 
iel— have  been  charged  without  the  sanction  of  Jacob  or 
Angler  to  the  amount,  and  the  latter  under  influences  of  near 
relationship,  to  increase  them,  which  were  likely  to  mislead ; 
and  which,  in  fact,  did  cause  objections  and  heart-burnings 
on  the  part  of  Angier. 

But  the  great  difficulty  arises  in  respect  to  the  liabilities 
and  rights  of  the  parties,  from  1833  to  the  expiration  of  the 
lease  in  1839. 

During  that  period,  it  is  admitted  that  Abraham  did  not 
oontinue  to  conduct  the  business  at  Newburyport  as  before, 
and  under  his  own  sole  guidance,  and  professing  to  pay  over 
to  Angier,  the  assignee  of  Jacob,  one-half  of  all  the  net 
profits;  but  he  allowed  the  establi^ment  to  be  removed 
to  Boston — the  business  to  be  there  conducted  under  the 
direction  of  Nathaniel,  and  Morse,  and  Pendleton,  in  copart- 
nership with  himself — and  he  professed  to  account  for  and 
pay  over  to  Angier  merely  one-sixth  of  the  net  income,  and 
that,  after  the  deduction  of  large  salaries  to  the  other  three, 
in  addition  to  exp^ises  very  much  augmented. 

Now,  whatever  new  arrangements  Abraham  might,  in 
law,  be  competent  to  make  as  to  the  mode  of  conducting 
the  business ;  whether  by  himself  alone  and  hired  persons 
under  him,  or  other  persons,  as  copartners  with  him,  or  sole 
lessees,  it  is  certain,  that  if  his  personal  control  ceases,  or  is 
divided  with  others,  a  part  of  the  covenant  to  the  lessor  is 
violated.  Because  by  that  he  himself  was  to  conduct  the 
business,  and  his  nephew,  as  well  as  brother,  undoubtedly 
reposed  in  him,  personally,  a  confidence  which  they  could 
not  be  expected  to  extend  to  strangers.    And  though  if  the 


ao  MAMAcnuaETTa 

busiaesfl  was  as  vollcondtioted  kt  that  way  as  by  him  aloaey 
the  actual  injury  would  be  little  or  nothing  to  Augiw,  the 
assignee  of  Jacob,  yet  the  burthen  of  ppoof  to  show  it  to 
have  been  as  well  conducted  must  devolve  on  Abraham ; 
and,  in  any  points  of  doubt,  must  be  decided  against  him. 

In  the  next  place,  the  lessee  would  have  no  right  under 
the  lease,  as  lessee,  to  alter  the  share  of  profits  from  the 
business  to  which  Angier  was  entitled  by  the  covenants. 

Liiera  seripta  manet.  The  compact  as  drawn  up  must 
govern,  and  as  to  any  new  one,  not  authorized  by  Angier, 
he  may  properly  say  that  it  is  not  his  compact— in  Aoec  vjn- 
cula  nan  vent. 

If  Abraham,  unempowered,  agreed  henceforward  to  take 
one-sixth  for  Angier  instead  of  one-half  the  net  profits,  the 
difference  must  be  paid  by  himself,  as  the  loss  was  caused 
by  himself,  unless  his  liability  for  it  has  been  since  waived* 

In  this  case,  three  justifications  are  set  up  by  Abraham, 
for  the  changes  in  the  manner  of  carrying  on  the  buainessi 
and  in  the  diminished  share  of  profits  allowed  to  Angier. 
One  is,  that  the  business,  as  carried  on  after  1833,  may  be 
deemed  conducted  by  Abraham  in  substantial  conformity  to 
tibie  lease  and  its  covenants.  See  Smith  v«  Morris^  2  Br. 
Ch.,  Ca.,  311;  2  Dick.,  697;  2  Stor.,  Eq.,  Jur.,  ^  736;  9 
Simons,  619 ;  1  Peters,  383.  Expenses  might  beconse 
necessary,  and  a  change  of  residence,  and  style  in  engra- 
ving, and  he  might  have  been  justified  in  doing  all  this  if 
the  change  was  only  a  formal  one.  If  such  an  one  waa 
demsuided  by  an  alteration  in  public  taste  or  public  wanl^ 
and  was  likely,  from  its  terms  and  conditions,  to  be  bene* 
fieial  to  the  lessor,  it  would  not  depart  from  the  spirit  of  the 
contract.  But  in  this  case,  several  of  the  requisites  seem 
not  very  clearly  to  be  proved. 

The  income  of  Angier  from  this  business,  after  this 
change,  almost  entirely  disappeared,  being  swallowed  up  by 
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new  expenses  and  the  large  salaries  and  two-thirds  of  the 
profits  paid  to  others.  If  these  could  be  considered  a  part 
of  the  necessary  expenses,  only  flung  into  the  form  of  salary 
and  profit,  yet  some  of  the  latter  seem  exorbitant  in  that 
Tiev,  and  the  conducting  of  the  business  with  others  jointly, 
rather  than  by  himself  alone,  and  under  new  articles  of 
partnership  rather  than  the  old  lease,  seems  to  be  an  entire 
departure  from  the  covenant  and  the  personal  confidence 
reposed  by  Jacob  in  Abraham,  alone,  and  not  in  his 
partners.  It  was  not  conforming,  virtttally^  any  more 
dian  in  farmj  to  the  lease.  However  judicious  it  might 
have  been  to  make  such  alteration,  under  all  the  circum- 
stances,— ^which  is  much  questioned  by  the  plaintiffs, — ^it  is 
a  sttflicient  answer  to  it,  as  a  question  of  power,  that  he 
had  not  the  authority  to  do  it  under  the  stipulations  in 
the  lease.  It  was  a  change  not  contemplated  in  the 
words  or  spirit  of  any  clause  in  it ;  and  if  proposed  be- 
forehand, to  Jacob,  in  1819,  or  to  Angier,  in  1829,  would 
probably  have  been  rejected  by  both  without  hesitation. 
That  is  a  good  test,  showing  it  was  too  unlimited  a  trust  to 
be  reposed  in  any  one,  when  involving  so  large  amounts, 
and  especially  when  the  parties  had  themselves  limited  the 
power  in  writing,  previously. 

In  respect  to  the  other  two  excuses :  One  is  a  supposed 
overwhelming  necessity  that  rendered  a  change  proper,  and 
justified  Abraham,  as  agent  of  Jacob,  in  making  it,  either 
as  lessee  or  by  the  force  of  the  power  of  attorney,  in  1817. 
And  the  other  is  a  subsequent  assent  by  Angier,  to  it,  in  such 
a  manner  as  to  amount  to  a  subsequent  ratification. 

In  relation  to  the  first,  it  is  certain  that  a  mere  lessee  has 
no  warrant  to  alter  the  terms  of  the  lease,  or  the  amount  of 
rent,  by  any  circumstances  considered  as  an  overwhelming 
necessity.  What  he  contracts  to  pay  unconditionally,  he 
must  fulfill  absolutely.  See  Minot  ei  al.  v.  Weston  et  al. 
(Post.) 
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When  the  rrat  is  a  gross  sum,  it  must  be  paid  evea  ii 
the  leasehold  propeity  is  destroyed  by  fire ;  provided  there 
is  no  exception  in  the  lease,  and  no  eoirenant  by  the  lessor 
to  repair.  Fwler  v.  Bott,  6  Mass.,  63 ;  and  16  Ibid.  2S8; 
and  HaUett  v«  Wylie,  3  John.,  44;  4  Har.  &  J.,  664;  4 
Taunt.,  45;  7  Scott,  637;  1  D.  &  E.,  310. 

But  much  more,  if  the  property  remains  good,  as  hefe, 
and  is  used,  half  of  the  net  profit  of  that  use  must,  as  stip^ 
ulated,  be  accounted  for.  But  how  is  it  in  the  oib&t  re* 
spect  ?  Considered  as  an  agent  of  Jacob,  under  the  power 
of  attorney,  of  1817,  Abraham's  authority  over  this  property 
would  be  much  lai^er  than  that  derived  from  the  lease. 

As  an  agent,  cases  certainly  exist  of  an  implied  power  to 
sell,  hypothecate,  &c.,  under  what  is  termed  an  "over* 
whelming  necessity."  Some  of  this  description  may  be 
secai  in  Story  on  Agency,  ^^  237,  118,  192,  and  Story  <m 
Bailm.,  ^  466 ;  and  they  are  common  in  mercantile  law,  io 
Eeq)ect  to  the  acts  of  captains  abroad,  in  hypothecating  and 
seliing.  13  Pick.,  643  ;  4 Car.  ^Payne,  276  ;  J^  v.  AUm^ 
2  Woodb.  d&  Min.,  303,  and  precedents  theie  cited. 

Sometimes  a  moral  necessity  is  enough  to  justify  a  change 
by  a  mere  agent.  4  Car.  &  Payne,  276.  But,  as  agent 
to  Jacob,  under  the  instrument  of  1817,  Abraham  had  some 
express  authority—«lmost  unlimited««-beside  what  might, 
in  an  exigency,  be  implied. 

That  power  of  attorney  authorized  him  v«ry  broadly,  for 
Jacob  ;  ^^for  me,  and  in  my  namej  to  perform  all  and  e^ery 
md  and  acts  which  he  moff  deem  expedient  in  any  businees^ 

m 

in  which  I  have  been^  am  now^  or  may  hereafter  be  enr 
gaged,''  4rc.j  4rc* 

Now,  though  this  was  in  1817,  and  afterwards  in  1819, 
the  lease  made  a  specific  disposal  of  most  of  Jacob's  prop- 
erty, by  leasing  it  to  Abraham,  and  j9ro  tanto,  so  far  as  others 
had  become  interested  in  it,  placed  it  out  of  the  reach  of  thiH 


MAT  TERM,  1847.  83 

power  of  attorney,  (Story  on  Agency,  ^  395 ;  1  Wash.  O. 
C.  174,)  yet  all  the  rights  which  still  remained  in  Jacob, 
and  all  his  property  and  business  at  Ne  wburyport,  were  open 
to  the  interference  of  Abraham,  under  this  standing  and  re- 
maining power  of  attorney.  Jacob  needed  his  assistance 
and  discretion  to  act  for  him  for  some  purposes,  in  respect 
to  them,  in  his  absence,  as  much  as  be  had  before  the  lease. 
By  this  power,  then,  if  Jacob  had  continued  interested  in 
tlie  lease,  as  lessee,  up  to  1833, 1  entertain  little  doubt, 
Abraham  might,  in  an  emergency,  as  his  attorney,  have 
changed  the  place  of  business,  and  eren  the  partners,  and 
the  shares  of  profits  reserred  in  the  lease. 

Bat  it  will  be  remembered,  that  Jacob  had,  in  1833, 
ceased  to  possess  any  interest  in  this  matter,  as  all  the  lease 
and  leasehold  property  had  before  that  been  assigned  to 
Angier,  as  eaiiy  as  1829,  and  Abraham  at  once  notified  of 
the  fact.  Thenceforward,  therefore,  he  had  no  power  to 
act  in  relation  to  them,  under  the  instrument  of  181T,  as 
Jacob's  interest  had  ceased,  and  Angier  had  given  to  Abra- 
ham nothing  of  the  kind.  Abraham,  in  1833,  had  only  the 
authority  over  what  was  then  Angler's  estate,  -which  he 
possessed  under  the  lease  of  1819,  as  lessee,  with  the  cove- 
nants before  referred  to ;  and  that,  we  have  seen,  did  not 
enable  him,  in  law,  to  do  what  he  attempted.  The  other, 
and  last  justification  remains,  which  rests  on  the  supposed 
assent,  by  Angier,  to  the  change.  This,  in  my  view,  is 
made  out  to  a  certain  extent. 

It  is  true,  that  no  formal  nor  express  assent  is  proved. 
There  was  also  much  dissatisfaction  expressed  by  Angier, 
as  to  the  change ;  and  he  cannot,  from  all  the  evidence,  be 
considered  as  yielding  his  assent  in  the  end,  to  anything, 
as  regaids  Abraham,  except  the  terms  and  representations 
made  to  him  by  Abraham  and  Nathaniel,  in  connection  with 
the  articles  of  partnership. 
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Proposing  to  him  to  fall  off  from  half  the  large  profits  of 
a  lucrative  business  to  one-sixth,  and  that  when  it  had 
been  in  the  full  career  of  success,  and  banks  were  multiply- 
ing by  hundreds  over  the  country,  and  being  unwarned  and 
unalarmed  till  the  blow  was  struck,  must  at  first  have  been 
a  severe  shock ;  and  tempted  him  strongly  to  repudiate  the 
whole  transaction. 

Nothing  but  the  numerous  reasons  for  it,  urged  by  Abra- 
ham and  Nathaniel,  and  an  unwilling  belief  in  their  correct- 
ness, could  have  prevented  a  decided  denial,  at  once. 

But  on  their  representations  and  terms,  deeming  the  case 
hopeless  for  any  better  terms  after  the  threatened  desertion 
of  Nathaniel ;  he,  on  these  terms  and  representations,  how- 
ever hard  and  unexpected,  probably  did  acquiesce  in  the 
business  going  on  in  the  new  form  and  under  the  new 
conditions.  But  doing  this  so  reluctantly,  and  after  many 
statements  to  him  by  Abraham  and  Nathaniel,  his  assent 
must  be  presumed  to  have  been  given  as  between  him  and 
them,  to  the  terms  and  constructions  they  had  exhibited  to 
him  as  to  what  was  to  be  understood,  between  them,  to  be 
the  amount  he  was  to  receive. 

The  whole  evidence  is  not  very  clear  even  to  this  extent 
and  with  these  limitations.  Such  of  his  letters  written  about 
that  time,  as  are  produced,  express  much  dissatisfaction  and 
no  assent  to  any  terms.  The  alleged  letter  of  Septemberi 
1833,  in  which  a  subsequent  ratification  on  some  terms 
is  supposed  to  have  existed,  is  not  jHroduced.  A  part  of 
another  of  his  letters  about  that  time  is  missing,  and  both 
have  been  in  the  possession  of  Abraham,  if  not  of  his  exec- 
utors. 

If  the  assent  was  to  be  inferred  from  the  missing  letter 
alone,  and  its  non-production  stood  as  poorly  accounted  for 
as  it  now  is,  a  strong  inference  would  arise  that  this  letter 
had  been  suppressed  by  some  person  interested  to  do  it,  and 
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the  inference  in  odium  spoliatarum  would  be  very  violent. 
But,  the  assent  is  more  clearly  shown  by  subsequent  letters 
and  conduct  of  Angier,  than  any  particular  proof  which 
has  been  made  of  the  contents  or  disposition  of  that  letter. 
It  is  obvious  that  some  assent  was  likely  to  have  been  con- 
tained in  some  letter,  judging  from  the  fact  that  he  had  been 
specially  informed  that  the  contract  was  only  for  a  year,  and 
yet  it  was  not  in  truth  terminated  at  the  end  of  it,  in  con- 
sequence of  any  dissent  by  Angier,  as  it  probably  would 
have  been  had  this  dissent  been  ^pressed.  So,  judging 
firom  the  tone  of  his  subsequent  letters,  he  must  have 
acquiesced,  none  of  them  speaking  of  any  dissent,  but  rather 
looking  to  the  new  business  at  Boston  as  a  source  of  somo, 
expected  income. 

This  apparent  acquiescence  continued  for  years.  He  aIso» 
actually  received  some  money  afterwards,  which  probably 
came  from  the  new  company. 

This,  in  case  of  an  ordinary  lease,  would  waive  a  forfeit-^^ 
ore  and  virtually  ratify  or  assent  to  any  objectionable  act 
done  by  the  lessee,  which,  like  this,  was  known  to  the 
lessor.  2  Coke,  66,  (&);  4  Bac.  Ab.  <<  Leases,"  T.,  2^ 
D.  &  R,  431 ;  Go.  Litt.,  216  j  Plowd.,  131,  Or.  Eliz.,  220  ; 
3  Cowen,  220 ;  BUecker  v.  Smith,  13  Wendell,  630. 

Even  his  protest  in  1840,  speaks  against  any  ''previous'* 
assent  rather  than  any  assent  whatever. 

The  suggei^ion  that  some  other  intermediate  letters  from 
Angier,  between  March  and  July,  had  been  received,  con- 
taining important  matter,  perhaps  in  disaffirmance  of  the 
change,  had  been  suppressed,  is  not,  in  my  view,  made  out 
satisfactorily,  and  is  r^)€tUed  by  Abraham's  answer  in  July 
referring  merely  to  Angler's  letter  in  March,  and  none  since, 
and  replying  directly  to  some  of  the  language  as  well  as 
ideas  of  the  March  letter. 

The  length  of  time,  also,  during  which  Angier  forebore, 
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after  1833,  to.  prosecute  the  lessee,  or  appoint  an  agent  to 
look  after  him,  or  call  on  the  new  company  for  his  property, 
and  also,  still  later,  to  institute  any  legal  proceedings,  disaf* 
firming  the  change  in  1833,  operates  very  unfavorably  00 
this  point,  under  all  the  attendant  excitement  and  dissatis- 
faction at  first  expressed. 

However  amiable  may  have  been  forbearance  towards 
relatives,  and  an  indisposition  to  commence  a  family  litiga- 
tion, yet  the  state  of  feeling  apparent  between  these  partieSi 
in  the  correspondence,  does  not  indicate  that  so  long  a 
silence  and  so  urgent  demands  for  further  remittances  of 
money,  and  bills  in  equity  or  actions  so  long  postponed, 
would  have  been  likely  to  have  occurred,  unless  Angier  had 
concluded  to  acquiesce  in  what  had  been  done. 

From  all  the  testimony  and  circumstances  in  the  case, 
therefore,  justified  by  the  express  declaration  under  oath  of 
Nathaniel,  in  his  answer,  I  am  inclined  to  think  that  Angier 
allowed  the  business  to  go  on  as  if  he  had  acceded  to  the 
change ;  that  he  led  all  concerned  to  act  on  that  conclusion, 
and  this  must  be  deemed  sufficient,  when  he  had  full  inform 
mation  of  the  change,  and  was  bound  to  affirm  or  disafibm 
what  was  proposed.  Story  on  Agency,  ^  243 ;  9  Peters, 
607;  3  Peters,  69;  3  Wash.  0.  C,  161 ;  6  Mason  O-  O., 
161 ;  12  John.,  306. 

Nor  do  I  perceive  sufficient  evidence  to  show  deady 
fraud  or  mistake  in  procuring  this  assent  or  acquiescence. 

It  looks  highly  probable  that  there  may  have  been  some 
coloring  and  exaggeration  in  some  of  the  representations, 
as  made  by  Nathaniel  and  Abraham,  to  induce  Angier  to 
assent  to  their  conditions,  though  modified,  and  better  ia 
some  respects  than  the  literal  construction  of  the  terms 
in  the  articles.  But  the  evidence  is  contradictory  how  the 
facts  really  stood.  It  is  so,  for  instance,  as  to  the  extent 
of  the  counterfeits,  which  was  a  leading  cause  assigned  for 
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the  change*  So  as  to  the  extent  of  competitioa  likely  if 
the  law  of  Massachusetts  was  repealed.  So  as  to  the  prob* 
ability  of  an  immediate  repeal  of  that  law,  if  a  uew  arrange- 
ment was  not  at  once  made. 

Again,  though  Abraham  may,  in  acting  so  hastily  on  the 
matter,  have  been  actuated  by  a  real  belief  that  the  emer- 
gency required  it,  without  risking  time  to  consult  with 
Angier,  and  without  sending  him  early  a  copy  of  the  agree- 
ment and  a  full  exhibit  of  his  old  accounts  and  profits  up 
to  that  date,  yet  the  appearances  on  this  are  rather  that 
his  advanced  age  had  induced  him  to  entrust  most  of  the 
bosiness  to  his  son  Nathaniel ;  that  the  latter,  as  well  as 
lumself,  were  disappointed  at  Angler's  unwillingness  to 
receive  Nathaniel  as  a  partner  into  the  old  concern,  and  that 
Nathaniel,  partly,  at  least,  in  order  to  obtain  a  higher  com- 
pensation and  become  a  partner  in  the  business  under  the 
new  firm,  made  strong  representations  to  the  father,  and 
hastened  his  decision,  and  obtained  it,  on  terms  less  Aivora- 
Ue  to  Angier  than  the  latter  had  a  right  to  expect. 

Nor  do  I  think  there  was  any  designed  falsification  of 
die  d^e  of  the  new  articles,  which  is  imputed.  The  letter 
of  Abraham  was  dated  at  Newburyport,  on  the  9th  of  Feb- 
raary,  '33,  when  the  articles  had  not  been  signed  at  Boston ; 
and  hence  he  could  not  enclose  a  copy  of  tbem.  And 
though  Nathaniel's  letter  was  dated  at  Boston,  on  the  13th 
of  February,  afiter  their  signature,  he  did  not,  and  might  not 
ieel  bound  to  enclose  a  copy,  as  he  was  not  the  lessee. 

When  it  was  afterwards  enclosed  in  July,  AbrahiAn 
does  not  appear  to  have  had  anything  to  conceal  or  effect  by 
putting  the  date  the  14th  instead  of  the  11th  of  February, 
though  Nathaniel  might,  if  he  felt  there  had  been  any 
obligation  on  him  to  send  a  copy  in  his  letter  of  the  13th 
of  February. 

After  the  lapse  of  ao  long  a  time  as  twelve  or  fourteen 
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years,  it  is  not  expected  that  the  memory  of  TV^itnesses  will 
be  Tery  exact,  or  the  present  generation  be  so  competent  to 
jadge  of  the  true  extent  and  danger  of  the  crisis,  as  ibsX 
which  was  in  the  midst  of  it,  and  could  aj^reciate  better 
many  circumstances  now  fo]^otten  or  vanished.  This  delay 
to  investigate  and  sue,  for  so  many  years,  is  the  fault  of 
Angier,  and  the  doubts  incident  to  it  are  caused  by  him.  I 
am  inclined  to  think,  therefore,  that  though  the  case  stated 
to  Angier  was  quite  as  strong  as  the  truth  would  justify,  yet 
after  so  long  a  time  and  so  much  conflict  in  the  evidence,  I 
should  not  feel  justified  in  holding  that  actual  fraud  is 
proved  in  these  representations  by  parties  so  respectable,  or 
a  gross  mistake  so  clearly  shown  as  to  justify  a  Court  of 
Equity  in  setting  the  ratification  aside  on  either  of  those 
accounts. 

But  though  I  have  come  to  the  conclusion  that  actual 
fraud  is  not  proved,  yet  it  is  natural  that  both  Abraham  and 
Nathaniel  should  have  been  anxious  to  procure  Angier's 
consent,  and  it  is  manifest  that  they  took  and  improved 
strong  grounds  to  effect  it.  Accordingly,  we  find  in  the 
proof  facts  like  these,  adopting  the  change  first  and  not 
consulting  Angier  till  afterwards, — ^threatening  to  have  Na- 
thaniel leave  his  business  at  all  events  and  having  only  Abc8^ 
ham  left,  then  become  sixty-three  years  of  age  and  unskilled 
personally  in  engraving — new  companies  to  compete  with, 
•embracing  Morse,  their  other  chief  workman,  as  well  as 
Nathaniel — the  Massachusetts  law  much  exposed  to  repeal 
•A  important  modifications — ^the  Atlantic  between  the  lessor 
and  the  scene  of  action^— accounts  not  rendered  to  him  and 
•embarrassment  for  means.  All  these  united  seem  to  have 
imposed  a  sort  of  moral  duress  on  Angi^  to  acquiescei 
however  unwillingly. 

They  may  not  be  sufficient  among  men  of  business, 
intelligent  and  adults,  to  constitute  that  restraint  which 
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vould  eatively  avoid  a  nttificatioa  in  equity.  See  Jenkins 
Y.  EUbredge,  3  Story.  183 ;  17  Pick.,  550 ;  1  Stor.  Eq.  Jur., 
^239;  1  Greenl.  Eir.,  <^  ler ;  2  Ball  &  Beat.,  304 ;  14  Yea., 
9L 

Bat,  certainly,  they  furnish,  under  such  peculiarities, 
strotDg  reasons  for  holding  Abraham  to  account  to  him  fully 
for  all  after  1833,  which  was,  in  any  ?ray,  held  out  by  him 
or  his  son  Nathaniel,  with  his  knowledge,  as  intended  for 
Angier  to  receive. 

It  would  not  be  thus  had  be  obtained  a  copy  of  the  arti- 
cles and  without  any  e^lauations  or  constructions  adopted 
them.  Then,  of  course,  he  must  have  been  bound  by 
the  whole  of  them  in  their  obvious  and  natural  meaning, 
and  hence  he  is  now,  probably,  so  far  as  respects  the  part- 
n»s  in  the  new  company,  who  did  not  communicate  with 
him  and  had  with  him  no  previous  arrangements  in  business, 
bjound  to  that  extent.  2  Vermont  R.,  361;  2  John.  Ch., 
441 ;  Story  on  Agency,  ^  250. 

But  the  question  here  is,  when  those  who  had  previous 
Migi^eiQents  with  him  in  business  proposed  modifications 
of  them,  and  under  certain  written  explanations  and 
constroctions,  whether  they  must  not  conform  to  these,  and 
carry  them  into  eflfeot  as  understood  and  represented  between 
them? 

Clearly  they  must. 

What  then  did  Angier  thus  assent  to,  and  what  was  he 
proposed  by  Abraham  to  receive  ? 

It  is  highly  probable,  as  well  as. equitable,  to  suppose  that 
his  assent  was  given,  so  far  as  regards  Abraham,  to  the  con- 
struction of  the  articles  and  the  additions,  if  any,  as  between 
them,  which  the  letters  and  other  evidence  disclose. 

1.  According  to  these  he  was  to  have  not  oqly  half  the 
tflpJnfiical  profits  reserved  to  Abraham  expressly  in  the  new 
partnerdiqi^  which  was  one-sixth  of  the  whole  and  one- 
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half  of  the  twenty-five  per  cent,  expressly  reserved  for  what 
was  received  for  printing  notes  on  the  old  plates ;  but  one- 
half  the  oncHiixth  of  the  |vofits  given  to  Nathaniel,  it 
being  expressly  stated  to  him  that  such  was  the  understand- 
ing, as  he  had  not  asitented  to  Nathaniel's  being  a  partner, 
and  the  whole  Perkins  property  and  improvements  were 
considered  as  entitled  to  one-third  of  the  whole  profits. 
Jfor  is  this  illiberal  to  Nathaniel,  who  substantially  united 
in  giving  this  view,  and  whose  large  salary  at  $1000  per 
jear  would  seem  to  be  an  amjde  compensation  as  between 
these  parties  for  his  services,  and  much  more  than  Angier 
liad  been  willing  at  any  former  period  to  allow  to  him. 

2.  Beside  this,  the  $600  salary  to  Abraham,  considering 
his  situation  as  lessee  and  his  obligation  to  pay  half  of  all 
teceived  by  him  from  the  business,  should  go,  and  was 
doubtless  understood  to  go,  in  equal  shares  to  Angier,  under 
tthe  original  lease,  and  the  representations  made  by  Abraham 
And  Nathaniel,  on  which  Angier  allowed  the  business  to 
proceed  in  the  new  form. 

Whether  in  this  way  Angier  was  likely  to  receive  less  or 
more  than  he  would,  had  the  old  business  been  oontinued 
under  the  risk  of  the  Massachusetts  law  being  repealed  and 
imder  the  counterfeits  which  existed,  and  the  new  and  im- 
proved style  of  plates,  likely  to  be  introduced  in  competition, 
it  is  impossible  now  to  decide.  One  party  thinks  the  income 
to  Angier  would  have  been  less,  looking  to  the  impression  that 
counterfeits  were  numerous,  public  confidence  in  stereotype 
plates  much  impaired,  a  demand  arising  for  a  more  showy  as 
well  as  safer  style  of  engraving,  by  having  special  plates  for 
each  denomination  of  bills  for  each  bank,  and  a  strong 
probability  of  a  repeal  of  the  Massachusetts  law. 

The  other  party,  less  anxious  for  any  change,  less  in  the 
midst  of  the  agitation,  less  impressible,  less  intimidated, 
less  inclined  to  magnify  new  and  vague  dangers,  think  the 
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lererae.  Bat  if  vre  oouU,  tfaare  is  no  necessity  vre  should 
aeltle  this  moot  point  between  them ;  because,  coming  to 
the  conolosion  that  Angier  did  subsequently  assent  to 
new  tenns  and  new  conditions  connected  with  the  leasoi  he 
18  bound  by  them,  whether  they  proved  on  trial  to  be  in 
Act  less  profitable  than  the  business  would  otherwise  have 
b^en  or  not 

The  master  must  go  into  this  examination  closely,  and| 
in  all  doubtful  items,  where  the  person  chargeable  has  not 
kept  good  accounts,  nor  tra|ismitted  them  punctually  when 
requested,  should  incline  against  him. 

In  all  the  subsequent  modifications  of  the  articles  of  part- 
nership, lessening  Abraham's  salary  or  share  in  the  profits^ 
or  the  receipts  for  using  the  plates,  Angier  is  not  to  be 
affected,  in  respect  to  Abraham,  where  th^re  was  no  notice 
of  the  diange  nor  any  assent  to  it.  None  is  pretended, 
after  the  first  agreement  and  assent  in  1833. 

Finally,  then,  Angier  is  to  receive  of  Abraham,  yearly, 
till  1839,  what  was  understood  and  arranged  in  1833,  to  the 
extent  just  decided.  Nor  is  this  sum  to  be  affected  and 
diminished  by  any  share  of  profits  afterwards  allowed  to 
new  partners,  like  Gary  and  Balch,  of  whom  Angier  knew 
nothing  and  to  whom  he  never  assented.  He  is  entitled  to 
interest  on  all  this  from  the  time  due,  when  the  sum  has 
not  been  paid  over.  In  1839,  when  the  twenty  years  ex- 
pired, Angier  was  likewise  entitled  to  all  the  leased  property 
which  remained,  and  consequently  must  recover  of  Abraham 
its  value  then  and  interest  on  it  since. 

He  also  owns  all  the  additions,  made  to  those  tools  by 
Abraham  with  the  earnings,  and  charged  to  expenses,  or 
made  by  the  labor  of  those  then  in  his  employ,  before  1833, 
if  any  of  the  tools  remained  not  worn  out  in  1839. 

Beside  this,  there  is  an  interest  in  the  new  tools,  new 
plates,  and  machinery  of  the  company,  which  belongs  to 
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Angittr.  These  tools,  plates,  A^.,  ^rore  bought,  in  paort,  by 
the  funds  of  the  assignee,  entitled,  as  a  paitner  in  the  new 
company,  to  oiie4ialf  of  one-third  of  the  income  in  the 
new  company,  so  far  as  regards  Nathaniel  and  Abraham* 
▲ngier  is  to  receive  one-half  of  oae^thiid  the  value  of  those 
plates  and  tools  in  1839.  The  interests  of  Angier  in  the 
firm  then  ended,  by  the  death  of  Abraham,  his  lessee,  and 
Uie  limitations  of  the  lease. 

The  firm,  who  have  kept  all  these  nev  tools,  are  liable 
to  Angier  for  his  share  of  on^-third  of  their  value,  they 
having  to  that  extent,  been  purchased  by  the  funds  and 
earnings  of  all,  and  of  the  joint  exertions  of  all,  and  by  the 
use  of  the  plates  and  (Ad  tools  belonging  to  Angier.  He, 
by  his  representative  in  the  new  company  to  the  extent  of 
Qne«third,  seems  entitled,  when  retiring  ftooi  it  by  the  end 
of  the  lease  and  the  death  of  that  representative,  to  receive 
half  the  value  of  one-third  of  the  new  plates,  tools  and 
materials  then  retained  by  the  company,  and  interest  on 
them  since. 

This  last  item  will  constitute  the  basis  of  a  decree  against 
these  parties  in  the  second  bill,  and  against  their  share  of 
the  partnership  property.  It  being  a  partnership  debt,  those 
who  are  parties  in  this  bill  must  now  be  made  to  help  to 
discharge  the  amount,  doe  to  Angier,  if  not  able  to  be 
collected  out  of  their  property  in  the  firm.  The  respond- 
ents may  thus  hereafter  be  held  responsible  in  their  private 
property,  severally,  for  any  balance,  in  a  ratio  with  their 
respective  interests.  But  their  liability  for  it  in  softdb,  or 
that  of  the  partnership  jMroperty  in  solido^  is  not  now 
decided.  Going  thus  far  seems  fair  and  equitable  as  regards 
the  firm,  when  they  have  got  their  large  salaries  yearly,  a 
share  in  the  profits,  and  the  whole  of  the  new  tools  and 
idaies  and  materials,  and  a  retiring  partner  only  asks  to  be 
paid  out  of  these  latter  the  share  he  and  his  means  have 
contributed  towards  them. 
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There  is  no  decree  in  this  case  in  favor  of  Abiaham  and 
his  ezecntors  against  the  new  company,  for  the  other  one- 
sizth  of  the  value  of  these  articles,  as  none  is  asked  by 
interpleader,  or  otherwise.    Nor  is  there  any  against  Pendle- 
Um  and  his  share,  as  he  is  not  a  party  to  the  present  bill.    It 
is  gratifying  to  discover  this  means  of  giving  to  Angier 
some  sabetitute  for  the  larger  income  he  expected,  and  was 
induced  by  others  to  expect,  but  failed  to  receive  during  the 
first  years  of  the  new  company.     Much  of  the  earnings 
then  doubtless  went  to  purchase  those  new  tools  and  mat^ 
rials.     The  large  salaries  paid  out  and  which  lessened  the 
profits,  went  to  pay  for  services  and  skill  in  making  new 
and  improved  plates,  and  now,  on  an  adjustment  of  the 
partnership  concern  at  the  end  of  six  years,  the  remaining 
partners  can,  neither  in  law  nor  equity,  refuse  to  account  to 
one  withdrawing,  for  his  share  in  those  new  plates,  materi- 
als and  tools,  whether  bought  with  the  partnership  funds  or 
made  by  the  skill  and  labor  of  the  partners  themselves  and 
their  workmen.    So  the  notes  and  accounts  then  due  in 
1839  to  the  company,  belong  one-third  to  Angier  and  Abra- 
ham, in  equal  jnroportions,  and  one-sixth  must  be  accounted 
for  to  Angier  by  the  company. 

It  will  be  seen,  that,  as  to  these  items  of  new  tools,  ma- 
terials, plates  and  notes,  and  accounts  due  in  1839, 1  have 
spoken  as  if  Abraham,  in  respect  to  the  company,  then  re- 
mained entitled  to  one-third. 

But  if  his  share,  by  subsequent  arrangements,  had,  by  his 
consent,  become  less,  Angier  may  still  have  a  decree  against 
the  company  for  one-sixth,  if  Aluraham  retained  as  large  a 
a  share,  and  if  not,  to  the  extent  of  his  share  remaining  in 
1839,  and  for  the  residue  a  separate  decree  against  Abra- 
ham's executors. 

If  a  portion  of  the  materials  and  tools  which  were  owned 
by  Jacob  in  1819,  or  had  been  afterwards  purchased  by  the 
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earnings  or  fbnds  of  Jacob,  and  were  then,  in  1833,  delivered 
to  the  new  company,  and  used  by  them,  were  never  returned, 
that  company  should  be  hdd  accountable  to  Angier  for  the 
whole  value  of  what  was  thus  situated  and  belonged  to 
Jacob  at  first,  or  had  been  afterwards  puffchased  by  the 
funds  earned  before  1833. 

Their  amount  and  interest  should  constitute  another  it^m 
of  charge  against  the  new  company. 

Much  has  been  said  in  the  argument  for  Angier,  as  to  the 
good  will  of  the  old  establidiment  for  engraving  notes,  and 
which  was  transCwred  to  the  new  company  and  should  be 
paid  for  by  them. 

The  complainants  contend,  it  existed  with  the  business 
and  ddll  of  Jacob  and  Abraham,  and  could  be  recognized  in 
equity  and  pass  with  that  business.  Story  on  Pbrtnerdiip, 
4<^  99  and  100;  3  Meriv.,  441 ;  6  Russ.,  29;  1  Haie,  263; 
Smith  on  Her.  Law,  109,  note;  England  v.  Dawns^  6 
Beavan,  269;  8  Paige,  75 ;  17  Yes.,  386;  1  Hoff.  Ch.  68; 
fitory  on  Partnership,  ^  99 ;  5  Yes.,  639 ;  2  Keen,  219 ; 
Taylor  v.  Carpenter,  3  Story,  R.,  468. 

The  respondents  argue,  that  the  good  will,  which  is 
recognized  as  possessing  value,  and  subject  to  be  paid  for, 
when  transferred,  belongs  only  to  a  particular  place  or  stand 
for  business,  and  not  to  business  itself,  transacted  elsewhere. 
Story  on  Partnership,  ^  99 ;  16  Am.  Jurist,  87. 

But  it  seems  to  me,  that  whichever  of  these  is  the  true 
view,  the  plaintiff,  Angier,  by  continuing  in  the  business  at 
the  new  place,  and  under  the  new  company,  and  reoeivii^ 
a  share  in  the  profits  of  it,  obtained  for  the  good  will  all  he 
was  entitled  to. 

That  is,  he  received  all  he  agreed  to  adc  for  it,  by  assent- 
ing afterwards  to  take  a  share  in  the  profits  of  the  business 
under  the  new  firm ;  and  which  profits  and  share  were, 
doubtless,  much  enhanced  in  value  by  the  Perkins's  stiil 
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being  partnere  in  the  buElinesSi  and  their  kind  of  plates  pro* 
teeted  in  Maasachtisetts,  by  its  special  law,  till  1836,  and 
rendered  more  popular  elsewhere  by  that  protection. 

At  the  end  of  the  interest  of  the  Perkins's,  (Angier  and 
Abraham,}  in  the  business,  if  they  did  not  choose  to  coi^- 
tinne  it,  either  in  the  firm  or  by  themselves,  they  cannot 
daim  for  any  futoie  good  will  which  they  thus  Toluntarily 
renounced. 

Considerable  attention  has  been,  also,  bestowed  in  the  ar- 
gument on  the  question,  whether  the  plates,  tools,  &c.,  were 
not  trust  property  in  tte  hands  of  Abraham ;  and  if  so,  and 
this  was  known  to  the  new  company,  and  they  took  and 
used  them,  knowing  the  trust  which  existed  concerning 
them,  whether  they  were  not  responsible  for  the  trust  thence- 
forward. 

But  it  is  very  questionable  whether  any  trust  existed  here 
beyond  what  exists  in  all  contracts. 

Certainly  none  beyond  what  happens  between  lessee  and 
lessor,  when  the  former  is  to  account  for  half  the  proceeds 
of  the  use  of  the  property,  and  not  pay  a  gross  rent,  at  all 
events. 

In  such  case,  a  sub-lessee,  or  an  assignee,  with  notice, 
would,  undoubtedly,  be  liable  to  fulfill  the  original  agre^ 
ment,  if  no  new  or  difierent  contract  was  made  by  the  par- 
ties and  confirmed  by  the  lessor.  Story,  Eq.  Jnr.,  ^^  1231, 
896  and  323;  1  Yes.  Jr.,  477;  1  Ball  &  Beatt.,  62;  1 
Turner  to  Russ.,  469 ;  2  Vern.,  421, 271 ;  1  Vem.,  366 ;  20 
Johns.,  4Sil ;  2  Drury  &  Wairen,  31 ;  2  Tes.  Sen.,  498; 
1  Sch.  &  Lef.,  262 ;  1  Johns.  Ch.,  306. 

Here  was  express  notice  of  Angler's  rights  to,  or  in  Na- 
thaniel, and  probably  in  Morse,  as  well  as  Abraham ;  and 
enough,  probably  to  put  all  on  inquiry.  That  sufSices.  16 
Tes.  Jr.,  249 ;  3  Meriv.,  704 ;  6  Price,  306 ;  2  Ball  d&  Beatt, 
990y  416;  Story,  Eq.  Jur.,  ^^  400,  1267;  Jenkins  v. 
Eldredge^  3  Story,  R.,  183. 
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Even  a  common  lease,  once  made  and  assigned,  or  trans- 
feiied,  by  the  lessee,  binds  all  taking  it  to  the  terms  of  the 
lease.  3  Penn.  R.,  16,  461 ;  8  Wend.,  175 ;  5  Cowen,  123 ; 
McMurphy  v.  Minoty  4  N.  Hamp.,  251 ;  4  Bligh.,  N.  S., 
380 ;  3  Beavan,  373. 

But  there  being  a  new  and  special  agreement  here,  subse- 
quently ratified  by  the  lessor,  I  think  the  new  company 
would  not  be  liable  to  do  more  than  that  agreement  stipu- 
lated on  their  part 

So  far  they  probably  are  liable  in  aid  of  Abraham ;  and  if 
his  estate  is  insufficient  for  what  is  payable  by  it,  after 
1833,  those  of  the  company  here  prosecuted  would  be  sub- 
ject to  a  decree  in  aid  of  him  to  the  extent  of  their  liability 
to  him,  under  the  articles  and  the  ordinary  construction  of 
them,  if  his  estate  be  so  much  in  arrears.  But,  of  course, 
they  cannot  be  held  beyond  that,  as  assignees  from  the  les- 
see of  the  residue  of  the  lease,  modified  according  to  the 
new  articles  as  respects  Angier,  and  assented  to  by  him. 

It  ought  to  be  added,  before  closing,  that  we  think  suffi- 
cient ground  exists  in  equity  to  charge  all  these  parties, 
without  turning  them  over  to  an  action  at  law.  To  be 
sure,  an  action  would  lie  on  Abraham's  covenants  against 
his  executors,  and  against  the  partners,  for  the  old  tools  and 
materials  of  Jacob,  which  they  have  not  accounted  for. 

But  either  of  these  would  be  very  inadequate  to  the  na- 
ture of  this  case — both  a  discovery  of  various  parts  being 
wanted,  and  a  full  account  from  all  the  parties,  where  an  ob- 
ligation existed  to  keep  and  render  accounts,  where  a  part- 
nership existed  for  a  time,  and  where  the  transactions  in 
detail,  most  especially  the  expenses  and  receipts,  were, 
in  their  nature,  known  only  to  some  of  the  respondents. 
These  are  all  grounds  for  jurisdiction  in  Chancery.  Nor 
was  there  a  sufficient  and  ample  remedy  at  law  alone,  which 
is  necessary,  even  heroi  to  oust  jurisdiction  in  Chancery. 
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See  the  cases  alluded  to  in  Pierpont  v.  Fowle,  2  Woodb. 
&>  Min.,  23. 

Let  this  case,  then,  be  referred  to  a  master,  to  ascertain 
any  sums  which  may  be  due  either  from  Abraham's  estate 
or  the  new  firm,  on  these  principles,  and  how  much  for  Ja- 
cob, and  how  much  for  Angier,  from  Abraham's  estate ;  and 
reporting  the  amount  due  from  the  new  company,  for  new 
tools,  plates,  materials,  notes  and  accounts.  The  final  de- 
crees can  then  be  entered  up  without  difiliculty,  unless  some 
further  question  arises  as  to  proportions  and  separate  liabili- 
ties, on  which  a  further  hearing  may  be  proper.  I  do  not 
see  that  there  can  be  any  decree  in  favor  of  Jacob,  in  the 
second  bill,  as  he  does  not  appear  in  any  view  to  possess 
any  claim  against  the  new  parties  there,  having  assigned  all 
his  interest  to  Angier  before  the  new  company  was  formed. 
Bat  with  this  exception,  the  other  parties,  in  both  the  first 
and  second  bill,  seem  properly  introduced. 


Frcdekic  W.  Sawyer,  in  Equity,  vs,  Charles   T.  Gill. 

Where  a  bill  in  chancery  prays  an  injunction  against  former  proceedings,  at  law, 
which  have  gone  to  judgment  and  not  execution,  a  case  may  be  made  out  to 
justify  a  stay  of  execution.  Fraud  in  getting  jurisdiction  in  this  Court  over  the 
orjgmal  action,  would  be  such  a  case. 

The  injunction  might  be  proper,  also,  against  levying  the  execution  on  articles 
improperly  attached,  when  not  good  against  the  execution  itself. 

A  wrnoe  of  the  bill  of  i^|iinction  in  such  a  case,  may  be  good  as  a  substitnted 
service,  if  made  on  the  attorney  of  the  plaintiff  in  the  action  at  law. 

He  will  be  allowed  time  to  communicate  with  his  client.  But  such  a  service  is 
not  now  good  in  a  cross  action :  though  if  made,  the  first  action  will  be  contin- 
ued till  the  defendant  in  the  cross  action  voluntarily  appears,  or  authorizes  an 
appearance  for  him. 

This  was  a  bill   in  equity,  filed  November   18tb,    1846, 
with  a  view  to  enjoin  the  defendant  against  proceeding  in 
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another  suit  to  obtain  judgment  and  enforce  his  attachment 
of  certain  goods,  seized  on  mesne  process  in  that  action 
against  the  firm  of  Saxton  &  Huntington.  The  present 
plaintiff  was  assignee  of  that  firm,  and  in  behalf  of  the  cred- 
itors, generally,  contended  that  the  proceedings  in  Gill's  ac- 
tion were  not  bondfide^  but  collusive,  in  order  to  retain  said 
goods  from  being  applied  under  the  insolvent  system,  for 
the  benefit,  pro  rata,  of  all  the  creditors  of  the  firm. 

Accordingly,  he  filed  this  bill,  in  which  it  is  alleged  that 
the  note,  on  which  that  suit  was  brought,  was  made  to  run  to 
Saxton  &  Huntington  themselves,  or  order,  and  endorsed 
by  them,  an^jl  prosecuted  by  the  plaintifif,  a  citizen  of  New 
E[ampshire,  in  order  to  attach  those  goods  and  avoid  the 
distribution  of  them,  equally,  under  the  laws  of  Massachu- 
setts ;  and  that  the  interest  in  that  note  did  not  belong, 
honestly,  to  Gill. 

The  bill  asked,  also,  that  the  goods  might  be  discharged 
from  the  attachment,  as  well  as  the  injunction  issue  virtu- 
ally, against  any  execution  being  levied  on  them ;  and  it 
desired  any  other  relief  proper  in  the  premises. 

The  subpcBua,  which  issued  on  the  bill,  was  returned  n&n 
test  inventus,  and  a  notice  was  then  served  on  H.  H.  Fuller, 
{the  counsel  for  Gill  in  the  action  at  law,  as  Gill  resided  out 
•of  the  State  and  had  not  been  found  within  it. 

Mr.  Fuller  appeared  in  Court  and  filed  a  written  state- 
ment, objecting  to  the  validity  of  the  service  on  him  in  this 
case,  on  the  ground,  that,  though  he  was  counsel  in  the 
other  suit,  neither  the  same  subject  matter  nor  parties  ex- 
isted in  the  two ;  nor  was  he  instructed  in  respect  to  this 
•case,  or  bound  to  take  upon  himself  its  defence. 

These  objections  were  argued  at  this  term,  by  J?.  P. 
Fuller  and  H,  H,  Fuller,  for  himself ;  and  by  F.  W.  Sau?- 
ifer,  as  complainant 
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WooDBUBT,  J.  There  is  no  doubt  that  the  practice  in 
modem  times  is  more  extensive  than  formerly,  to  make 
services  on  attornies  of  parties  in  suits,  rather  than  on  par- 
ties themselves.  This  is  more  especially  tha  case  in  respect 
to  orders  and  notices.  This  is  convenient  to  all  concerned, 
because,  in  conducting  the  suit,  both  parties  act  through 
their  attornies ;  and  after  their  names  are  on  record,  and  well 
known,  it  is  less  expensive  to  transact  the  business  of  th^ 
suit  with  them,  and  saves  trouble  to  the  parties,  who,  if 
notified  in  person,  would  be  obliged  afterwards  to  travel 
and  consult  with  their  attornies. 

But  the  principle  or  hypothesis  on  which  this  practice 
rests,  would  confine  it  substantially  to  the  suit  where  the 
attorney  has  appeared,  and  is  presumed  to  be  instructed. 
Hence,  in  that  suit,  notices  to  produce  papers,  take  deposi- 
tions, file  pleas,  proceed  to  trial,  6cc.,  &c.,  can,  as  a  general 
role,  be  properly  and  effectively  served  on  the  attorney  of 
record  of  either  party.  1  Tidd's  Pr.,  443.  See  our  4th 
Role  in  Chancery.     1  Browne,  16. 

So,  a  rule  to  show  cause  may  be  served  on  an  attorney. 
Huteheson  v.  Johnson,  1  Binney,  69 ;  Wardell  v.  Eden,  % 
John.  Cases,  121 ;  4  John.  C,  62 ;  Coleman's  Cases,  137. 

So,  a  rule  to  enforce  the  payment  of  costs.  1  Smith's* 
Ch.  Pr.,  466 ;  6  Lewis,  429. 

The  length  of  time  given  him  to  consult  with*  his  client,, 
if  living  out  of  the  State,  or  when  the  subject  of  the  notice 
required  a  personal  resort  to  him,  is  maner  of  sound  dis- 
cretion, and  will  be  modified  so  as  to  prevent  any  evil  in 
any  instance,  or  any  surprise  from  this  mode  of  service. 

But  when  Courts  have  gone  thus  far,  on  the  principles 
before  explained,  they  can  proceed  no  further  in  respect  to 
other  distinct  actions,  however  guarded  as  to  time  given  to 
communicate  with  one's  client.  As  to  those  actions,  he 
may  not  be  his  attorney,  or  substitute. 
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If  the  service  relates  to  a  new  and  indepeadeat  action, 
therefore,  iu  which  he  has  not  been  especially  retained,  and 
is  not  the  attorney  on  record,  it  becomes  a  question  of  power 
and  authority^  and  not  of  convenience,  how  notice  to 
appear  and  defend  in  it  shall  be  given  ;  and  a  Court,  no  more 
than  an  individual,  possesses  a  right  to  treat  him  as  the 
attorney,  in  another  disconnected  suit.  He  is  not  the  agent 
^f  the  party  in  that  separate  suit — quoad  hoc.  Hinds,  Ch., 
91 ;  1  Smith,  Ch.  Pr.,  Ill ;  Hoff.  Ch,  Pr.,  110  ;  5  Sim.,  602. 

And  how  can  the  Court  make  a  person  the  agent  of 
another  for  a  matter  which  the  principal  has  never  confided 
to  that  person  ?  2  Cox,  389;  3  Bro.  C.  C,  386  ;  1  Sch.  <fc 
Lef.,  238 ;  2  Meriv.,  458. 

In  Louisiana,  a  curator  is  often  appointed  for  absentees, 
by  the  Court,  and  he  is  served,     (See  Civil  Code  of  Law.) 

By  the  Statute  of  many  States,  where  the  respondent  in 
an  action  has  his  residence  out  of  the  State,  as  here,  and 
property  is  attached,  notice  is  ordered  in  the  public  papers ; 
and  if  not  made  in  any  way  personally,  the  cause,  after  a 
certain  number  of  continuances,  is  allowed  to  be  defaulted, 
and  judgment  taken  open  to  review,  or  new  trial,  for  a 
certain  length  of  time  \  and  such  judgments,  without  actual 
notice,  usually  bind  only  the  property  attached.  See  Sunk' 
ner  v.  Marcy^  post. 

But  I  am  not  aware  of  any  service  being  declared  good 
by  any  Statutes,  if  made  on  another  person,  merely  because 
the  latter  had  been  a  special  attorney  for  the  party  in  some 
other  cause. 

Proceedings  might  be  continued  in  chancery,  where  not 
provided  for  by  Statute,  and  a  personal  service  ordered  by 
actual  notice  on  the  respondent.  After  that,  judgment 
pro  confesso  could  be  rendered  if  not  conflicting  with  any 
act  of  Congress,  and  if  no  actual  appearance  is  made,  some- 
what in  analogy  to  the  provisions  in  the  Statutes  as  to  legal 
proceedings  connected  with  foreigners,  or  absentees. 
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But  is  it  necessary  to  be  attempted  in.  that  way  here  ?  Is 
this  bOI  a  distinct,  independent  proceeding  from  the  action 
at  law,  so  that  the  counsel  there  ought  not  to  defend  here, 
on  a  substituted  service  being  made  on  him  ?  After  fall 
inqniry,  I  think  it  is  not  independent.  It  is  true,  that,  nom- 
inally, both  the  parties  are  not  the  same ;  nor  is  all  the 
subject  matter  the  same.  But,  in  reality,  the  parties  are  in 
interest  identical,  and  the  point  now  in  controversy  was 
involved  in  the  action  at  law. 

The  whole  of  this  bill  is  to  elicit  matter  bearing  on  the 
satisfaction  of  the  judgment  in  the  other  action,  and  con- 
nected with  the  attachment  in  it,  as  well  as  the  execution 
of  the  judgment. 

Courts,  and  especially  those  sitting  in  equity,  must  look 
throngh  forms  to  the  substance,  or  the  heart  of  transac- 
tions. 

There,  GUI  was  the  plaintiff,  who  is  the  defendant  here ; 
and  there,  Saxton  &  Huntington  were  the  defendants,  whose 
assignee.  Sawyer,  their  privy  in  law  and  interest,  is  the  plain- 
tiff here. 

For  many  purposes,  the  assignee  stands  in  the  shoes  of 
the  debtor,  as  fully  as  an  administrator  does  of  one  deceased. 
He  does  so,  as  to  all  rights  of  property,  and  can  even  go  fur- 
ther, when  necessary,  to  protect  the  other  creditors  against 
frauds  and  other  illegal  preferences  of  particular  favorite 
creditors.  See  cases  in  Leland  v.  The  Medora,  2  Woodb. 
fc  Min.,  92 ;  Osborne  v.  Moss,  7  John.,  161 ;  10  Paige,  218 ; 
4  John.  Ch.,  460.  How  is  it,  also,  as  to  the  subject  matter 
in  controversy  ? 

There,  it  was  not  merely  a  note  of  hand  and  its  recovery ; 
but  it  was  to  sustain  a  suit  on  it  in  the  Circuit  Court  of  the 
United  States,  by  a  boni  fide  owner  of  it  being  out  of  the 
State  so  as  to  be  able  to  attach  property  on  the  writ,  and 
hold  it  and  satisfy  the  judgment  on  it ;  when  one  not  so 
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living  or  so  owning  it  could  not  thus  attach  and  satisff  his 
judgment,  provided  the  debtor  before  such  satisfaction 
became  insolvent  and  his  property  was  transferred  to  an 
assignee. 

It  is  impossible  to  shut  out  of  sight  that  this  mode  of 
securing  and  satisfying  the  note,  and  not  the  mere  indebt* 
edness  on  it,  was  the  real  matter  in  contest.  When  Gill  be- 
came insolvent,  as  was  anticipated,  his  other  creditors  and 
his  assignee  were  interested  to  defeat  this  object,  and  to  have 
the  goods  discharged,  as  required  by  the  Massachusetts  insol- 
vent system,  and  administered  on  equally,  under  her  insolvent 
laws,  for  the  benefit  of  all.  This  bill  was,  therefore,  instituted, 
and  judgment  and  execution  in  that  suit  delayed,  in  order 
to  test  this  very  point — a  point  vital  to  the  limited  jurisdic- 
tion of  this  Court — a  point  indissolubly  interwoven  in  those 
proceedings  as  well  as  these,  and  the  only  one  really  to  be 
contested,  either  there  or  here. 

Merely  changing  the  mode  of  trying  it  .from  some  appro- 
priate motion  there,  to  a  bill  here ;  and  staying  the  judgment 
and  execution  there,  till  this  bill  is  acted  on,  cannot  ^Iter  the 
essence-^one  and  indivisible— of  the  controversy.  This 
bill  is  in  the  nature  of  a  prohibition  to  those  proceedings. 
The  counsel  there,  too,  was  probably  instructed  in  all  which 
he  will  need  consultation  on  here.  This  proceeding,  as  a 
mere  incident  to  the  other,  he  would  naturally  conduct  as 
well  as  the  other,  as  well  as  he  would  conduct  a  motion 
connected  with  the  other,  on  a  proceeding  for  contempt  in 
the  other,  or  a  subsequent  Writ  of  Error  issuing  on  the 
other.     They  are  connected  parts  of  one  whole. 

It  is  in  this  view,  that  in  a  suit  as  to  land, — ^if  in  the  mean- 
time an  injunction  is  brought  to  stay  waste  on  that  land, — 
Justice  Washington  thought  the  service  might  properly  be 
on  the  attorney  on  record.  Conklin,  Pr.,  90;  Hiiner  v. 
Stickley,  %  Wash.  C.  C,  465;  see  also,  1  Peere  Wms., 
523  anonymoi^. 
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But  the  injanctioa  must  relate  to  the  suit,  or  the  subject 
matter  of  it,  and  not  to  a  distinct  question. 

If  they  are  not  connected  parts  of  one  whole,  but  are, 
Tirtually,  cross  suits  between  parties  in  relation  to  a  contro- 
Tersy  between  the  same  parties,  one  of  them,  by  quitting 
the  country,  or  residing  abroad,  is  not  allowed  to  evade 
responsibility.     Conkling,  Pr.,  90. 

But  the  proper  mode  of  service  in  such  case  has  been  con- 
troverted. The  writ  might  be  well  served  on  his  attorney, 
in  the  first  action,  according  to  early  decisions.  Mctsofi  v. 
Gardiner^  4  fto.  Ch.  C,  478. 

The  authority  of  that  case,  however,  is  doubted  in  Water^ 
ton  v.  Crofij  5  Sim.  607,  though  the  practice  was  in  that 
form  and  deemed  good  till  1775.  6  Sim.,  605.  So  in 
Bond  V.  Duke  of  Newcastle,  3  Bro.  Ch.  C,  386,  and 
Anderson  v.  Lewis,  3  Ibid.,  429,  and  1  Sch.  &  Lef.,  238, 
and  4  Wash.  C.  C,  174,  320,  426.     So  Eden,  on  Inj.,  63. 

It  seems  that  sipce  1766,  instead  of  a  substituted  service 
on  the  attorney  in  case  of  a  cross  cause,  it  is  thought  better 
that  the  proceedings  in  the  first  suit  should  be  stayed  till 
the  party  residing  abroad  appears  and  defends  the  second 
action. 

This  reaches  the  same  result  in  a  different  way ;  as  in  the 
other  form  the  attorney  would  not  be  required  to  proceed, 
or  the  respondent  would  not  be  in  contempt  till  the  attorney 
enjoyed  a  reasonable  time  to  communicate  with  his  client. 
That  could  be  done  here,  two  or  three  times  a  day — at 
Nashua,  the  first  town  in  New  Hampshire-— where  Gill 
resides.  So  a  reasonable  time  to  decide  whether  to  defend 
the  bill  or  not,  would  be  given,  and  after  appearing — should 
he  do  80 — ^time  to  file  answers  to  the  interrogatories  and 
charges  made  in  the  bill. 

But  a  service  of  a  bill  for  an  injunction  on  the  attorney 
of  a  party  in  the  suit  at  law,  is  still  held  to  be  good ;  it 
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being  not  so  mach  a  cross  suit,  as  an  appurtenant  or  pro- 
ceeding connected  with  the  suit.  2  Madd.,  Ch.  Pr.,  198; 
Eden,  on  Inj.,  53 ;  8  Peters,  1 ;  Delancy  r.  WalKs,  3  Bro. 
Ch.  C,  12 ;  and  Anderson  v.  LewiSj  Ibid.,  429  and  Note, 
(2) ;  French  v.  Roe,  13  Ves.,  693 ;  and  Kenworthyv.  Accu- 
nor,  3  Madd.  R.,  ffSO.  But  there  must  be,  if  required,  an 
affidavit  of  the  truth  of  the  equity  claimed  in  the  bill.  Bro., 
Ch.  C,  12  and  24,  and  note.  This  is  to  prevent  bills  for 
mere  delay.     Eden  on  Inj.,  63. 

In  bills  for  injunctions  it  seems  well  settled  to  be  the  duty 
of  the  attorney  of  the  plaintiff  on  the  record  in  the  suit  at 
law,  to  inform  him  of  this  notice,  and  if,  after  such  notice, 
he  does  not  answer  in  due  time,  I  see  no  reason  why  judg- 
ment pro  confesso  should  not  be  entered  against  him  on  the 
bill.     8  Peters,  1. 

One  argument  against  considering  the  contest  here  the 
same  in  substance  as  in  the  action  at  law,  deserves  a  mo- 
ment's attention.  It  is  that  the  decree  here  would  not  be,  in 
such  a  case,  to  suspend  or  prevent  the  judgment  there  for- 
ever. That  it  might  not  be  so  is  true.  But  the  judgment 
there  was  not  the  sole  controverted  point.  It  was  rather  the 
true  interest  in  the  note,  whether  being  in  Gill  or  not,  and 
whether  the  right  in  him  to  sue  in  this  Court  and  attach 
goods  and  hold  them  so  as  to  be  levied  on  by  an  execution 
on  that  judgment,  existed  or  not.  Now  the  decree  here, 
if  against  Gill,  in  the  end  would  probably  be  to  restrain 
him,  not  from  an  execution,  but  from  levying  the  exe- 
cution on  those  particular  goods,  on  the  ground  that  he 
has  been  guilty  of  fraud  and  has  no  bond  fide  right  to  sue 
and  attach  here  to  the  injury  of  other  creditors  in  Massa- 
chusetts. In  this  last  view  the  question  relates  more  to 
jurisdiction  than  the  amount  of  the  debt. 

Whether  the  whole  judgment  ought  not  also  to  be 
enjoined  against,  as  obtained  here,  where  rightfully  no  juris- 
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diction  existed,  there  having  been  only  a  fraudulent  as- 
signment or  sale  to  a  citizen  of  another  State,  is  a  question 
open  to  be  settled,  when  reached,  and  on  which  the  dis- 
closure in  answer  to  this  bill,  will,  when  made,  probably 
fling  some  light. 

Though  the  debt,  secured  by  the  note,  may  be  owing 
and  may  properly  be  proved  against  the  insolvent's  estate, 
yet  it  by  no  means  follows  that  a  judgment  on  it  in  this 
Court  should  be  rendered,  where  its  jurisdiction  over  the 
note  is  limited,  and  it  has  by  fraud,  or  for  sinister  purposes, 
been  sued  in  this  Court,  where  the  party  on  the  truth  of  the 
case  had  no  legal  right  to  sue. 

An  injunction  may  issue  to  stay  an  execution  no  less 
than  a  trial  or  judgment.     3  Bro.,  Ch.  C.,  24 

Fraud  is  one  ground  for  an  injunction  to  stay  proceedings 
at  law  ;  (Eden  on  Inj.,  19 ;}  and  fraud  is  here  alleged,  and 
the  injunction,  when  proper,  may  go  to  a  part  or  all  of  the 
proceedings,  as  may  be  found  necessary  to  defeat  the  fraud ; 
or  it  may  go  only  against  a  levy  of  the  execution  on  the 
particular  goods  improperly  attached  The  service  on  the 
attorney  in  this  ease,  is,  therefore,  under  the  circumstanceSy 
considered  sufficient. 


William  H.  Sumner,  in  E^uitt,  vs.  William  L.  Mabct. 

Wbore  a  corporation  mis  chartered  for  sainng  and  manufacturing  wood»  and 
allowed  a  capital  of  $150,000,  one  half  personal  and  half  real  estate,  it  cannot 
legally  inTCSt  money  in  a  bank  for  the  purpose  of  carrying  on  the  business  of 
banking.  Nor  can  it  buy  shares  in  such  an  institution  to  more  than  double  its 
authorised  capital  of  personal  property,  and  bind  the  corporation  or  members 
for  the  payment  of  promissory  notes  given  therefor. 

Where  an  action  is  instituted  in  New  York  against  sutfh  a  corporation  chartered 
in  Maaaaehnsotti,  to  mootw  such  notea  and  to  secure  property  of  the  corpora- 
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tion  situated  in  the  fonner  SUte,  but  no  notioe  given  to  tlie  eoipoimtion  in  the 
latter  State,  the  recoyery  ie  not  probably  binding  on  the  corporation  or  its  prop- 
erty in  MassachoBetts,  and  certainly  cannot  be  enforced  against  it  or  its  mem- 
bers indiTidually,  without  a  new  Judgment  in  the  Utter  State.  If  its  Pleoident, 
living  then  in  New  York,  appeared  to  defend  the  suit  there,  but  abandoned  it 
without  a  hearing  and  opinion  on  the  legality  of  the  transaction,  the  judgment 
ought  not  to  afibct  the  members  in  Massachusetts  in  their  individual  capacity, 
who  had  no  notice  or  opportunity  to  defend  the  action  in  New  York. 

Where  members,  in  their  private  capacity,  are  by  Statute  made  responsible  for 
debts  of  a  corporation,  it  can  be  only  in  the  mode  and  under  the  fects  specified 
in  the  Statute ;  and  to  prevent  the  recovery  in  such  a  case  in  Massaehusetts,  on 
the  New  York  judgment,  a  member  will  be  allowed  a  temporary  injunction 
against  the  action,  so  as  to  affect  his  property  individually. 

The  judgment,  recovered  in  New  York,  in  order  to  reach  the  ptupeity  sitasted 
there,  is  entitled  to  no  more  force  in  Massachusetts  than  in  New  York,  and 
there  it  does  not  bind  the  members  individually ;  and  when  recovered  like  this, 
without  actual  notice  to  the  corporation  in  Massadiusetts,  its  validity  at  all  in 
the  latter  place  is  questionable. 

If  a  member  of  such  a  corporation  objects  and  protests  against  a  measure,  which 
is  within  its  competency,  he  is  still  not  exonerated  individually  from  the  debts 
consequent  on  it,  unless  he  seasonably  sells  out  or  withdraws  as  a  member. 

This  was  a  bill  in  chancery,  praying  for  an  injunction  to 
stay  proceedings  in  a  certain  action  at  law  pending  in  this 
Court  by  the  respondent  against  the  East  Boston  Timber 
Company,  and  that  action  had  been  instituted  at  this  term 
in  the  name  of  Marcy,  by  a  serrice  on  the  defendant,  as  a 
member  of  said  company,  and  is  founded  on  a  judgment 
recovered  against  that  company  in  the  State  of  New  York 
in  May,  1840,  for  $68,000. 

Certain  property  of  that  company,  then  situated  in  the 
State  of  New  York,  was  attached  and  sold  on  the  execution 
that  issued  on  the  judgment,  and  the  company  having  be- 
come insolvent,  no  proceedings  were  had  in  this  State  on 
the  judgment  to  enforce  the  balance  till  the  commencement 
of  the  action  before  referred  to  in  March  last.  This  was 
done  with  a  view  to  recover  judgment  here  against  the 
company,  and  then  collect  the  balance  from  the  private 
property  of  the  defendant  and  others,  members  of  the  com- 
pany, and  liable  by  the  laws  of  Massachusetts  to  respond 
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for    the    legal  jadgments    recovered    against    it    in  this 
State. 

Bat,  though  a  member  of  the  East  Boston  Timber  Com- 
pany, the  complainant  avers  that  he  is  not  liable  for  said 
judgment,  because  the  drafts  and  obligations  which  consti- 
tuted the  ground  for  the  above  judgment  recovered  in  New 
York,  belonged  to  the  City  Bank,  of  Buffalo,  and  were  the 
originals  or  renewals  of  originals  executed  by  said   com- 
pany for  a  large  number  of  shares  purchased  in  that  bank 
under  a  vote  of  it  passed  in  1838 ;  and  which  shares,  if  not 
entirely  owned  at  that  time  by  the  bank,  stood  pledged  to 
it  by  J.  May,  the  President  thereof,  and  the  bank  had  full 
notice  of  the  objections  made  to  the  powers  of  the  com- 
pany to  buy  or  pay  for  the  shares  legally.     It  further  averred 
that  the  bank  failed  in  1840,  and  its  effects,  including  these 
obligations,  were  placed  in  the  hands  of  William  L.  Marcy, 
as  public  receiver,  and  the  judgment  on  them  was  recovered 
in  his  public  capacity  as  receiver :  that,  in  the  trial  which 
preceded  said  judgment  an  appearance  was  entered  by  the 
President  of  the  company,  and  J.  S.  Talcott,  Esq.  was 
employed  as  counsel.     The  latter  assented  to  a  verdict  for 
the  plaintiff,  subject  to  exceptions  to  be  filed  and  argued, 
raising  the  question  whether  said  company  had  not  exceeded 
its  legal  powers  in  purchasing  the  bank  shares  before  named, 
and  in  executing  obligations  therefor ;  but  said  counsel,  not 
being  paid  for  attention  to  the  suit,  abandoned  it,  and  judg- 
ment was  rendered  on  the  verdict  without  those  exceptions 
being  filed  or  decided  on  by  the  proper  Court  in  New  York. 

The  bill  next  set  out  that  the  plaintiff  was  entirely 
ignorant  of  the  suit,  or  those  obligations,  till  long  after  the 
judgment  rendered  upon  them  against  the  company.  That 
the  defence  against  it  was  well  founded  on  the  part  of 
the  corporation,  and  is  more  especially  so  by  the  complain- 
ant, who,  as  a  member  at  the  time  of  the  vote  by  the 
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company  to  purchase  the  bank  shares,  protested  against  the 
legal  power  of  the  company  to  do  it,  for  the  purpose,  as  then 
averred,  of  getting  the  control  of  the  bank  and  thus  obtain- 
ing loans  and  facilities  in  carrying  on  their  works,  part  of 
which  were  conducted  in  the  State  of  New  York,  in  the 
neighborhood  of  Buffalo,  where  the  bank  was  doing  busi- 
ness. 

It  then  averred  that  the  complainant  resisted  the  purchase 
as  illegal,  and,  as  a  member  and  director,  voted  against  it  in 
all  stages ;  and  hence,  he  prays  that  the  further  proceeding 
here  to  recover  a  judgment  in  Massachusetts  on  the  judg- 
ment rendered  in  New  York  be  enjoined  against,  so  far 
as  respects  him  and  his  liability  as  a  member  to  contribute 
towards  the  payment  of  it. 

The  cause  came  on  to  a  hearing  for  a  temporary  injunc- 
tion, without  any  pleadings,  at  this  term. 

The  books  of  records  of  the  company  were  put  in  as 
evidence,  with  the  charter  and  the  affidavit  of  Talcott,  their 
counsel  in  New  York,  and  the  affidavit  of  Joseph  C.  Broad- 
head,  one  of  their  agents  employed  in  said  bank  as  its  Vice 
President. 

The  substance  of  this  procedure,  so  far  as  material,  will 
be  given  in  the  opinion  of  the  Court. 

B.  R.  Curtis,  counsel  for  the  plaintiff;  B.  Sumner  emd 
Goodrich,  for  the  respondent. 

WooDBURT,  J.  I  cannot  bring  my  mind  to  doubt  the 
propriety  of  at  least  a  temporary  injunction  in  this  case,  as 
to  further  progress  in  the  action  at  law  in  behalf  of  the 
respondent,  so  far  as  it  may  be  prosecuted  to  affect  the  com- 
plainant. The  first  objection  to  it,  on  the  face  of  the  pro- 
ceedings, is  that  the  parties  are  not  the  same,  and  hence  the 
complainant  has  no  right  to  ask  it. 

But  this  is  overcome  fully  by  the  admitted  fact,  that  the 
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complainant  is  not  only  one  of  the  members  of  that  com- 
pany, and  interested  in  its  corporate  property,  if  any 
remains,  but,  by  the  laws  of  Massachusetts.  (Rev.  Statutes, 
Ch.  38,  ^  30,)  has  a  still  deeper  interest,  by  being  made 
responsible  in  his  individual  capacity  for  any  judgments 
recovered  in  this  State  against  the  company,  and  not  satisfied 
by  the  property  belonging  to  the  corporation. 

Indeed,  his  only  chance  of  defence,  if  the  company  is 
negligent  or  unfaithful  in  resisting  illegal  claims,  and  his 
only  mode  to  repel  and  defeat  judgments  for  such  claims 
against  it,  which  would  bind  him,  is  by  ap|dying  originally 
and  being  allowed  to  defend  in  its  behalf;  or  if  judgments 
have  already  passed  against  the  company,  without  his 
knowledge,  and  against  which  no  defence  can  now  be  made, 
either  in  its  behalf  or  for  the  benefit  of  its  innocent  share- 
holders, the  only  remaining  remedy  is  probably  by  a  bill, 
as  in  this  case,  to  enjoin  against  further  proceedings  in  the 
suit  at  law  on  the  New  York  judgment. 

The  latter  mode,  under  the  facts  in  this  case,  seems  most 
speedy  and  effectual  in  the  first  instance,  as  a  temporary 
security,  till  inquiry  and  consideration  can  be  had  as  to 
other  modes  of  redress,  if  any  permanent  relief  should,  on 
full  examination,  appear  proper. 

The  respondent  denies  any  illegality  in  the  grounds  of 
the  judgment  already  obtained,  either  as  regards  the  com- 
pany or  the  complaint.  Hence  the  next  step  is  to  investi- 
gate how  that  matter  stands  under  the  present  aspect  of  the 


Firstly.  Had  the  company  legal  authority  to  purchase 
and  give  notes  and  drafts  for  these  shares  in  the  City  Bank 
of  Buffalo  ? 

Secondly.  If  it  had  this  power  as  a  corporation,  is  the 
complainant  exempt,  by  his  opposition  and  protest  against 
the  purchase,  from  being  legally  held  to  discharge  such 

VOL.  III.  10 
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judgment  as  caa  legally  be  recov^ered  in  this  State  against 
the  company  for  the  purchase  money  7 

As  at  present  advised,  my  views  are  in  favor  of  the  com- 
plainant on  the  first  point,  but  not  on  the  second. 

I  think  the  company  transcended  its  legitimate  powers  in 
buying  the  shares,  but  do  not  think  that  a  stockholder  can, 
in  law,  be  exonerated  from  his  Statutory  responsibility,  in 
cases  generally,  however  much  he  may  individually  resist 
or  protest  against  a  purchase.  If  he  still  continues  a  mem- 
ber, not  selling  out  or  abandoning  his  membership  before 
the  purchase,  and  the  purchase  is  found  to  have  been  legal, 
the  legal  consequences  must  attach  to  him,  however  indis- 
posed he  was  towards  the  transaction. 

He  must  not  remain  a  member,  in  such  a  case,  and  take 
the  benefit  of  the  purchase.  If  he  does,  he  must  bear  its 
burthen,  as  imposed  by  law,  when  the  purchase  is  legal. 

The  reasons  which  influence  me  to  the  conclusion  that 
the  purchase  here  was  illegal,  are  these  : 

This  company  was  authorized  to  act  as  a  corporation  for 
purposes  connected  with  timber,  and  not  banking.  Its 
business,  as  described  in  the  charter,  was  to  "  saw  and  vend 
lumber  and  manufactures  from  wood." 

Its  whole  capital  was  but  $150,000 — half  personal  and 
half  real  estate. 

This  happened  in  1834,  and  in  1837  the  proposition  was 
first  introduced  by  S.  White,  its  President,  to  purchase 
shares  in  the  City  Bank,  at  BuCEedo.  The  illegality  of  such 
a  purchase  for  the  avowed  purpose  of  getting  the  virtual 
control  of  the  bank,  by  owning  $168,000  of  the  capital,  out 
of  $400,000,  and  thus  effecting  loans  to  the  company  by 
conducting  the  bank  through  its  agents,  as  well  as  thus  vio- 
lating its  charter  in  another  respect,  by  the  investment  of  so 
large  a  sum,  viz.:  $168,000  in  these  shares,  when  their 
authorized  capital  was  only  $150,000,  and  but  half  of  that 
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in  personal  estate — ^was  fully  exposed  by  the  complainant, 
and  discussed  at  various  meetings  before  the  purchase. 

But  in  1838,  a  vote  at  a  meeting  of  the  stockholders 
having  passed  to  purchase  the  shares,  they  were  bought,  ia 
that  year,  by  the  directors,  and  drafts  and  notes  were  given 
for  the  consideration  ;  a  part  of  which,  or  the  renewals  of* 
them,  constituted  the  grounds  of  the  judgment  afterwards-, 
recovered  against  the  company,  in  New  York. 

The  shares  were  chiefly  bought  of  John  B.  May,  the  Pres*- 
ident  of  the  bank,  but  with  the  knowledge  of  the  officers 
of  the  bank,  (when  the  notes  were  delivered  to  them.-  for 
May's  obligations  and  pledge  of  this  same  stock, )  what  the 
consideration  of  them  was,  and  what  objections  had*  been 
made  by  the  complainant  to  their  validity. 

It  thus  becomes  necessary  to  decide  whether  the  bank, 
would  have  been  bound  to  suffer  for  their  invalidity  without 
this  knowledge  and  notice.  Though  such  a  result  seems 
just,  without  positive  knowledge  or  notice,  when  the  whole 
transaction  is  by  Statute  unjustifiable  and  the  notes  andi 
drafts  are  signed  by  the  agent  of  the  company,  as  agent.. 
Hence,  his  authority  ought  to  be  inquired  into ;  and,  the  more 
especially,  when  the  amount  was  so  large  and  unusual. 
Otherwise,  all  risk  seems  to  be  assumed.  Chit,  on  Bills, 
32 ;  Bayley  on  Bills,  72 ;  5  Taunt.,  792 ;  6  Wheat.,  337 ;  T 
Bam.  d&  Cres.,  278. 

Tracing  this  affair  onward,  the  company,  after  the  pur- 
chase, proceeded  to  elect  one  of  its  agents  Vice  President  of 
the  bank,  and  to  control  its  operations  till  the  failure  of  bothi 
the  bank  and  the  company,  in  1840. 

All  these  facts  were  proved  by  their  agent,  the  Vice 
President,  and  there  was  no  contradictory  testimony  to  be 
weighed  on  any  point. 

On  the  face  of  this  transaction,  there  can  be  no  doubt  that 
the  purchase  of  these  bank  sbares-^for  such  purposes— was 
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a  most  dangerous  experiment  by  a  timber  company.  The 
legal  objections,  that  it  related  to  a  matter  not  within  its 
corporate  powers,  and  went  in  amonnt  entirely  beyond  its 
own  authorized  capital,  are  fatal  to  the  validity  of  it. 

Such  a  company  was  not  created  for  carrying  on  banking 
business,  either  in  Massachusetts  or  elsewhere.  And  though 
in  the  course  of  its  collections  and  sales  it  might  take,  on 
execution  for  a  debt,  a  bank  share,  that  would  be  a  mere 
incident  to  a  legitimate  power  of  collecting  its  debts. 

Even  then  it  would  be  taken  to  sell  again,  and  not  for 
the  purpose  of  making  such  an  investment  permanently,  and 
of  thus  embarking  or  aiding  in  the  business  of  banking. 
The  avowed  powers  of  the  company,  in  the  charter,  were 
the  sawing  and  vending  of  lumber  and  manufactures  of 
wood,  and  not  of  making  paper  money,  or  borrowing  and 
lending  money,  as  a  branch  of  business. 

A  princi()al  power  or  grant,  conferred  by  a  Statute  or 
charter,  is  not  to  be  construed  to  carry,  as  an  incident,  any- 
thing not  implied  in  the  principal — ^not  usually  appurtenant 
to  it,  and  not  possessed  of  a  similar  character.  Beaity  v. 
Lessee  of  Knawler,  4  Peters,  152. 

Nor  can  it  include  anything  which  would  have  been 
refused  as  a  principal.  Or  anything,  on  the  most  liberal  con- 
struction justifiable,  which  is  not  necessary  and  proper  to 
carry  the  principal  express  powers  into  effect.  2  Kent, 
Com.,  298;  9  Conn.,  180;  5  Ibid,  560;  2  Cranch.,  127; 
Beatty  v.  Lessee  o/Knotoler,  4  Peters,  152 ;  15  John.,  383 ; 
15  Wend.,  259 ;  Hunter  v.  Marlboro',  2  Woodb.  &  Min., 
168;  Starke  v.  High.  Arch.  Corp.,  5  Taunt.,  792;  2 
Cowen,  667,  678. 

Now,  although  the  company  might  be  obliged  to  borrow 
some  in  carrying  on  its  legitimate  business,  it  is  too  far^ 
fetched  to  hold  that  in  order  to  do  it  they  are  authorized 
to  obtain  acts  of  incorporation,  and  engage  in  banking,  or  / 
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to  unite  with  others  in  that  business  in  institutions  already 
in  existence,  so  as  to  be  able  in  this  way  to  lend  to  them- 
selves. If  they  can  lawfully  embark  in  the  business  of  the 
bank,  and  purchase  its  shares  in  order  to  facilitate  loans 
from  it,  they  can  lawfully  embark  in  any  business  which 
the  lenders  of  money  follow,  and  which  may  appear  likely 
to  further  the  loans  desired. 

Thus,  if  a  lender  be  a  manufacturer  of  cotton,  they  may 
engage  in  that ;  or  a  maker  of  patent  medicine,  or  an  ad* 
yenturer  in  the  whale  fisheries,  they  may  engage,  also,  in 
snch  branches  of  business.  And  by  a  parity  of  reasoning, 
the  whole  limitations  and  character  given  to  a  company  in 
its  charter  for  sawing  and  manufacturing  wood,  may  be 
prostrated,  and  an  act  of  incorporation  for  one  object  may 
be  converted  into  one  jHractically  for  all  objects. 

The  cases  which  tend  to  sustain  the  views  opposed  to 
snch  a  latitude  of  construction,  may  be  seen  in  the  citations 
before  made,  and  in  all  our  writers  on  constitutional  law — 
in  the  debates  in  Congress  on  the  constructive  powers  of 
the  general  government  for  the  last  half  century,  and  in  the 
various  decisions  of  the  Supreme  Court,  relating  to  that 
class  of  questions. 

The  whole  doctrine  of  sound  constitutional  construction 
of  all  political  charters  rests  on  a  like  basis ;  and  must,  in 
my  view — as  thus  construed  by  many  jurisprudents — serve 
to  sustain  the  limitations  above  named,  as  imposed  on 
charters  for  business. 

Such,  likewise,  is  the  expiess  limitation  on  the  granted 
powers  in  the  Constitution  of  the  United  States,  having, 
doubtless,  been  introduced  as  proper  from  an  analogy  to  the 
role  in  respect  to  private  charters.  Bat,  beyond  this,  the 
company  in  so  large  a  purchase  violated  virtually,  if  not 
in  terms,  the  provision  of  its  charter  restricting  its  capital 
stock  to  $150,000  and  its  pennmal  propetty  to  haJf  that 
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amount,  and  to  this  extent,  for  the  purposes  of  the  business 
authorized,  and  for  no  other  business. 

This  provision  is  in  the  second  section  of  the  charter, 
and  is  in  terms,  as  well  as  spirit,  prohibitory  and  impera- 
tive : — 

<<  Be  it  further  enacted  that  no  corporation  may  lawfully, 
hold  and  manage  such  real  estate  not  exceeding  $75,000  in 
value,  and  such  personal  estate  not  exceeding  $75,000  in 
value,  OS  may  be  necessary  and  convenient  for  the  pur* 
poses  aforesaid.^^ 

After  all  this,  it  cannot  be  equitable  that  the  plaintiff 
should  be  subjected  to  pay  the  judgment  recovered  in  New 
York,  which  could  have  been  successfully  defended  by  the 
company,  or  its  agents  there,  had  due  attention  been  con- 
tinued by  them  to  the  action,  till  a  final  hearing. 

That  judgment  is  not  binding  in  this  State,  without  suit, 
even  on  the  corporate  property,  and  whether  it  can  be  de- 
feated here  now  by  the  company,  or  not,  after  its  neglect  in 
New  York,  (and  which  it  is  not  necessary  at  this  time  to 
decide,)  it  certainly  is  not  just  to  allow  such  a  judgment  to 
be  perfected  here  so  as  to  bind,  individually,  a  member  of 
the  corporation  who  did  not  know  of  this  suit  in  New  York 
before  judgment,  and  hence,  could  not  defend  it ;  but  who 
protested,  originally,  against  the  legality  of  the  demands 
there  sued,  and  resists  them  now. 

His  only  remedy  may  be  such  an  injunction  as  is  now 
prayed  for.  At  least  it  is  conscientious  and  fit  he  should 
have  it  temporarily,  till  others  can  be  attempted,  or  this  one 
further  examined  before  made  perpetual. 

This  course  comes  fully  within  the  rule  laid  down  by 
Chief  Justice  Marshal,  in  the  Mar.  Ins.  Comp.  v.  Hodgson^ 
7  Cranch,  333,  <<  that  any  fact  which  cleariy  proves  it  to  be 
against  conscience  to  execute  a  judgment,  and  of  which 
the  injured  party  could  not  have  availed  himself  in  a  Court 
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of  Law,  or  of  which  he  might  have  availed  himself  at  law, 
bat  was  prevented  by  fraud  or  accident,  unmixed  with  any 
fault  or  negligence  in  himself  or  his  agents,  will  justify  an 
application  to  a  Court  of  Chancery." 

The  complainant  himself  could  not  have  availed  himself 
of  this  defence  in  New  York,  because  he  was  not  in  person 
sued  there,  nor  notified  of  the  suit  against  the  company. 
Nor  was  the  company,  as  a  corporation,  his  agent  there,  and 
he  bound  by  its  acts  and  neglect,  as  might  be  the  case  when 
it  is  sued  here— a  place  where  the  company  is  incorporated 
and  can  be  duly  notified.  Another  reason  for  this  con- 
clusion is,  that  a  judgment  recovered  in  New  York  does  not 
bind  the  members  there,  individually,  like  one  recovered 
here  ;  and  hence  the  company,  when  sued  there,  may  not 
be  considered  by  law  to  act  as  their  agent  to  afiect  them, 
individually. 

But  the  judgment  there  is  generally  held  to  bind  only 
the  property  of  the  company  situated  there,  or  attached 
there.  Unless  defended  there  by  the  company  and  tried 
folly,  it  is  certainly  questionable  in  equity,  whether  it  binds 
even  the  company  or  its  property  in  this  State,  much  less  a 
member  individually.    Mayhew  v.  Thatcher^  6  Wheat.,  129. 

It  is  a  species  of  proceeding  in  rem^  as  to  the  property 
there,  but  usually  charges  neither  the  person  nor  property 
situated  in  another  State.  Williams  v.  Preston^  3  J.  J. 
Marshall,  600  ;  1  Missouri  R.,  517. 

Without  conclusively  settling  this  point  now,  it  has  often 
been  decided  that  if  no  notice  appears  on  the  record  to  have 
been  given  to  the  defendant  living  in  another  State,  and  he 
does  not  actually  get  it  and  come  in,  he  is  not  bound  by 
the  judgment.  Harrod  v.  BarrettOj  1  Hall  R.,  156,  and 
2  Ibid,  302 ;  8  Cowen,  311 ;  6  Pick.,  232,  364 ;  4  Conn.,  R., 
380 ;  6  Ibid,  508 ;  8  John.,  194;  1  Ham.,  206 ;  5  Wend., 
148 ;  6  Wend.,  447 ;  Blaekbaum^s  case,  1  New  H.  R.,  242. 
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But  even  when  appeariDg  and  defending  and  hence  bound 
in  law,  it  may  be  in  equity  that  if  the  point  now  raised 
was  not  considered  and  adjudicated  there,  that  judginent 
should  not,  on  sound  general  principles,  bar  even  the  parties 
to  it,  as  to  what  was  not  adjudicated,  unless  gross  neglect 
to  put  in  and  prosecute  the  defence  on  that  point  existed 
and  should  operate  against  them.  Bumham  v.  Rangdey^ 
and  Greely  v.  Smith,  1  Woodb.  &  Min.,  7  ;  %  Ibid,  181. 

Bat  no  reason  whatever  exists,  either  in  law  or  equity, 
why  it  should  bind  others,  not  parties  and  not  guilty  of 
such  neglect,  unless  they  are  bound  by  mere  operation  of 
law,  as  privies  in  contract,  or  estate,  or  by  express  statute. 
Dimms  V.  Fuller,  2  Met.,  135. 

When  members  of  corporations  are  so  bound  by  judg-* 
ments  against  corporations,  it  is,  as  a  general  rule,  only  to 
the  extent  of  their  corporate  property. 

They  are  not  bound  in  their  private  estates  at  all,  except 
where  made  so  by  express  statutes ;  and  then,  of  course, 
only  in  strict  conformity  to  such  statutes. 

Now,  the  Statute  of  Massachusetts,  which  renders  mem'* 
bers  of  corporations  liable  in  their  private  c^Micity  to 
answer  judgments  against  the  corporations,  makes  them 
liable  only  when  judgments  are  recovered  in  this  State ;  or 
in  other  words  when  the  execution  on  them  can  be  exe^ 
cuted  here.  Hence,  the  respondent  is  not  obliged,  as  a 
party  or  a  privy,  to  pay  individually  the  judgment  recovered 
in  New  York,  while  remaining  merely  as  one  recovered 
there. 

But,  it  is  argued,  that  although  the  judgment  there  does 
not  admit  an  execution  to  be  there  sued  out  on  it  and  levied 
on  a  member's  property,  living  out  of  New  York,  as  it  can 
run  only  within  the  limits  of  that  State,  yet  in  their  action 
on  it  here,  that  judgment  must  be  deemed  to  have  the  same 
effect  as  if  recovered  here,  and  hence  no  resistance  can  be 
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made  to  it  here,  by  injunction  or  defence,  which  could  not 
be  made  to  a  domestic  judgment  recovered  in  this  State. 

Were  this  proposition  correct  it  would  operate  very 
strongly  against  the  complainant's  prayer  in  this  bill. 

But  there  are  two  answers  to  it : 

Firstly.  In  New  York,  members  of  ccnporations  are  not, 
in  their  private  capacity,  liable  at  all  for  judgments  recovered 
against  the  corporation.  Nor  are  sureties  there  responsible 
for  judgments  against  their  principals,  without  a  separate 
action  against  them  and  an  opportunity  thus  enjoyed  by 
them  individually  to  defend  against  the  claim.  4  Hill,  622 ; 
6  Hill,  121. 

In  the  State  of  Maine,  also,  the  suit  to  charge  a  member 
individually  is  nominally  against  the  bank,  but  his  property 
is  attached  and  he  is  notified  and  defends  if  he  pleases. 

Even  in  Massachusetts,  the  members  individually  are 
considered  as  guarantees  or  sureties,  and  allowed  to  recover 
contribution  as  such.     10  Pick.,  123. 

Though,  in  the  first  instance,  they  are  bound  by  the 
judgment  here  against  the  corporation.  8  Pick.,  466 ;  14 
Pick.,  68 ;  3  Met.,  44. 

But  the  second  answer  is  more  decisive,  and  is,  that  a 
judgment  recovered  in  one  of  the  United  States  does  not 
have  the  same  effect  in  another  State  as  a  judgment  would 
recovered  in  the  latter,  but  as  one  recovered  in  the  former. 

Such  is  the  fair  construction  of  the  words  used  in  the 
act  of  Congress.  Hampton  v.  McConnelj  3  Wheat.,  236 ; 
3  Story's  Com.  on  Const.,  183. 

Such,  too,  is  the  plain  requirement  of  principles. 

If  all  the  force  is  given  to  a  judgment  in  another  State 
which  it  would  have  at  home,  no  cause  of  complaint  exists ; 
and,  to  give  it  more,  would  change  and  transcend  its  import 
as  well  as  essence.  If  it  is  not  conclusive  at  home  on  third 
persons,  why  should  it  be  elsewhere  ?    If  it  does  not  at 
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home  bind  private  property,  when  recovered  against  a  cor- 
poration, why  should  it  abroad  ? 

It  is  urged,  likewise,  against  this  injunction,  that  the 
party  asking  it  must  have  been  guilty  of  no  neglect  him- 
self, and  that  here  the  complainant  has  been  so  guilty. 
Protheroe  v.  Farman,  2  Swanston,  227. 

But  there  has  been  no  neglect  by  him  pointed  out,  unless 
it  be  to  defend  in  New  York. 

It  is  to  be  remembered,  however,  that  the  suit  there  was 
a  Statutory  one,  without  any  notice  to  the  company,  much 
less  its  members  here,  and  was  brought  merely  to  secure 
property  lying  within  the  limits  of  that  State. 

It  is  a  sort  of  proceeding  in  rem. 

The  appearance  there  was  procured  by  the  President 
residing  there  at  that  time,  and  choosing  to  answer  for  pur- 
poses  there,  and  not  by  a  vote  or  order  by  the  company 
here,  and  the  counsel  there  abandoned  the  cause,  because 
not  properly  paid  by  the  company  or  any  of  its  agents.  No 
evidence  is  offered  that  the  company  here  knew  of  the 
existence  of  that  suit,  much  less  its  members  or  directors 
here.     Story's  Confl.  of  Laws,  ^^  457,  461,  and  546,  549. 

So  far  then  as  regards  the  company  and  its  property  here, 
probably,  and,  a  fortiori,  its  members  here  individually,  it 
was  a  suit  there  without  notice,  a  judgment  without  sum- 
mons or  appearance,  and,  by  reason,  as  well  as  adjudged 
cases,  void.  See  cases  cited  in  Suffolk  Bank  v.  Merrillj 
Maine  Dis.,  May  Tm.,  1848;  Thurber  v.  Blackboume,  1 
New  H.  R.,  242 ;  16  John.,  121 ;  1  Camp.,  66;  2  Scott, N. 
R.,  138 ;  9  Dowl.  P.  C,  27 ;  9  Cranch,  144 ;  3  Wils.,  303 ; 
11  Adol.  &  El.,  179;  Buchanan  v.  Rucker^  9  East.,  192 ; 
1  Manning  &  Granger,  288. 

Now  it  is  certain  that  a  member,  individually,  would  not 
have  been  allowed  to  defend  there  against  an  action  thus 
situated,  it  being  a  local  proceeding  to  affect  the  corporate 
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property  sitaated  there,  and  not  to  affect  a  private  member 
living  in  another  State.     2  P^ige,  402. 

The  whole  ccmcern  was  in  hopeless  insolvency,  and 
from  the  long  lapse  of  time  since,  without  any  proceedings 
here,  probably  no  remedy  or  {Nrosecution  here  was  then  con- 
templated. Indeed,  there  was  such  a  practical  de  facto  disso- 
lution of  the  company  here,  that  any  remedy  or  relief  seemed 
hardly  feasible;  and  no  blame  surely  can  attach  to  a 
member  for  not  making  a  defence,  in  New  York,  against  a 
claim  of  which  he  had  no  notice,  and  by  the  judgment  on 
which  there  he  or  his  property  could  not  probably  be  bound 
here,  either  in  justice  or  law. 

The  Courts  in  New  York,  if  resorted  to,  could  not  have 
enjoined  against  using  their  judgments  in  the  Courts  of  the 
United  States,  in  Massachusetts,  any  more  than  the  Courts 
of  the  United  States  can  enjoin  against  proceedings  in 
State  Courts.     4  Cranch,  179  ;  7  Cranch,  271. 

It  is  said,  in  further  objection,  that  after  a  judgment  at 
law  has  been  recovered,  no  relief  will  be  given.  Low  v. 
Williamsy  6  Ves.,  798. 

But  that  means  a  judgment  at  law  against  the  party 
applying  for  an  injunction,  and  on  a  ground  for  which  a 
defence  was  open  in  the  suit  at  law  and  negligently  omitted. 
3  Danl.  Ch.  Prac.,  1840. 

Neither  of  these  facts  existed  here,  as  we  have  already 
seen. 

It  has  been  objected,  also,  that  before  issuing  this  injunc- 
tion, the  complainant  should  be  required  to  pay  into  Court 
the  amount  of  the  judgment  recovered  against  the  company. 
But  that  would  be  oppressive  when  that  judgment  is  not 
against  him  personally,  nor  against  the  corporation  of  which 
he  is  a  member,  so  as  to  bind  him  personally,  till  further 
proceedings  are  had  on  it  in  this  State  and  judgment  recov- 
ered here  upon  it. 


lao  MASSAOHDSETTS. 

In  this  condition  of  things,  the  utmost  which  seems  jnroper 
is,  to  require  a  bond  from  him  not  to  change  the  state  of  his 
private  property  while  these  proceedings  are  pending,  so  as 
to  render  it  less  exposed  to  be  levied  on  by  any  execution 
issuing  in  this  State  against  the  company. 

On  filing  such  a  bond,  I  think  a  temporary  injunction 
should  issue  ;  and  when  the  answer  is  filed  and  further  evi- 
dence adduced,  it  can  be  decided  on  new  motions,  whether 
this  injunction  ought  to  be  made  permanent  or  be  dissolved. 


William  W.  Woodworth  et  al,  in  EauiTr, 

vs. 
James  Edwards  et  al. 


The  omission  to  make  oath  to  a  bill  in  chancery,  praying  for  an  injunction,  is  not 
here  a  cause  of  demurrer,  after  a  hearing  and  order  to  file  oTidence.  But  it 
shoiild  be  objected  to  by  motion  when  the  respondents  appear,  and  the  oath  wiU 
then  be  directed,  unless  good  cause  is  shown  to  the  contrary.  There  is  no  rule 
of  the  Court,  requiring  an  oath  here  to  be  filed  with  the  bill. 

After  a  special  demurrer  to  a  bill,  the  allegations  of  fact  must,  on  the  hearing  of 
the  demurrer,  be  considered  as  true.  When  a  special  statute  extends  a  patent 
for  scTcn  years,  the  original  patent  must  be  treated  as  in  law  for  seven  yeara 
longer.  So  must  a  patent  be,  which  is  extended  seven  years  by  the  Board  of 
the  Patent  office.  An  original  patent,  extended  in  both  of  these  ways,  must  be 
considered  as  a  patent  for  twenty-eight  years. 

The  specification  for  both  extensions  is  the  original  specification.  If  all  are  snr/- 
rendered  and  an  amended  one  issued,  the  new  letters  should  be  for  twenty-eight 
years.  If  the  old  specification  had  been  adjudged  good,  but  was  still  questioned 
and  litigated,  and  appears  to  be  in  some  degree  inoperatiye  from  certain  defects, 
supposed  to  have  happened  by  mistake,  the  Commissioner,  on  its  surrender, 
may  issue  new  letters'  for  twenty-eight  years,  ^th  an  amended  specification, 
and  if  he  does,  they  will  be  presumed— till  the  contrary  is  shown — to  be  for  the 
same  invention,  and  for  a  defect  rendering  the  old  letters,  in  some  degree,  in- 
operative, and  which  happened  from  inadvertence  or  mistake. 

When  a  demurrer  for  these  causes  is  overruled,  the  respondents  may  have  leave 
to  answer  further  by  the  payment  of  costs,  and  they  may  further  contest  a  tem- 
porary injunction,  though  after  an  order  to  file  testimony  in  it  none  was  filed, 
but  merely  a  demurrer. 
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Woodworth  tt «/.  o.  Sdwardt  el  at. 

Bat  after  raeh  neglaet  of  the  order  and  the  OTexmling  of  the  demurrer  as  bad, 
the  case  will  not  be  opened  for  further  hearing  as  to  the  temporary  iig unction, 
Imt  be  treated  as  If  the  facts  were  confessed,  unless  an  affidavit  is  filed  that  the 
oowae  pursued  was  not  for  delay,  and  indemnity  is  also  filed  against  any  dam- 
age caused  by  the  delay  and  the  use  of  the  machine  against  which  an  ii\j  unction 
is  desired.  , 

Where  one  respondent  run  a  planing  machine  and  two  others  owned  it,  the 
ii^anetion  was  issued  as  proper  against  the  three. 

After  the  supposed  inventor  of  a  machine,  in  a  contest  with  these  plaintifis  in  an- 
other cirvuit,  had  been  enjoined  not  to  use  that  machine,  because  an  infringement 
on  the  plaintiffs',  those  purchasing  it  of  the  supposed  inventor,  so  ei^joined, 
cannot  be  allowed  to  use  it  while  that  injunction  remains  in  full  force  and  the 
grounds  of  that  decision  are  in  no  way  overturned. 

Bat  where  the  respondents  deny  the  validity  of  the  patent  of  the  plaintiffs,  the 
Court  will  dissolve  the  injunction  at  the  next  term,  if  the  suit  at  law  is  not  by 
that  time  brought  against  them  to  try  that  validity. 

The  terms  imposed  on  the  suit  are,  that  the  trial  be  confined  to  the  objections  set 
up  by  the  respondents  in  their  answer  and  affidavit  against  the  validity  of  the 
patent,  and  that  the  action  may  be  in  the  name  of  any  one  claiming  an  interest 
in  this  District,  which  is  supposed  to  have  been  violated  by  the  respondents. 

This  was  a  bill  in  chancery,  praying  for  an  injunction 
against  the  respondents  for  using  a  planing  machine,  the 
patent  for  which  was  alleged  to  be  vested  in  the  plaintififs. 

The  allegations  were  as  usual  in  this  class  of  cases, 
several  of  which,  in  this  circuit,  have  been  before  tried  and 
reported,  stating,  among  other  things,  the  original  invention 
to  have  been  made  and  patented  in  December,  1828,  by 
William  Wood  worth,  since  deceased — ^his  rights  to  have 
become  vested  in  the  plaintiffs — an  extension  to  have  been 
granted  of  the  original  patent  for  seven  years,  by  the  Board 
of  Commissioners,  in  1842 — another,  for  a  like  term,  by 
Congress,  in  a  special  law  in  February,  1845 — and  a  surrender 
of  them  all  made  afterwards,  on  account  of  mistake  in  the 
specification — and  new  letters  of  patent  issued  for  the  whole 
twenty-eight  years,  on  the  8th  day  of  July,  1845. 

The  bill  was  filed  16lh  July,  1847,  and  a  subpoena  and 
notice  given  that  day. 

On  the  23d  July,  1847,  a  hearing  was  had  before  Judge 
Sprague,  on  a  motion  for  a  preliminary  temporary  injuuc- 
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tion,  and,  e^ter  listening  to  both  parties,  an  order  was  made 
hy  him  that  the  plaintiffs,  within  twenty  days,  file  their 
eFidence  in  support  of  it,  and  the  respondents  file  theirs 
within  ten  days.  Before  this  last  period  expired,  viz.  2d 
August,  1847 — the  last  day  to  file  evidence  by  the  respond- 
ents— ^instead  of  complying  with  the  order,  they  filed  a 
special  demurrer  to  the  whole  bill;  setting  out  the  following 
causes: 

1st.  That  no  oath  or  testimony  to  the  truth  of  the  bill 
had  been  put  on  file  with  it. 

2d.  That  the  letters  patent,  now  relied  on,  of  July,  1845, 
should  have  been  issued  for  twenty-one  years  instead  of 
twenty-eight  years,  and  consequently  were  void. 

The  case,  on  this  motion,  came  on  for  a  hearing  Septem- 
ber 18th,  1847,  at  an  adjourned  session  of  the  May  Term, 
and  was  argued  by 

B.  R.  Curtis,  for  the  complainants,  and  /.  T.  TcLsker, 
for  the  respondents. 

WooDisuRT,  J.  We  have  requested  the  demurrer  in  this 
case  to  be  argued  first,  as  a  demurrer  may  affect  both  a  tem- 
porary and  permanent  injunction. 

In  the  natural  order  of  things,  such  an  objection,  by 
demurrer,  which  may  turn  out  to  be  one  of  form  merely, 
ought  to  be  considered  before  the  merits  of  the  application. 

In  a  prayer  for  an  injunction  and  a  demurrer  filed,  it  has 
been  adjudged  that  the  demurrer  should  be  first  heard  and 
disposed  of.     6  Madd.,  299 ;  1  Smith  Ch.,  214. 

The  first  ground  assigned  for  this  demurrer,  is  the  want 
of  an  oath  to  the  bill,  or  any  evidence  in  its  support.  But 
this  is  a  ground  more  properly  to  be  taken  at  a  hearing  on 
the  merits  against  proceeding  further,  till  such  oath  or  such 
evidence  is  put  in.  It  is  a  matter  in  pais  and  affecting  the 
trial  of  the  facts  rather  than  a  defect  in  the  bill  itself. 
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Of  eoQTse,  at  the  trial,  or  heariDg,  whether  a  case  is  made 
out,  or  not,  if  the  facts  which  the  bill  alleges  are  denied 
hy  the  respondents,  the  plaintiffs  most  furnish  evidence  of 
them  before  succeeding.  Generally  they  must  do  it  by  their 
oath  to  the  truth  of  the  bill,  and  always  by  other  testimony, 
primi  fateie  satisfactory,  before  the  respondents  are  obliged, 
to  rebut  it  by  evidence  on  their  pert. 

But,  sometimes  this  need  not  be  done  by  the  complainant^ 
where  the  respondents  do  not  appear  and  are  defaulted  ;  0X9. 
after  an  appearance  and  order,  do  not  comply  with  it,,  ami 
the  allegations  in  the  bill  are  taken  pro  confesso  ;  or,  if  after 
sQch  an  appearance  the  respondent  virtually  admito  the 
truth  of  the  facts,  by  demurring  merely  on  account  of  the 
want  of  law  in  the  bill. 

The  only  precedent  cited  of  a  different  character  is  that 
of  Lansing  v.  Pine,  4  Paige  Ch.  R.,  639. 

But  that  decision  seems  to  be  founded  on  the  special  rules 
of  the  New  York  Court  of  Chancery  and  its  peculiar  prac- 
tice, requiring  an  oath  to  the  truth  of  some  bills  to  be  filed 
with  them,  such  as  in  that  case,  for  discovery  and  other 
matters  as  to  the  contents  of  a  writing,  without  any  evi- 
dence accompanying  the  bill  as  to  its  loss.  See  the  rule 
stated  in  1  Barbour  Ch.  Pr.,  44. 

Here  no  such  rule  exists  as  to  bills  of  injunction  or  any 
others. 

The  practice  here  is  usually  for  the  complainant  to  make 
oath  to  his  bill  when  it  is  signed,  but  this  is  not  imperative 
nor  uniform. 

It  is  not  then  done,  if  he  is  absent  or  indisposed,  though 
it  should  be  done  probably  before  the  hearing,  unless  it  be 
a  bill  by  a  corporation,  or  unless  an  answer  under  oath  is  not 
asked,  or  unless  an  oath  to  the  bill  is  waived,  or  its  absence 
is  not  objected  to  by  the  respondents  when  first  heard. 
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And  if  the  principal  is  not  in  a  ailuatioo  to  awmut  to  it, 
the  oath  may  be  made  by  an  agent.     1  Barbour  Ch«  Pr.,  4L 

When  this  caee  was  before  my  associate  at  a  former  hear* 
ing,  and  when  the  order  was  made  as  to  filing  other  evid^ice, 
no  exception  was  taken  to  the  absence  of  an  oath  to  the 
bill,  and  we  both  concur  in  the  opinion  that  afterwards,  if 
at  all,  a  demurrer  is  not  good  for  that  cause  in  this  Court. 

The  only  remaining  ground  for  a  demurrer  assigned  in 
it,  is,  that  the  last  letters  patent,  set  out  in  the  bill  as  for 
.twenty-eight  years,  should  have  been  issued  for  only  twenty- 
one. 

Thus,  after  reciting  the  surrender  and  issue  of  new 
letters  for  twenty-eight  years,  the  demurrer  says :  ^*  whereas 
the  defendants  are  advised  that  by  law  the  said  last  menr 
Honed  letters  patent  should  have  been  granted  fir  the  term 
of  twenty-one  years  from  the  said  27/A  day  of  December^ 
1838,"  &c. 

This  would  seem  to  have  been  stated  under  an  impression 
that  the  bill  contained  no  averment  of  a  second  extension 
of  the  original  patent  for  a  second  seven  years ;  and  hence 
that  from  the  bill  on  its  face,  the  renewal,  in  order  to  cover 
all  the  terms  alleged  in  the  bill,  should  have  been  for  only 
twenty-one  years  instead  of  twenty-eight. 

But,  on  examination,  the  second  renewal  for  seven  years 
appears  to  have  been  alleged  in  the  bill,  saying  it  was 
made  by  Congress  by  a  special  act  in  February,  1845. 

To  be  sure  it  is  not  inserted  immediately  following  the 
averment  of  the  other  renewal,  and  hence  may  have  been 
overlooked  by  the  respondents ;  but  it  is  there. 

The  bill  then,  on  its  face,  contains  allegations  of  an  old 
patent  of  fourteen  years  and  two  renewals  of  seven  years 
each;  and  hence  the  last  letters,  to  cover  them  all,  are 
properly  for  twenty-eight  years  instead  of  twenty-one. 
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Bot  in  aigument  another  position  is  taken,  viz :  that  the 
lenewal  could  not  by  law  be  made  to  cover  the  last  exten- 
sion of  seven  years  by  Congress,  as  that  extension  had  not 
been  eridenoed  by  any  letters  patent  which  might  be  sur* 
rendered. 

Bat  on  turning  to  the  eighteenth  section  of  the  act  of 
Congress  of  July  4th,  1836,  concerning  patents,  it  will  be 
found  that  when  the  Board  made  the  first  extension  of  seven 
years,  and  it  was  certified  on  the  original  letters  of  fourteen 
years,  it  came  within  the  enactment  which  existed  in 
express  terms,  that  ^*  thereupon  the  said  patent  shall  have 
the  same  effect  in  law  as  though  it  had  been  originally 
imied  for  twenty-one  years."      5  Statutes  at  Large,  12& 

And  when  the  second  extension  was  granted  by  Congress 
for  seven  years  more,  making,  in  all,  twenty-eight,  from 
December,  1828,  the  act,  proprio  wgore,  merely  extended 
the  patent  seven  years  longer  than  before.  The  original 
patent,  in  this  way,  had  in  law  become  one  for  twenty-eight 
years. 

The  act  imposed,  next,  an  obligation  on  the  Commissioner 
to  give  a  certificate  as  to  the  last  extension,  if  desired  by 
the  Administrator  of  the  Patentee,  but  not  without. 

Next,  the  original  patent  had  not  only  thus  in  law,  dejure^ 
as  well  as  in  c<mimon  parlance,  become  one  for  twenty- 
eight  years  from  December,  1828,  instead  of  the  original 
fourteen,  or  that  and  the  next  seven,  but  it  had  become  a 
patent  for  twenty-eight  years  under  one  and  the  same  origi* 
nal  specification. 

There  was  no  other  in  existence. 

But  the  Administrator  became  satisfied  from  repeated 
trials,  and  numerous  exceptions  taken  to  his  specification,. 
tfaat  it  waa  in  some  respects  defective  ;  that  this  cast  a  shade- 
over  its  validity,  and  rendered  it  less  operative  and  success* 
ful  and  profitable  than  it  would  be  if  the  defect  was  removed^ 

!!• 
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and,  believing  that  this  defect  had  ariaen  from  inadvertence 
or  mistake  when  the  original  specification  was  filed,  he 
applied,  as  the  4aw  permit?  in  such  case,  for  leave  to  sur- 
render his  patent,  as  it  then  stood,  and  to  receive  instead  of 
it  one  with  an  amended  specification. 

It  is  difficult  to  conceive,  then,  why,  when  this  patent 
was  afterwards  surrendered  under  the  thirteenth  section  of 
the  Patent  Law,  and  new  letters  were  obtained  with  an 
amended  specification,  it  should  not  be  for  the  whole  twenty- 
eight  years,  and  should  not  be  as  valid  for  the  whole  twenty- 
eight  as  it  would  be  for  twenty-one  years. 

The  demurrer  seems  to  admit  the  renewal  to  be  valid  for 
the  term  of  twenty-one  years,  but  not  for  the  twenty-eight 
years.  But  it  being  as  valid  for  the  latter  as  the  former, 
the  demurrer,  with  such  an  admission,  cannot  probably  be 
sustained  on  this  account. 

There  is  another  difficulty  in  sustaining  this  demurrer, 
on  the  ground  now  taken  by  counsel — that  the  old  specifica- 
tion has  been,  by  some  Courts,  pronounced  valid  and  not 
defective  or  insufficient,  and  therefore  that  it  must  be  con- 
sidered to  have  been  valid.  But  it  is  questionable  whether 
the  defendants  can  now  be  permitted  to  argue  that  the 
patent  was  good  in  form  at  first,  after  the  allegations  in  the 
bill  of  its  defective  character,  and  which  the  demurrer  vir^ 
tually  admits.  '<  On  the  hearing  of  a  demurrer  the  Courts 
are  bound  by  the  plaintiffs'  allegations  of  facts,"  d&c« 
Cuthbert  v.  Creasy,  6  Madd.,  189;  1  Smith  Ch.,211 ;  BalU 
V.  StruUt,  1  Hare,  148. 

But  supposing  these  objections  to  go  rather  to  what  must 
be  considered  matters  of  law  than  fact  alleged,  how  does 
the  case  in  this  respect,  stand  ? 

The  reasoning  being  that  the  renewal  is  not  valid  for 
even  twenty-one  years,  on  the  ground  that  the  first  letters 
pate;it  and  first  specification  had  been  upheld  as  good  by 
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judicial  deoisions,  the  respcmdentoi  therefore,  are  right  ia 
contending  that  thoee  letters  and  specification  could  not  be 
considered  "  inoperative  or  invaUd^^^  in  the  language  of  the 
thirteenth  aectioui  so  as  to  justify  the  Commissioners  in 
issuing  new  letters  with  an  amended  specification.  6  Stat* 
utes  at  Large,  122. 

But  it  would  be  a  sufficient  answer  to  this  position,  were 
it  proper  to  be  taken  under  the  form  of  this  demurrer,  and 
after  admitting  the  renewal  to  be  good  for  twenty-one 
years,  that  the  Supreme  Court  has,  in  the  cases  under  this 
renewed  patent  for  twenty-eight  years,  in  4  Howard  IL, 
646,  proceeded  on  the  ground  that  these  identical  renewed 
letters  were  valid.  And  though  I  have  no  recollection  that 
this  question  in  relation  to  these  was  discussed  in  those 
cases,  yet  the  letters  must  necessarily  have  been  considered 
good  in  order  to  authorize  the  judgments  in  their  favor, 
which  were  then  and  there  rendered  on  them.  Wood^ 
wxrth  V.  Stone  et  al.  and  Same  v.  HaU^  1  Woodb.  &  Min., 
248,  389. 

And  though  this  would  not  preclude  the  Supreme  Court 
from  hearing  their  validity  debated  in  another  case  upon  this 
objection,  yet  it  would  be  hardly  decorous  f<^  a  Circuit 
Court  to  decide  differently  on  their  validity,  till  the  Supreme 
Court  had  reconsidered  and  changed  what  is  involved  in  its 
former  decisions.  Towne  v.  SnUtk^  1  Woodb.  &,  Min.,  llff. 
Nor  would  these  be  of  much  use  to  the  respondents, 
if  this  Court,  or  the  Supreme  Court,  should  make  a  differ- 
ent decision.  Because,  if  the  renewal  was  not  valid  at  all, 
neither  could  the  surrender  be  valid,  which  led  to  it,  assum- 
ing the  ground  of  the  respondents,  that  the  old  patent  sur- 
rendered was,  and  had  been  pronounced  by  the  judiciary  to 
be  good. 

The  old  letters,  and  the  extension  under  them,  would  be 
considered  in  full  force,  and  goods  also,  if  the  surrender 
was  by  mistake,  supposing  new  letters  could  be  validly 
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given  instead  of  them,  when  they  could  not  be,  aroiding 
thus  both  the  nev  letters  and  the  surrender.  All  violators 
of  the  patent  could  be  prosecuted  under  the  old  and  valid 
patent,  in  the  old  form  and  with  the  old  specification,  as  well 
as  under  the  new  letters  and  new  speeification. 

If  these  were  vacated,  bills  and  writs  could  be  amended 
and  would  declare  on  the  old  instead  of  the  new  letters,  and 
this  done  with  little  or  no  t^rms,  under  such  circumstances, 
not  altering  the  merits  but  affecting  merely  forms.  This 
was  intimated  in  Woodwerih  v.  SUme,  and  Same  v.  Hall^ 
1  Woodb,  &  Min.,  248,  389. 

But  the  present  respondents  have  not  been  satisfied  on 
snggestions  like  these  to  abandon  this  objection,  or  to  re- 
frain from  asking  a  decision  by  this  Court  on  the  force  of  it. 

Hence,  to  oUige  them,  I  would  state  frankly,  that  my 
impressione  are  strongly  in  favor  of  the  validity  of  the  new 
letters,  independent  of  what  has  been  done  on  thom  in  the 
Supreme  Court.  I  think,  by  law,  the  original  patent  had 
become  one  for  twenty-eight  years  instead  of  foitrteen  or 
twenty-one.  I  think  the  old  specification  applied  to  the 
patent  for  the  whole  term  of  twenty-^ight  years  ;  that  the 
surrender  was  of  all  for  the  twenty-eight  years;  the  re- 
newal for  all ;  and  that  the  right  to  renew  by  the  Commis- 
sioner probably  existed,  although  some  Courts  had  decided 
in  fBLYOT  of  the  old  patent. 

Because  their  decision,  if  right,  might  still  rest  in  some 
doubt,  might  not  be  aoquiesced  in  generally,  and,  without 
amendments  in  the  specification,  might  be  constantly  open 
to  new  and  prolonged  litigation,  so  as  to  render  the  patent 
valueless,  and,  in  many  respects,  "  inoperative.'' 

If  the  decision  was  wrong — as  judicial  opinions  by  State 
Courts  and  Circuit  Courts,  and  even  by  Supreme  Courts, 
sometimes  are  wrong-purely  these  amendments  would  be 
prudent  and  proper,  in  order  to  save  the  patent  from  becom- 
ingi  exe  long,  entirely  both  <<  inopemtive  "  and  ^  invalid.'' 
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The  Act  of  Congress  makes  the  ComiDissiotier  the  judge 
ill  rekuion  to  the  allowance  of  an  amendment,  on  the 
ground  that  the  patent  is  inoperative  or  invaUd  so  as  to 
justify  it,  and  that  the  error,  to  be  corrected  in  the  specifica- 
tion, has  happened  from  '<  inadvertency,  accident  or  mistake." 

If  he  permits  an  amendment,  after  a  hearing  on  these 
matters,  it  is  at  least  primd  facie  proof  that  the  state  ci 
things  in  these  respects  warranted  it,  as  well  as  that  the 
amended  specification  relates  to  ttie  same  patent.  For  he 
is  not  by  law  allowed  to  permit  any  other  than  the  old  pa- 
tent to  be  described  in  the  amendment,  and  he  must  be  pre- 
sumed to  have  done  his  duty  in  all  these  particulars,  till  the 
contrary  is  shown.     AUeti  v.  Bluntj  2  Woodb.  &  Min.,  121. 

Nor  is  this  a  great  or  dangerous  power  to  be  entrusted  to 
that  officer ;  but  a  salutary,  remedial  authority,  necessary 
often  to  insure  justice  to  useful  inventors,  and  protect  the 
sacred  rights  of  genius  and  property.  But  whenever  there 
is  any  just  ground  to  suppose  this  power  has  been  fraudu- 
lently  or  corruptly  abused,  the  door  is  open  to  prove  it,  and 
visit  its  consequences  on  the  guilty,  not  only  by  avoiding 
the  renewal,  but  by  inflicting  condign  punishment  for  the 
guilt. 

Viewing  this  objection  as  imputing  neglect  or  error  to  a 
public  officer,  rather  than  the  plaintiffs,  it  is  to  be  considered, 
also,  with  favorable  inclinations  not  to  let  individuals  suf- 
fer, except  in  clear  cases  of  wrong,  by  the  neglect  of  such 
officers — ^persons  other  than  the  inventors,  or  those  in  their 
private  employ — ^persons  in  c^cial  station,  and  to  whom 
Ibey  are,  by  the  laws  of  the  Constitution,  and  not  always 
by  their  own  choice,  compelled  to  confide  portions  of  their 
business.     Weoduwth  v.  Slone^  1  Woodb.  &  Min.,  389. 

Much  less  should  they  suffer  by  others,  when  their  error 
is  one  more  of  form  than  substance  to  third  persons,  and 
if  to  a  certainty  not  sustainable  in  law,  this  change  would 
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work  no  injustiee  to  others,  and  would  leave  the  plain* 
tiff  still  entitled  to  redress  in  an  amended  form  of  the  bill, 
reljring  on  the  old  letters. 

Deciding  against  this  demurrer,  the  next  inquiry  is, 
whether  this  decision  must  operate  as  final  in  faror  of  the 
application  for  a  {Mreliminary  and  temporary  injunction. 
Because  the  order  of  the  Court,  in  July  last,  to  file  testimony 
by  the  respondents,  in  ten  days,  has  not  been  complied  with, 
and  no  excuse  is  offered  for  this  omission  except  a  demurrer 
put  in  on  the  last  day  of  the  time  granted,  and  which  has 
led  to  several  weeks'  further  delay,  and  been  overruled. 

Under  the  twenty-fourth  rule  of  this  Court,  where  a  de- 
murrer is  to  a  bill  as  here,  and  it  is  overruled,  the  party 
making  it  can  still— on  paying  costs — have  a  trial  on  the 
merits  or  principal  matter  in  dispute — which  is  here  a  per- 
manent injunction. 

In  England,  without  a  specific  rule  : — "  If  the  demurrer 
is  overruled,  the  defendant  pays  to  the  plaintiff  the  taxed 
cost  occasioned  thereby,  unless  the  Court  make  other  order 
to  the  contrary."     1  Smith,  Ch.,  213. 

The  respondents,  then,  may  still  have  a  hearing  as  to  a 
permanent  injunction,  and  I  am  willing  to  allow  a  hearing 
on  that,  after  the  proper  pleadings  and  proofs  are  put  in,  and 
the  costs  paid. 

But  how  stands  the  right  to  proceed  further  in  the  pre- 
liminary hearing  and  motion  for  the  temporary  injunction, 
after  having  once  appeared  and  an  order  made,  which  has 
been  neglected,  and  a  demurrer  put  in,  which  has  created 
much  delay,  and  finally  has  been  overruled  ?  My  impres- 
sion is  that  the  former  order  should  not  be  renewed  and 
extended  after  all  this,  unless  the  party,  by  affidavits,  will 
satisfy  the  Court  that  the  order  was  not  omitted  to  be  com- 
plied with  for  purposes  of  delay,  and  will  put  security  on 
file  for  any  damage  done  by  running  the  machine  in  dis- 
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pute,  during  the  delay  to  comply  with  the  order.  If  Ihui 
is  done  in  a  reasonable  time — say  forty-^ight  hours — I 
would  extend  the  order  longer ;  but  if  not  done,  issue  the 
temporary  injunction  on  account  of  the  neglect  to  comply 
with  the  first  order,  and  the  virtual  confession  of  a  violation 
of  the  plaintiffs'  patent  by  the  demurrer,  if  the  present  let- 
ters are  valid — as  we  are  inclined  to  hold  them  to  be. 

In  either  case — ^though  the  respondents  by  their  course 
seem  to  admit  the  truth  of  the  facts  alleged  in  the  bill — the 
plaintiffs,  if  they  can  conscientiously,  had  better  file  their 
oaths  to  the  truth  of  the  bill ;  and  file  any  collateral  evidence 
which  has  been  taken  on  their  part  under  the  order. 

The  respondents  then  moved  for  leave  to  answer  to  the 
bill,  which  prayed  for  a  permanent  injunction,  and  were 
allowed  to  do  it  on  payment  of  costs.  They  moved  next 
for  leave  to  contest  the  temporary  injunction  further,  and 
be  excused  from  the  non-fulfillment  of  the  first  order,  and 
were  allowed  to  do  it  on  filing  an  affidavit  that  their  course 
had  not  been  adopted  for  the  purpose  of  delay*,  and  on  giv- 
ing indemnity  for  any  damages  by  running  the  machine 
since  the  non-compliance  with  the  order. 

This  case  came  on  at  an  ensuing  day  in  the  term, 
for  a  further  hearing  as  to  a  temporary  injunction.  The 
respondents,  in  the  meantime,  had  filed  an  affidavit  that  the 
demurrer  was  not  for  delay,  and  had  filed  a  bond  that  any 
damages  during  it  would  be  indemnified  against.  The 
jdaintiffs  bad  also  filed  an  affidavit  as  to  the  truth  of  the 
matter  in  the  bill. 

Some  evidence  was  submitted  on  both  sides  ;  and  among 
that  on  the  part  of  the  respondents  were  some  answers 
which  had  been  prepared  to  the  bill,  as  for  a  permanent  in- 
junction, and  which  had  been  sworn  to,  and  were  here 
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offered  as  affidavits  of  the  parties,  in  respect  to  their  con- 
tents. 

The  substance  of  the  exceptions  taken  in  them  to  the 
validity  of  the  patent  set  up  by  the  plaintiffs,  was,  that  it 
was  not  original  with  Woodworth,  several  persons  being 
named  who  had  discovered  and  used  it  before,  and  that  the 
renewals  of  it  afterwards  were  obtained  by  misrepresenta* 
tions  and  fraud ;  and  that  it  was  improperly  surrendered, 
and  improperly  re-issued,  with  a  new  or  amended  specifi* 
cation. 

It  was  admitted  that  the  machine  used  by  Smith,  one  of 
the  respondents,  was  owned  by  the  Edwards's,  and  was  the 
same  which  Rogers  was,  the  last  spring,  enjoined  from  run- 
ning. 

There  was  no  evidence  or  admission  which  charged  Ban- 
croft, one  of  the  respondents,  and  the  motion  as  against 
him  was  dismissed. 

The  evidence  offered  did  not  change  the  case  on  either 
side,  from  what  has  been  reported  in  Woodworth  et  al.  v. 
Rogers^  post,  p.  135. 

Several  propositions  were  made  for  disposing  of  the  mo- 
tion by  amicable  arrangement,  which  were  not  acceded  to, 
and  need  not  therefore  be  repeated.  An  application  was 
also  made  by  the  respondents  to  have  the  injunction,  if 
imposed,  continue  no  longer  than  the  next  term ;  and  that 
the  plaintiffs,  in  the  meantime,  should  institute  an  action  at 
law  to  try  the  validity  of  the  patent  denied  by  the  respond- 
ents. 

The  plaintiffs  also  moved  to  have  the  respondents  make 
certain  admissions  as  to  evidence  and  points  in  respect 
to  the  suit  at  law,  if  ordered,  and  file  security  for  the 
damages  and  costs  which  might  be  recovered. 

The  Court,  after  hearing  the  same  counsel,  at  another 
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day  in  the  term,  expressed  by  Justice  Woodbury,  its  opin- 
ion in  favor  of  the  temporary  injunction  against  the  two 
Edwards's  and  Smith.  The  Court  observed,  that  one  runs 
the  machine  and  the  other  two  own  it,  and  all  hold  under 
Brown,  the  supposed  patentee.  But  in  a  bill  against  him, 
by  Woodworth's  assignees  in  Vermont,.in  the  Circuit  Court, 
after  a  full  hearing,  Brown  has  been  enjoined  against  the 
farther  use  of  this  very  machine. 

It  would  be  sporting  with  the  faith  and  confidence  due 
to  judicial  proceedings  in  our  own  tribunals,  to  permit  that 
machine  to  be  used  by  any  person  claiming  from  Brown, 
while  that  injunction  against  him  remains  in  full  force,  and 
the  grounds  of  it  in  no  way  overturned. 

At  the  same  time,  as  stated  in  the  similar  case  between 
these  complainants  and  Rogers  at  the  last  session  here,  these 
defendants  are  not  prevented,  and  should  not  be,  from  trying 
their  legal  rights  in  their  own  appropriate  cases.  And  though 
the  plaintiffs,  by  former  repeated  recoveries  on  this  patent,  by 
extensive  sales  and  long  possession  of  it,  and  especially  by 
succeeding  in  obtaining  an  injunction  against  Brown  from 
using  this  very  machine — are  entitled  to  a  temporary  in- 
janction  against  these  respondents,  yet  it  should,  in  the 
first  instance,  be  only  till  the  validity  of  the  plaintiffs'  title 
— ^which  they  deny — can  be  tried  with  them  at  law. 

As  the  counsel  for  the  respondents,  who  is  also  the  coun- 
sel for  Rogers,  prefers  that  the  trial  be  had  in  this  case  in- 
stead of  that, — ^let  that  one  stand  continued  to  abide  the 
event  of  this,  if  not  in  the  meantime  otherwise  arranged. 
And  let  a  suit  at  law  be  brought,  before  the  next  term, 
against  the  two  Edwards's  and  Smith  for  their  infringe- 
ment ;  and  if  not  done,  the  injunction  now  ordered  against 
them  must  be  then  dissolved. 

In  respect  to  the  terms  and  conditions  attached  to  this 
suit,  the  most  natural  and  appropriate  one,  that  the  trial 
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shall  be  of  the  validity  of  the  patent  in  the  present  bill,  un- 
der the  objections  set  out  against  in  the  before-mentioned 
answers,  used  here  as  affidavits  by  the  respondents.  Let 
this  be  one  condition  ;  and  another,  that  the  suit  may  be  in 
the  name  of  any  assignor  or  assignee,  claiming  an  interest 
in  this  District  which  the  respondents  are  alleged  to  have 
infringed. 

Various  other  conditions  and  restrictions  are  asked  ;  and 
it  is  not  unusual  for  Courts  to  impose  many  others  required 
by  the  nature  of  the  case.  See  2  Smith,  Ch.  Pr.,  90 ;  2 
Yes.,  518  ;  1  Yes.,  293 ;  2  Hare,  13  and  14 

But  some  of  those  asked  here,  as  to  taking  a  model,  and 
as  to  confessions  of  the  use  of  the  machine,  &c.,  are  easily 
accomplished  or  obviated,  as  the  case  now  stands ;  and  too 
minute  interference  in  these  matters,  by  the  Court,  is  to  be 
avoided  if  possible. 

Nor  do  I  think  it  a  case  for  requiring  collateral  security 
to  cover  damages  and  cost,  after  the  oath  of  one  of  the  res- 
pondents to  his  property  being  worth  several  thousand  dol- 
lars. 

It  is  te  be  hoped,  on  account  of  public  considerationSi 
that  some  amicable  adjustment  may,  in  the  meantime,  with- 
out further  litigation,  be  effected  of  the  controversies  in 
respect  to  the  validity  of  this  patent  in  this  District — con- 
troversies, which,  after  numerous  decisions,  still  seem  to 
multiply  and  require  great  attention  to  them  at  each  term 
of  this  Court,  to  the  delay  and  injury  of  other  business. 

We  do  not  profess  to  know,  or  state,  which  of  the  parties 
arc  most  blamable  for  this  : — ^but  to  enjoin  both  to  a  sincere 
spirit  of  compromise,  forbearance,  and  peace. 

The  rights  of  inventive  genius,  and  the  valuable  prop- 
erty produced  by  it,  all  persons  in  the  exercise  of  this 
spirit  will  be  willing  to  vindicate  and  uphold,  without 
colorable  evasions  or  wanton  piracies ;  but  those  rights,  on 
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the  other  hand,  should  be  maintained  in  a  manner  not  harsh 
towards  other  inventors,  nor  unaccommodating  to  the  grow- 
ing wants  of  the  community. 


William  W.  Woodworth  et  al.f 

vs. 
Lawrence  Rogers  et  aL 


A  party  who  liM  been  enjoined  against  the  use  of  a  patent,  is  guiltj  of  m  con- 
tempt if  he  afterwards  nse  another  patent  similar  in  principle,  when  the  anthttr 
of  tiieUst  had  previomalj  been  ei^oined  by  the  owner  of  the  ftrat  patent. 

He  can  purge  himself  of  such  contempt  only  by  satisfying  the  Court  that  he  was 
not  aware  that  the  last  patent  had  been  ei\joined« 

II  one  makes  an  improTeaent  in  a  prior  patent,  obtained  by  another,  it  gi^es  him 
no  right  to  use  what  had  before  been  patented,  without  license,  while  the  term 
•f  the  prior  patent  continues. 

Where  a  special  injonetion  against  the  nse  of  a  patented  maohlne  has  been  im- 
poaed  when  a  bill  is  filed,  motions  to  dissoWe  it  will  not  be  heard  on  the  same 
eridence,  or  new  evidence  improperly  neglected  to  be  offered  before ;  but  will  be 
on  new  and  material  testimony. 

When  an  answer  is  filed  to  the  bill  denying  the  falidity  of  the  patent,  and  evi- 
dence supporting  the  answer,  fiimdfade,  is  offered,  the  ii^unction  will  be 
dissolved,  unless  the  other  side  file  counter-evidence  sustaining  the  validity  of 
the  patent.    What  geneially  is  proper  evidence  on  that  point,  considered. 

It  is  the  duty  of  the  Court  to  weigh  the  evidence,  and  if  the  balance  seems  in  favor 
of  the  plaintiff,  to  continue  the  injunction  till  a  trial  of  the  right  can  be- 
had  at  law,  by  an  issne  oat  ef  the  ehaaceory  side  of  the  Court,  or  by  an  action 
at  law.  If  the  parties  cannot  ^gree  on  an  issue,  the  Court  will  direct  an  action 
at  law  to  be  brought  speedily,  to  settle  the  conflicting  title ;  and  il  not  done, 
wiU  dissolve  the  injunction. 

The  remedy  by  injunction,  used  in  this  way,  doee  not  impair  any  right  to  a  trial 
by  Jury,  as  secured  by  the  constitution,  but  merely  aids  the  party  appearing  to 
have  the  legal  title,  till  such  a  trial,  if  desired,  can  be  had. 

This  was  a  bill   in  equity,   filed    September  8th,   1846. 

It  avenred,  that  the  plaintiffs  possessed  the  title  to  the 

patent  rights  of  William  Woodworth,  Senior,  to  the  planing 
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machine  alleged  to  have  been  invented  by  him.  That  the 
defendants  were  using  one  of  said  machines,  or  one  sub- 
stantially like  them.  That  the  plaintiffs  had  before  recov- 
ered a  verdict  and  judgment  against  one  J.  Gould,  for  the 
use  of  a  like  machine ;  and  had  requested  the  defendants  to 
desist  from  infringing  on  the  rights  of  the  plaintiffs  therein, 
but  they  refused  to  comply.  The  bill  prayed  for  a  discov- 
ery how  long  the  defendants  had  used  the  machine,  and  after 
asking  replies  to  several  interrogatories,  requested  that  the 
defendants  be  made  to  account  for  the  profits  derived  from 
the  machine,  and  be  enjoined  from  any  further  use  of  it ; 
and  for  such  other  relief  as  might  seem  meet. 

The  respondents,  in  November,  1846,  filed  answers  to  the 
bill.  That  of  Rogers,  which  is  the  only  one  now  under 
consideration,  answering  the  interrogatories,  set  out,  that 
some  months  before  May,  1846,  he  used  a  machine  similar 
to  that  claimed  by  said  Woodworth  as  his,  but  has  not 
done  it  since,  nor  used,  since,  any  similar  machine ;  and 
hence,  considers  himself  not  bound  to  answer  further. 

Rogers  then  proceeded  to  deny  that  Woodworth  was  the 
original  inventor  of  the  machine  patented  by  him  in  De- 
cember, 1828 ;  and  that  he  well  knew  that  fact,  and  thus 
obtained  his  letters,  therefore,  fraudulently.  He  further 
averred,  that  the  surrender  of  the  patent,  July  8th,  1845, 
and  the  taking  out  a  new  specification  for  the  same  machine, 
instead  of  for  one  before  defective,  was  for  a  new  and  dif- 
ferent thing  from  what  had  been 'before  claimed;  and  this 
being  known  to  Woodworth,  made  the  last  patent  void. 

Rogers  then  prayed  that  an  issue  be  ordered  by  the  Court, 
and  sent  to  a  Jury,  to  try  the  question  of  fraud  in  obtain- 
ing the  patent  in  1828,  and  the  amended  specification  in 
1846. 

On  the  19th  of  January,  1847 — after  a  hearing  before 
Sprague  J., — a  special  injunction  issued  against  Rogers  not 
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to  use  the  planing  machine  patented  by  Wood  worth,  or  any 
one  of  similar  construction. 

In  Februaryi  1847,  a  motion  was  filed  to  punish  Rogers 
for  a  contempt  in  violating  that  injunction. 

At  the  hearing  for  this  contempt,  it  was  proved,  that  a 
planing  machine  like  the  plaintiffs'  was  used  in  Rogers's 
shop ;  but,  on  his  affidavit  that  it  was  run  by  others  who 
leaaed  the  shop  from  him  for  hire,  and  the  Court  consider- 
ing it  doubtful  whether  his  connection  with  it  was  such  as 
to  render  him  responsible  for  its  use,  he  was  exonerated 
from  the  supposed  contempt,  on  the  payment  of  the  costs  of 
that  motion. 

On  the  17th  April,  1847,  the  plaintiffs  filed  another 
motion  against  the  respondent,  Rogers,  for  another  contempt 
in  violating  said  injunction,  since  the  previous  hearing. 

On  the  27th  May,  1847,  he  put  in  an  answer,  denying  his 
bleach  of  that  injunction,  and  adding,  that  since  the  18tb 
of  February,  1847,  he  had  used  a  machine  in  his  shop  like 
that  invented  and  patented  by  Benjamin  Ekrown,  of  Yer«> 
mont,  on  the  9th  of  November,  1845 ;  and  the  right  to  us» 
which  Rogers  bought  of  Jamies  H.  Edwards,  assignee  of 
Brown ;  and  that  it  is  not  substantially  like  any  machine 
said  to  have  been  invented  and  patented  by  Woodwortb,. 
27th  December,  1828,  as  heretofore  described  by  the  plain-^ 
tiffs  in  their  original  bill.  The  answer  adds,  that  if  the 
j^yiptiflfa  claim,  under  their  patents,  any  such  machine 
substantially  as  that  used  by' Rogers,  William  Wood  worth 
was  not  the  original  inventor  thereof;  and  if  any  such 
one  is  described  in  his  letters  of  July,  1846,  they  were  ob* 
tained  on  false  representations  and  fraud.  That  there 
was  no  defect  in  his  specification  of  December,  1828^ 
and  if  any  existed,  it  arose  from  de^gn  and  fraud,  and  not 
fieai  mistake.  And  that  the  letters  patent  of  July,  184ff, 
if  purporting  to  cover  such  a  machine,  were  obtained  cor- 

12* 
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ruptly  and  falsely,  and  made  to  embrace  what  he  knew  be* 
longed  to  others. 

On  the  Ist  of  June,  Rogers  filed  amendments  to  the  above 
answers,  denying  again  the  title  of  the  plaintiffs  to  the  Wood- 
worth  patent  within  the  limits  of  Boston,  and  restating,  with 
formal  variations,  his  charge  of  fraud  in  the  new  lettera  pa- 
tent, issued  July  8th,  1845,  and  the  want  of  identity  be- 
tween the  subject  of  them  and  the  letters  of  December, 
1828,  and  also  charges  of  fraud  committed  on  Crongress  in 
procuring  the  extension  made  by  it.  The  amendments  not 
only  repeated  these  matters,  but  set>  up  Daniel  Dunbar,  of 
South  Boston,  to  be  the  earliest  and  true  inventor  of  the 
planing  machine  used  by  Woodworth.  They  next  averred, 
that  the  pressure  rollers,  named  in  his  patent,  had  been  well 
described  in  a  patent  to  Samuel  Bentham,  in  1783,  and  other 
parts  in  a  patent  to  J.  Bramah,  in  England,  in  1802. 

They  further  alleged,  that  Daniel  N.  Smith,  of  Warwick, 
(Mass.,)  invented  and  patented  a  machine  similar  to  Wood- 
worth's,  in  1826,  and  that  James  Hill,  of  Lynn,  and  Joseph 
Hill,  and  several  others,  had  knowledge  of  a  like  machine 
made  by  said  James  and  Joseph,  prior  to  Woodworth's  first 
patent— -and  similar  allegations  were  made  as  to  the  inven- 
tion of  such  a  machine  by  John  Hale,  of  Oakham,  (Mass.,) 
and  that  the  rollers  were  known  and  used  by  James  Bald- 
win, of  Westford,  (Mass.,)  as  early  as  1818. 

At  the  first  hearing  of  this  case,  to  punish  Rogers  for  a 
contempt,  by  violating  the  injunction,  another  motion  was 
made  by  the  counsel  of  Rogers  to  dissolve  the  original  in- 
junction imposed  by  Sfvague,  Justice.  It  was  agreed,  that 
these  two  motions  be  argued  together ;  and  it  was  further 
agreed  that  time  should  be  allowed  to  Rogers  to  procure 
and  file  testimony,  pertaining  to  both  motions,  and  the  plain- 
tiff have  further  opportunity  to  procure  testimony  in  rejAy* 

Various  affidavits  and  other  evidence  were  accordingly 
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put  into  the  case  cm  both  sides  at  the  times  mutually  agreed. 

Reference  will  be  made  in  the  opinion  of  the  Court  to  eoieh 

portions  of  them  as  seemed  important  under  each  motion. 
The  questions  and  testimony  were  aj^ued,  by 
J3.  R.  Curtis,  counsel  for  the  plaintiffs,  and  Taskerj  for 

defendant. 

WooDBURT,  J.  The  first  question  to  be  disposed  of,  is 
the  motion  against  Rogers,  for  punishment  for  a  contempt 
in  violating  an  injunction  which  was  granted  in  this  case 
against  him  in  fsivor  of  the  plaintifis. 

That  iiqunction  was  against  the  use  of  the  planing  ma- 
chine  inrented  by  Woodworth,  or  any  machine  substan- 
tially the  same. 

It  was  in  these  words :  "  You  shall  not  use  or  rend  any 
one,  or  more  of  the  machines  substantially  the  same  in  con- 
struction as  the  machine  of  the  said  Wm.  Woodworth,  pa- 
tented as  mentioned  in  the  said  bill  of  complaint,  on  the 
18th  day  of  July,  A.  D.  1845." 

The  first  inquiry  is,  what  are  the  matters  of  fact  and  law 
which  are  properly  to  be  examined  on  this  motion  ? 

They  are — ^not  the  originality  of  Woodworth's  machine, 
not  any  fraud  in  the  renewals  of  it,  not  the  propriety  of  the 
(original  injunction. 

Those  questions  were  all  passed  on,  so  far  as  made  and 
as  material  in  this  motion  for  a  contempt,  at  the  original 
hearing  before  my  associate.  They  are  for  the  present  in- 
quiry, therefore,  rem  judicatam. 

But  it  is  important  here  to  ascertain  whether  R(^rs — 
and  that  is  the  next  step  in  the  inquiry — while  under  the 
injunction  not  to  use  any  machine,  substantially  like  Wood- 
worth's,  has  disregarded  the  rights  of  the  plaintiffs  and  the 
authority  of  the  United  States,  as  existing  in  the  Circuit 
Court,  so  as  to  violate  the  order  given  to  him  ?    Has  he. 
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after  a  full  hearing,  and  in  contempt  of  that  order,  pro- 
ceeded to  use  a  planing  machine  similar  in  principle  to 
Woodworth's  ? 

As  to  this,  it  is  admitted  by  Rogers,  that  since  the  Ifith 
of  February,  1847,  about  the  time  he  paid  the  costs  on  the 
previous  motion  to  punish  him  for  contempt,  he  has  used  a 
planing  machine  invented  by  Benjamin  Brown  and  pa- 
tented in  November,  1845. 

But  he  denies  that  this  machine  is  substantially  like  the 
planing  machine  patented  by  Woodworth. 

The  plaintiffs  contend,  it  is  in  principle  the  same,  and  its 
use  is  therefore  a  breach  of  the  injunction.  This,  then,  is 
the  point  controverted,  which  is  to  be  settled.  What  is  the 
evidence  on  this  question  ?  and  how  is  the  balance  of  it  ? 

Various  witnesses  on  the  part  of  the  plaintiffs,  and  among 
them  some  highly  intelligent  machinists  and  experts,  testify 
unqualifiedly,  that  this  machine,  now  used  by  Rogers,  is 
the  same  in  substance  and  principle  as  Woodworth's. 

On  the  contrary,  several  witnesses  testify  in  his  behalf, 
that  they  consider  this  machine  as  differing  in  substance  or 
principle  from  the  plaintiff's. 

But  some  of  these  last  describe  this  difference  to  consist 
in  certain  specified  improvements  made  by  Brown  on  the 
original  machine  of  the  plaintiffs,  rather  than  as  containing 
parts,  all  of  which  vary  from  Woodworth's,  or  which  are 
independent  and  different  from  his. 

Thus,  Isaac  Adams,  for  one  instance,  speaks  of  Brown's 
machine  being  different,  but  still  containing  <'  a  combination 
daifned  in  the  Woodworth  paierU.^^  And  others,  like  J.  E. 
Andrews,  admit  that  Brown's  machine  uses,  substantially, 
two  parts  of  Woodworth's  own,  '^  the  cutHng  cylinder  and 
a  small  guide  roller.^' 

In  the  examination  of  this  evidence,  as  well  as  of  Brown's 
own  letters  patent,  which  are  put  into  the  case,  and  in 
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which  he  claims  to  have  "  invented  a  new  and  useful  im- 
provement in  planing  machines,^^  it  hardly  can  be  doubted 
that  his  machine  contains  some  of  the  most  important  parts 
of  Woodvorth's,  bat  is  in  other  respects  different,  and  per- 
haps an  improvement  on  it. 

It  is  well  known,  however,  as  sound  law,  that  where  a 
machine  has  been  invented  like^  that  of  Woodworth's,  in 
1828,  no  one  can  make  an  improvement  on  it,  and  use  im- 
portant portions  of  the  original  invention,  while  the  origi- 
nal term,  or  the  renewals  of  it,  exist,  without  the  license  of 
the  original  patentee,  or  a  purchase  from  him  of  the  right 
so  to  use  what  belongs  to  him.  Hovey  v.  Stevens,  1 
Woodb.  &  Min.,  290  ;  Washburn  v.  Gtnild,  3  Stor.  R., 
150.  See  Act  of  Congress,  February  21st,  1793,  (1  Stat. 
at  Large,  323.) 

For  the  same  reason,  if  the  improvement  by  a  succeeding 
inventor  be  genuine  and  important,  no  one  can  use  that  im- 
provement without  a  license  or  purchase  from  him,  although 
they  have  obtained  the  right  to  use  the  original  machine  on 
which  the  last  invention  is  an  improvement. 

In  this  view  of  the  evidence  and  law,  therefore,  Rogers 
is  lYsing  a  machine,  which  in  its  substance  and  principle 
contains  important  portions  of  Woodworth's  patent,  though 
it  may  in  other  respects  have  some  qualities  or  parts  which 
are  new  or  improved,  and,  in  thus  using  what  is  material  in 
Woodworth's  invention,  he  certainly  violates  the  injunc- 
tion. 

But  I  can  conceive,  if  the  case  stopped  here,  that  some 
apology  might  exist  in  the  apprehension  of  the  party,  that 
because  Brown's  machine  was  considered  by  several  as  an 
improvement  on  Woodworth's,  he  might  use  it  without  vio- 
lating Woodworth's  rights,  or  paying  him  for  such  parts  of 
his  as  are  included  in  Brown's.  To  see  then  whether  a  de- 
signed evasion  of  the  order,  or,  in  other  words,  a  contempt 
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was  committed,  it  is  proper  to  look  further  into  the  testi* 
mony  on  the  part  of  the  plaintiffs.  They  {nroceed  to  show- 
farther,  that  the  question,  whether  Brown's  machine  is 
original  and  independent  of  Woodworth's,  so  as  to  entitle 
him  to  make  and  use  it,  or  license  others  to,  without  Wood- 
worth's  permission,  is  a  question  which  has  already  been 
settled.  It  has  been  settled,  too,  against  Brown  himself, 
and  in  favor  of  Woodworth,  after  a  full  hearing  in  the  Cir- 
cuit Court  of  the  United  States,  in  the  Vermont  District, 
where  Brown  resides. 

The  evidence  is  direct  and  plenary  as  to  this,  and  further- 
more that  Brown  has  been  put  under  an  injunction,  in  behalf 
of  Woodworth,  not  to  use  without  Woodworth's  license,  the 
machine  for  which  Brown  took  out  a  patent  in  1845,  and 
which  Rogers  is  now  using. 

The  proceedings  were  commenced  May  7th,  1846,  by 
Hickok,  an  assignee  of  Woodworth,  against  Brown  and 
others,  alleging  that  Brown's  machine  in  all  material  parts 
was  substantially  the  same  as  Woodworth's,  and  asking  an 
injunction  against  it ;  and,  after  hearing  affidavits  and  ai^u- 
ments  on  both  sides,  at  the  May  Term  of  the  Circuit  Court 
for  Yermont,  in  1846,  an  injunction  was  issued  against  the 
further  use  of  Brown's  machine  without  a  lieense  from 
Woodworth,  or  his  assignees,  on  the  ground  that  it  was  an 
infringement  on  their  rights. 

It  can  hardly  be  tolerated  after  this,  happening  as  long 
ago  as  May,  1846,  that  a  person,  under  injunction  not  to 
use  a  machine  substantially  like  Woodworth's,  should  pro- 
ceed to  purchase  and  use  one,  which  had,  after  a  public 
hearing  in  an  adjoining  Circuit,  been  enjoined  against  as 
substantially  alike, — and  that  in  a  legal  proceeding  against 
the  patentee  himself. 

On  all  this  evidence  the  Court  would  be  blind  to  the 
facts,  and  unfaithful  to  the  rights  of  parties  and  the  public. 
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to  allow  such  evasions  of  their  orders  and  decrees ;  and  it 
feela  compelled  to  say  on  this  evidence,  unexplained,  not 
only  that  their  injunction  has  been  violated,  but  in  a  man- 
ner highly  culpable.  We  would  not,  however,  bar  the  re- 
spondent from  any  exculpation  which  truth  may  warrant. 
If  he  can  show  that  he  was  entirely  ignorant  of  this  injunc- 
tion against  Brown  during  the  time  he  has  been  uaing 
Brown's  machine,  it  would  go  far  in  extenuation. 

This  he  can  do,  presumptively  at  least,  by  the  affidavit 
of  Edwards,  his  vendor,  showing  that  Edwards  was  ignor- 
ant of  that  injonction  ;  or  if  not  so,  did  not  communicate 
the  fact  to  Rogers ;  and  also  by  his  own  affidavit,  purging 
himself  of  all  knowledge  of  the  proceedings  in  Yermont, 
from  either  Edwards  or  others,  and  all  design  to  evade  the 
orders  of  this  Court  in  the  use  of  Brown's  machine. 

The  other  motion  to  dissolve  the  injunction,  imposed  on 
Rogers  by  my  associate,  presents  a  different  question,  and 
is  to  be  governed  by  several  rules  and  considerations  en- 
tirely dissimilar. 

The  main  point  in  that  is  not  whether  an  injunc- 
tion should  be  imposed  at  all,  for  that  has  already  been 
done,  and  after  a  full  hearing — and  till  the  contrary  is 
shown  it  is  to  be  presumed  it  was  done  rightly.  Woodr 
worth  V.  HaU,  1  Woodb.  &  Min.,  248,  389 ;  Maxwell  v. 
Ward,  11  Price,  17.     Omnia  presumufitur  rite  esse  acta. 

The  burthen,  theb,  is  on  the  respondent  to  overcome 
that  presumption.  It  is  open  to  be  overcome  by  new  mat- 
ter or  evidence  arising  since  the  injunction  was  imposed, 
though  very  seldom  by  matter  then  existing,  which  the 
party  neglected  to  present  to  the  consideration  of  the  Court. 
If  this  were  not  the  rule,  the  same  matter  might  be  offered 
anew,  or  matter  before  neglected  offered  on  new  motions  to 
dissolve  injunctions,  weekly,  the  year  round,  and  the  Court 
be  entirely  occupied  either  in  virtual  rehearings  of  like 
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facts  and  like  arguments  in  one  and  the  same  cause,  or  in 
considering  What  the  petitioner  had  before  improperly  neg- 
lected to  introduce. 

The  new  matter,  usually  relied  on  in  cases  of  this  cate- 
gory,  is  a  subsequent  answer,  denying  the  originality  of  the 
patent  or  its  validity  in  other  respects,  and  supporting  the 
objection,  if  contested  by  the  plaintiff,  with  prima  facie 
proof  not  rebutted.  Poor  v.  Carleton  et  aLy  3  Sumn.,  70. 
Or  it  is  by  showing  a  trial  at  law,  since  had  between  these 
parties,  and  at  times  between  others,  involving  like  ques* 
tions,  and  a  judgment  rendered  against  the  validity  of  the 
patent. 

The  ground  chiefly  relied  on  here  is,  therefore,  a  subse- 
quent answer,  which  not  only  denies  the  originality  of 
Woodworth's  patent  in  1828,  but  the  validity  of  the  suc- 
ceeding renewals  of  it,  both  by  the  Board  for  the  Patent 
Office  and  by  Congress,  through  gross  frauds,  alleged  to 
have  been  practised  on  them  by  Woodworth  and  his  as* 
signs. 

This  denial  of  legal  title  in  the  plaintifis,  made  by  the 
respondent,  under  oath,  is  not  without  some  weight,  when 
standing  alone.  Once  it  was  deemed  sufficient  to  dissolve 
an  injunction,  already  specially  granted  on  a  hearing,  and 
not  a  mere  common  injunction,  issued  of  course. 

See  the  cases,  collected  in  3  Sumn.,  75,  and  Orr  v.  Lit^ 
tlejield,  1  Woodb.  &  Min.,  13. 

But  such  is  not  the  law  or  the  practice  now,  either  in 
England  or  this  country.  (See  cases  last  cited,  and  16 
Ves.,  49;  19  Ves.,  183;  11  Price,  17;  1  Woodb.  &  Min., 
280,  in  Parker's  case. )  The  presumptions  arising  from  the 
answer,  may  now  be  disproved  by  evidence  on  the  part  of 
the  plaintiffs,  and  then  counter  testimony  is  admissible  by 
the  respondent  to  sustain  his  answer. 

After  this,  it  becomes  the  duty  of  the  Court  to  balance 
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these  allegations  and  proofs,  and  decide  how  the  weight  of 
them  is ;  and  whether  in  the  exercise  of  a  sound  discretion 
upoa  them  the  injunction  ought  to  be  dissolved  or  not.  2 
Tes.,  19 ;  2  John.,  Ch.  204;  3  Sumn.,  74. 

Here  the  plaintiffs  have  offered  a  variety  of  evidence  to 
coantervail  and  disprove  the  answer,  and  also  the  testimony 
introduced  by  Rogers. 

(1)  They  show  not  only  the  letters-patent  themselves, 
to  Wood  worth,  which  are  public  records  and  acts  of  public 
officers,  that  are  alone  primd  facie  evidence  for  the  paten* 
tees  of  the  validity  of  their  claim,  but  next  (2)  the  oath  of 
the  patentee,  when  they  were  obtained,  that  he  was  the 
original  inventor.  Alden'  r.  Dewey,  1  Story,  R.,  336. 
(3)  Next  a  subsequent  confirmation  of  his  claim  as  inventor, 
by  the  renewal  of  those  letters  by  the  Board  of  the  Patent 
Office.  (4)  Next,  such  a  confirmation  by  Congress  itself, 
in  granting  a  further  term  for  the  patent.  (5)  Next,  the 
possession  and  a  use  and  sales  of  this  patent  and  numerous 
machines  over  the  whole  country,  and  for  large  sums  of 
money,  as  if  rightfully  entitled  to  it,  for  nearly  twenty 
years  past.  Hindmarch  on  Patents,  305  ;  Drury  on  Regis- 
ter, 320-2 ;  Orr  v.  Littlefield,  1  Woodb.  &  Min.,  20. 

The  doctrine  in  England,  as  to  this  alone,  is  very  strong. 
In  Bickford  y.  Skewes,  4  Mylne  6c  Craig,  600,  the  Lord 
Chancellor  says :  "  If  the  patentee  has  been  long  in  posses* 
sion.  the  Court  will  not  look  into  the  title,  but  will  give 
credit  to  it,  until  displaced  by  a  trial  at  law." 

It  is  stated  that  in  the  adjoining  Circuit,  one  of  my 
brethren  on  the  Bench  of  the  Supreme  Court  (Nelson,  J.,) 
has  recently  held  this  circumstance  alone  to  be  sufficient  to 
retain  an  injunction. 

Next,  (6)  by  a  recovery  of  damages  in  a  Court  of  Law  for 
an  infringement  on  it,  after  a  severe  contest  in  this  Cireuit, 
under  my  predecessor.     Woodworth  v.  Sherman^  Z  Story, 

VOL.  III.  13 
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R.,  171,  Ibid.,  139,  764.     This  involved  the  originality  of 
his  invention  as  against  Evans  and  all  others  then  set  up. 

(7)  Next,  the  recovery  in  Courts  of  Equity  in  several 
cases  where  his  rights  were  contested,  not  only  in  the  dif- 
ferent Circuits  of  the  United  States,  but  in  several  cases, 
fully  heard  and  considered  in  the  Supreme  Court  of  the 
United  States,  and  some  of  them  involving  the  originality 
of  this  very  invention.     4  Howard,  712,  716. 

(8)  Next,  special  injunctions,  that  have  been  obtained  in 
great  numbers,  many  of  which  are  still  pending,  and  none 
of  which  are  shown  ever  to  have  been  dissolved  on  a  hear- 
ing upon  the  merits,  as  to  the  validity  of  the  patent. 

(9)  And,  finally,  a  special  injunction  obtained,  after  re- 
sistance, against  this  very  defendant. 

Such  facts,  in  these  preliminary  inquiries  into  the  legal 
title,  as  connected  with  the  propriety  of  imposing  or  dis- 
solving an  injunction,  are  proper  and  legal  ones  to  influ- 
ence the  decision  of  the  Court,  are  paramount  in  their 
character  over  all  individual  opinions  of  witnesses,  and 
should  usually  be  conclusive  till  parties  contest  these  claims 
in  some  issue  in  a  Court  of  I^w  and  disprove  or  rebut 
their  force.  See  Orr  v.  Lattlejieldj  1  Woodb.  &  Min.,  20, 
and  the  cases  cited  there. 

Their  great  strength,  when  united  as  here,  is  entirely 
superior  to  any  evidence  offered  against  them  by  the  re- 
spondent. 

It  is  true  that  the  matters  in  the  answer  are  attempted 
to  be  sustained  by  Rogers  by  evidence  and  documents. 

But  some  of  them  relate  to  mere  hearsay  statements ; 
some  are  from  persons  under  injunctions  against  the  use  of 
this  same  machine  of  Wood  worth's,  and  some  are  open  to 
various  other  objections,  soon  to  be  explained,  and  decisive 
against  them. 
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It  deserves  special  notice,  that  among  several  instances 
named,  where  the  planing  machine  is  supposed  to  have  not 
been  sustained,  that  not  a  single  case  is  shown  for  Rogers, 
by  proper  proof,  of  a  recovery  at  law  or  in  equity  against 
Woodworth's  patent.  The  cases  referred  to  rest  on  hear- 
say, or  are  apocryphal.  Again,  where  in  some  instances, 
after  special  injunctions  have  been  obtained,  it  is  shown  by 
him  that  the  plaintiffs  became  nonsuit,  the  evidence  or  rebut- 
tal is,  that  the  respondents  were  irresponsible  and  not  able 
to  pay  the  cost  of  further  proceedings  ;  or  they  were  cases 
in  which  some  assignee,  and  not  Woodworth  and  his  im- 
mediate representatives,  conducted  the  prosecution,  and 
were  not  nonsuits  or  dismissals  made  by  order  of  the  Court 
on  a  hearing. 

In  the  case  cited  from  Maryland,  where  an  injunction  was 
dissolved,  it  does  not  appear  to  have  been  from  want  of 
title.  The  respondent  was  still  required  to  keep  an  account, 
thus  recognizing  for  some  purposes  the  prima  fade  right  as 
to  the  patent,  but  deeming  the  remedy  by  injunction  un- 
suited  to  the  circumstances  there  existing,  or  unjust,  or  un- 
necessary, as  it  is  at  times  when  the  defendant  is  in  large 
business  and  amply  responsible  for  any  damages.  Brum- 
well  V.  Halcombj  3  Mylne  &  Craig,  739.  Or,  what  seems 
most  probable,  it  was  a  case  of  a  common,  and  not  a  spe- 
cial injunction.  The  former  is  usually  dissolved  as  a  mat- 
ter of  course,  on  the  coming  in  of  an  answer  denying 
merits,  or  a  legal  title  in  the  plaintiffs,  and  without  any  in- 
quiring into  the  truth  of  the  allegation.  See  Orr  v.  Little- 
field,  1  Woodb.  &  Min.,  20 ;  3  Merivale,  622 ;  3  Sumn., 
74;  Eden  on  Inj.,  88. 

Notwithstanding  these  exceptions  to  this  evidence,  when 
coupled  with  the  denials  and  allegations  in  the  answer — 
(hey  all  standing  alone,  and  not  rebutted  by  the  plaintiffs, 
would  probably  be  a  sufficient  ground  for  dissolving  the  in- 
junction. 
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They  would  furnish  this,  because  making,  probably, 
when  standing  alone,  a  primA  facie  case,  that  the  plaintiffs 
had  no  legal  title ;  and  an  injunction  is  intended  to  aid  or 
jNTotect  what  seems  to  be  a  legal  title. 

It  is  granted  for  this  purpose,  when  issued  before  a  trial, 
on  presumptive  evidence  offered  of  such  a  title ;  and  it 
stands  on  that  till  the  probabilities  furnished  by  the  plain- 
tiffs of  their  having  a  legal  title  are  overcome  by  answers 
and  counter  oaths,  and  proofs  of  a  stronger  character  by  the 
respondents  than  those  adduced  by  the  plaintiffs,  or  by  a 
subsequent  trial  at  law  in  which  such  counter  proofs  have 
been  examined  and  been  successful.  3  Mylne  &,  Craig, 
739. 

But  being,  as  the  respondent's  answer  is,  as  well  as 
his  evidence,  counteracted  by  the  strong  and  numerous' 
facts  offered  by  the  plaintiffs  to  rebut  them,  the  probabili- 
ties seem  to  me  wholly  changed,  and  to  be  decidedly  in 
favor  of  the  validity  of  Woodworth's  patent.  His  proofs 
are  of  a  character  entirely  to  overcome  what  might  other- 
wise be  inferred  from  the  defendants.  Take  Dunbar's  affi- 
davit, for  one  instance,  as  to  the  material  point  concerning 
the  originality  of  the  invention.  He  testifies  as  to  what 
transpired  before  the  patent,  and  it  has  been  slept  over  for 
a  generation,  and  till  Woodworth  (senior)  is  in  his  grave, 
and  till  the  originality  has  been  not  only  sworn  to  by  the 
patentee,  but  when  attacked  frequently  since  has  been  sus- 
tained triumphantly  in  the  Supreme  Court  of  the  United 
States,  as  well  as  in  several  Circuits,  and  before  Congress 
itself. 

Leading  circumstances,  like  these,  should  also  overcome 
the  statements  of  the  defendant  from  mere  hearsay  as  to 
fraud — an  imputation,  which,  above  all  others,  is  to  be 
proved  clearly  or  not  at  all.  Roberts  v.  Anderson,  2  John., 
Ch.,  202. 

And  they  outweigh  all  loose  and  general  impressions  as 
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to  no  difTerences  in  principle  existing  between  Wood- 
worth's  and  other  old  machines,  when  this  has  been  so 
often  tested  in  Courts  where  witnesses  were  cross-examined, 
and  what  is  meant  by  principle  has  been  often  found  and 
explained  to  be  only  such  changes  in  form  as  turn  out  to 
be  immaterial,  or  a  substitution  of  only  what  are  well 
koown  to  experts  to  be  mere  mechanical  equivalents. 

Another  consideration  has  been  urged  against  the  contin- 
uance of  this  injunction  which  deserves  some  notice.  It 
is  the  alleged  illegality  or  oppression  of  this  remedy  and 
its  great  encroachment  on  the  trial  by  jury,  and  conse- 
quently the  propriety  of  dissolving  it  in  this  instance. 
But  the  power  exercised  under  injunctions  has  existed 
from  the  early  ages  of  Chancery  Jurisdiction,  and  is  reme- 
dial and  useful  as  a  preventative  of  injury  and  a  multiplicity 
of  lawsuits,  when  it  is  properly  exercised.  It  is  also  a 
power  conferred  on  this  Court  in  one  of  the  earliest  acts  of 
Congress,  passed  after  the  adoption  of  the  Constitution. 
1  Statutes  at  Large  81,  <^<^  13,  14,  and  p.  334.  It  has 
constantly  been  used  by  it  since  for  more  than  half  a  cen- 
tury. 

It  is  a  mistake,  likewise,  to  suppose  that  this  power,  in 
its  legitimate  use,  impairs,  supersedes,  or  prevents  the  trial 
by  jury  where  it  has  ever  existed. 

In  most  questions  pending  in  Courts  of  Chancery,  or  on 
the  equity  side  of  Courts  of  Law,  a  trial  by  jury  has  never 
been  usual  in  this  country  or  abroad. 

The  7th  amendment  to  the  Constitution  secures  that  trial 
only  in  cases  "at  common  law." 

But  still  Chancery  may  order  an  issue  to  be  tried  at  law  to 
help  itself  as  to  facts,  and  retried,  if  dissatisfied  with  the 
verdict.  2  Price,  314,  note;  416,  note.  Or  it  may  decide 
facts  for  itself  in  all  cases,  except,  perhaps,  in  England,  in 

13* 


150  MASSACHUSETTS. 


Woodworth  et  al,  o.  Rogen  e<  al. 


the  case  of  an  heir-at-law  disputing  a  will,  and  a  Rector 
suing  for  tithes.     Bullen  v.  Michel^  2  Price,  423. 

So  a  jury  trial  can  always  be  had,  and  is  cheerfully 
allowed  in  cases  like  this,  connected  with  injunctions, 
whei«  the  rights  and  titles  of  parties  are  doubted  in  law 
and  faoCff  are  supposed  to  exist  which  are  disputable  and 
proper  -to  be  settled  by  a  jury.  Bramwell  r.  Halcomhy  3 
Mylne  &  Craig,  737.  An  injunction  is  never  issued  in  hos- 
tility to  What^eems  to  be  the  legal  rights  of  the  parties,  but 
in  the  aid  and  protection  of  them.  At  first,  it  is  as  those 
rights  appear  befose  trial,  and  only  till  a  trial  by  jury  can 
be  had,  if  desired.  Ridgway  v.  Roberts,  4  Hare,  108 ;  17 
Ves-,  422.  And  whenever  a  trial  is  had,  before  a  jury  or 
otherwise,  which  ^hows  that  the  rights  at  law  are  with  the 
paiiy  enjoined,  the  injunction  is,  as  a  matter  of  course,  dis- 
s(Avei.  Bickford  v.  Skewes,  4  Mylne  &  Craig,  498.  Nor 
does  the  injunction  delay  or  retard  a  trial  by  jury,  but 
malces  the  prima  facie  title  prevail  till  then.  Harman  v. 
J<me9,  1  Craig  &  Phil.,  299  ;  HiUon  v.  Granville,  1  Bailey, 
Gases,  120. 

In  the  present  case  it  was  imposed  in  favor  of  the  party 
aj^aring  on  the  evidence  to  possess  the  legal  right  to  the 
patent  and  machine.  It  was  done  only  the  last  winter, 
and  after  full  hearing,  and  has  been  no  obstacle  since  to  the 
respondent  having  a  jury  trial  as  soon  as  he  was  sued  in  a 
Court  of  Law,  where  such  trials  can  alone  be  had,  or  as 
soon  as  he  put  in  an  answer  here  which  denied  the  legal 
title  of  the  plaintiffs  and  requested  a  trial  at  law,  and  that 
trial  can  in  due  course  be  had.  This  he  has  not  done  till 
the  last  month  ;  and  now  having  had  a  hearing  on  this  re- 
quest, and  the  injunction  being  still  retained  to  aid  and  pro- 
tect what  still  seems  to  be  the  legal  title  till  the  contrary 
is  fully  shown,  he  can  have  a  jury  trial  of  the  title  to  this 
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patent  whenever  issues  can  be  formed  by  the  parties  and 
the  case  prepared  for  a  hearing  upon  them  ;  or,  if  preferred, 
as  soon  as  an  action  at  law  can  be  instituted  and  prepared. 
The  bond  which  he  voluntarily  offers,  to  secure  the  dam* 
ages  and  costs  which  may  be  recovered,  obviates  the  ob- 
jection which  is  sworn  to  have  existed  in  going  on  further 
with  some  other  cases  and  having  a  trial  on  them. 

On  the  last  Circuit,  where  an  answer  like  this  was  put  in 
and  the  parties  did  not  agree  to  form  an  issue  to  be  tried  by 
a  jury,  out  of  the  equity'  side  of  this  Court,  I  directed 
that  unless  a  suit  at  law  was  brought  at  the  next  term  to 
try  the  legal  title,  the  injunction  should  then  be  dissolved. 
See  Orr  v.  Merrillj  1  Woodb.  &  Min.,  376  ;  Perry  v.  True- 
fitty  6  Beavan,  418  ;  9  Jurist,  717  ;  3  Mylne  &  Craig,  739  ; 
6  Jurist,  269  ;  Casswell  v.  Bell,  2  Railway  Cases,  782,  and 
Claretice  R.  Co.  v.  Junction  JR.  Co.,  Ibid.,  763. 

I  am  ready  to  do  the  same  here,  but  see  no  sufficient 
grounds  for  ordering  it  to  be  dissolved  at  this  time,  when 
there  appears  so  decided  balance  of  testimony  in  favor  of 
the  plaintiffs'  legal  rights  to  this  patent. 


Samuel  Platt 
David  McClure  and  Amory  S.  Houghtoi^. 

A  temporary  injunction  will  be  granted  against  the  sale  of  mortgaged  premises 
under  a  power  to  sell  in  the  conveyance,  if  the  assignee  of  the  mortgagor  bought 
in  ignorance  of  the  existence  of  such  a  power  and  the  mortgage  containing 
it  was  not  recorded. 

But  he  will  be  allowed  time  only  to  raise  the  mortgage  money  now,  instead  of 
the  end  of  three  years,  unless  he  alleges  and  proves  fraud  in  the  transaction 
by  both  parties  to  it. 


162  MASSACHUSETTS. 


Piatt  V.  McClore  et  al. 


Sach  a  power  to  sell  in  a  mortgage  U  legal,  but  has  been  questioned  in  Bomc 
places  and  in  others  Held  to  be  illegal,  and  is  not  so  common  here  as  to  raise 
a  presumption  of  its  existence  when  the  deed  has  not  been  seen. 

This  weis  a  bill  filed  May  22d,  1847,  praying  for  an  in- 
junction against  the  respondent.  But  a  discontinuance 
has  been  since  entered  as  to  Houghton. 

The  injunction  desired  was  against  the  sale  of  a  certsun 
tract  of  land  situated  in  Cambridge,  in  this  State,  which 
had  been  advertised  by  McClure,  under  a  power  to  sell  in- 
serted in  a  mortgage  of  the  premises.  The  bill  averred, 
that  one  Dallinger  was  the  owner  of  these  premises  and 
conveyed  the  same  to  Adam  Hoit.  That  Hoit  executed  a 
mortgage  of  them  to  McClure  on  the  I4th  of  May,  1846,  to 
secure  an  alleged  debt  of  $3,000.  That  sul)sequently,  on 
the  same  day,  Hoit  conveyed  the  equity  of  redemption  in 
the  premises  to  the  plaintiff,  for  the  sum  of  $10,000,  recit- 
ing that  they  were  subject  to  two  mortgages,  one  just  de- 
scribed for  $3,000,  and  one  executed  April  1st,  1844,  to  W. 
Richardson,  for  $2,600.  That  the  plaintiff  supposed  they 
were  mortgages  in  the  usual  form,  and  that  the  premises 
could  not  be  foreclosed  if  the  money  was  paid  at  any  time 
within  three  years  ;  whereas,  in  fact,  a  power  to  sell  after 
one  year  was  inserted  in  the  last  of  them ;  and,  on  the  20th 
May,  1847,  notice  of  sale  within  30  days  had  been  adver- 
tised by  the  respondent. 

The  bill  then  averred,  that  the  interest  in  the  premises 
when  the  mortgage  was  executed  was  in  Dalliuger;  and 
that  the  deeds  to  Hoit,  as  well  as  to  McClure,  were  fraudu- 
lent and  made  to  defraud  Dallinger's  creditors,  as  D.  soon 
after  petitioned  for  the  benefit  of  the  insolvent  law.  That 
the  sale  to  the  plaintiff  being  first  contracted  by  D.,  and 
known  to  Hoit  and  McClure,  was  valid,  and  to  be  preferred 
to  the  mortgage.  That  if  the  mortgage  was  valid,  the 
plaintiff  purchased  under  an  impression  it  was  in  the  usual 
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form,  without  any  power  to  sell  in  one  year  or  to  foreclose 
in  less  than  three  ^ears.  And  the  bill  further  prayed  that 
the  mortgage  be  adjudged  void  for  fraud,  and  be  surren- 
dered, or  the  sale  suspended  for  three  years,  and  an  account 
taken  of  the  sum  really  due  to  be  paid  by  the  plaintiff  in 
order  to  redeem  the  premises  after  that  time. 

The  plaintiff  was  a  citizen  of  Pennsylvania,  and  alleged 
that  he  was  likely  to  be  much  injured  by  an  early  sale  of 
the  premises  at  this  time. 

There  was  another  averment  in  the  bill,  of  a  mistake  in 
the  description  of  the  premises,  and  against  which  relief 
was  asked. 

Before  the  thirty  days  named  in  the  advertisement  of  sale 
of  the  premises  expired,— on  the  23d  of  June,  1847, — ^the 
respondent  filed  his  answer. 

The  answer  denied  that  any  mistake  existed  in  the  de- 
scription of  the  premises  in  the  deed  to  the  plaintiff,  which 
materially  affected  the  title  or  quantity  of  land,  and  averred 
the  description  to  b6  the  same  as  in  the  mortgage  to  the 
defendant. 

It  next  averred,  that  no  representations  had  been  made 
or  authorized  or  known  by  the  defendant  as  to  the  form  of 
the  mortgages.  That  Dallinger  was  owner  of  the  land, 
subject  to  claims  by  one  Richardson,  for  $2,600,  and  the 
$3,000  advanced  by  McClure,  and  sold  the  equity  of  re- 
demption to  the  plaintiff,  but  that  Dallinger  did  none  of 
these  acts  with  a  view  to  conceal  his  estate  or  defraud  his 
creditors. 

It  further  averred,  that  the  plaintiff  paid  for  the  equity  of 
redemption  in  Pennsylvania  copper  stock,  and  was  not  mis- 
led, nor  was  any  mistake  or  fraud  committed  to  injure  him 
in  the  mortgages,  and  that  the  sale  could  now  be  made 
advantageously  for  him,  the  prices  of  land  being  high. 

The  case  came  on  for  hearing  on  the  bill  and  answer. 
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without  any  testimony,  and  for  a  temporary  injunction  till 
the  pleadings  were  closed  and  evidence  obtained  and  filed. 

It  was  argued  by  C.  Af.  Ellis^  counsel  for  the  complain* 
ant,  and  G.  Minot  and  B.  P.  Jacobs,  for  the  defendant. 

Woodbury,  J.  Though  the  plaintiff  has  an  opportunity 
to  give  notice  of  his  claim  at  the  sale,  it  would  be  no  bar  to 
the  sale  if  the  defendants  choose  to  proceed  and  could  find 
bidders.     Eden  on  Inj.,  291. 

The  result  then  would  be  new  and  further  litigation  with 
the  purchaser,  and  hence  that  is  to  be  avoided  by  a  preven- 
tive relief,  if  a  proper  case  is  made  out.     16  Ves.,  267. 

An  injunction  temporary  is  sometimes  proper,  though  the 
answer  sets  up  title  in  the  defendant  and  denies  mistake  or 
firaud.  Eden  on  Inj.,  118;  Orr  v.  Littlefield,  1  Woodb.  & 
Min.,  20. 

Thus,  if  the  mischief  in  proceeding  and  disallowing  the 
injunction  is  otherwise  irremediable  or  incurable.  1  Glyn 
d&  Jameson,  122  ;  4  Dow.,  440.  Such' seems  to  be  the  sale 
in  this  case,  and  the  expected  delay  in  raising  the  money, 
beside  the  advantages  in  the  meantime  anticipated  from 
the  rise  of  the  property  in  value. 

It  may  be  replied  to  this  in  the  present  case,  that  the 
complainant  could  borrow  the  money  and  bid  at  the  sale 
the  full  value,  and  that  the  excess  over  the  mortgages 
would  belong  to  him  as  owner  of  the  equity. 

But  the  complainant  belongs  to  a  distant  State,  has  not 
been  able  to  visit  there  and  obtain  the  money  since  the  ad- 
vertisement issued,  and  feels  obliged  to  seek  relief  by  longer 
delay,  in  a  different  mode. 

It  seems  to  me,  that  on  the  bill  and  answer  alone,  he  has 
made  out  no  case  for  a  permanent  injunction. 

No  defect  is  shown  in  the  notice  to  sell,  which  may 
justify  such  an  injunction  against  that  sale.  Drury  on 
Inj.,  342;  6  Madd.,  10. 
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No  fraud  is  admitted  or  to  be  fairly  inferred,  though 
some  slight  presumptions  exist  of  unfairness  in  Dallinger 
in  keeping  his  estate  in  others'  names  to  some  extent.  But 
that  is  not  shown  to  have  been  cooperated  in  by  McClure, 
or  to  have  affected  the  plaintiff  as  a  creditor  so  that  he  can 
except  to  it.     2  Johns.  Ch.,  204 ;  3  Sumn.,  70. 

Nor  is  ground  sufficient  shown  even  for  a  temporary  in- 
junction,— ^beyond  the  peculiarity  of  the  case, — showing  that 
his  damage  may  be  great  and  without  remedy,  unless  he  is 
now  indulged  with  time  sufficient  to  return  home  and  obtain 
the  money  to  buy  in  the  premises  at  the  sale,  if  postponed. 
He  seems  to  lay  the  foundation  for  that  in  equity,  in  the 
fact  of  the  large  nominal  consideration  he  is  admitted  by 
the  answer  to  have  paid,  in  the  further  admitted  fact  that 
be  was  not  informed  of  the  peculiar  form  of  this  mortgage, 
giving  the  respondent  a  power  to  sell,  and  hence,  undoubt- 
edly, purchased  under  a  mistake  as  to  its  existence.     This 
he  testifies  to  in  express  terms,  and  it  is  not  denied  on  the 
other  side,  (though  all  design  to  cause  a  mistake  is  repelled) 
in  another  fact,  not  noticed  at  first  by  myself,  that  the 
mortgage  containing  this  power  was  not  recorded,  so  that 
he  could  see  its  peculiar  form  when  he  bought  the  equity, 
and  in  the  consequent  fact  that  no  special  negligence  existed 
in  him  or  his  attorney,  [who  was  left  to  close  up  the  busi- 
ness,] in  not  seeing  its  peculiar  form,  and  in  the  further 
fact,  well  known,  that  such  powers  are  not  customary  in 
many  sections  of  the  country,  though   somewhat  usual 
elsewhere  ;  and,  finally,  in  the  fact  that  their  legality  has 
been  denied  in  some  places  (4  Kent,  146,  148,  note,)  and 
questioned  in  others,  though  not  for  all  purposes  and  at 
all  times  void.      1  Powell  on  Mortgage,  9,  10 ;  Comyn's 
R.,  603 ;  3  Pick.,  483 ;  2  Met.,  29.     Its  operation  seems 
equitable   only  where  the  land  is   worth  but  little  more 
than  the  debt,  and  interest  has  not  been  punctually  paid. 
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It  is  to  be  further  considered,  that  this  relief  may  enable 
him  to  avoid  loss,  and  have  some  opportunity  to  prove 
fraud,  if  it  existed,  so  that  he  can  avail  himself  of  it ;  and 
the  Court  can  prevent  the  delay  from  being  injurious  to  the 
respondent,  by  requiring,  as  it  has,  a  bond  to  be  filed  to 
secure  the  payment  of  the  costs,  and  another  bond  to  indem- 
nify the  defendant  for  any  injury  by  delay  in  the  deprecia- 
tion of  the  property.  See  on  this  practice,  Hawes  v.  James, 
1  Wils.,  2  ;  Drury  on  Inj.,  339.  As  the  money  market  is 
not  straitened  at  this  time,  no .  other  injury  can  happen  to 
the  respondent  by  a  short  delay.  He  is  conceded  to  be  a 
man  of  property ;  and  if  obliged,  in  the  meantime,  to  bor** 
row,  could  doubtless  procure  the  amount  at  legal  rates  and 
without  sacrifices. 

It  is  true  that  mortgagers  and  their  grantees  are  bound 
in  law  to  make  payment  at  the  day  the  debt  falls  due. 

But,  it  is  equally  true,  that  now  not  only  equity  permits 
a  longer  time  on  paying  interest,  but  the  law  does  it  under 
express  statutes  in  probably  every  State  in  the  Union. 

It  is  also  true,  that  the  injury  by  this  mistake  or  fraud,  if 
either  were  perfected,  would  be  only  the  trouble  of  raising 
the  money  to  redeem  the  mortgages  now  instead  of  three 
years  hence. 

But  that  may  be  very  considerable  to  some  men  and 
very  little  to  others ;  and  the  plaintiff  being  a  stranger  here, 
and  not  shown  to  possess  much  property,  it  will  probably 
be  so  great  to  him  as  to  justify  the  allowance  of  a  short 
time,  on  the  terms  and  grounds  before  indicated,  to  visit 
his  home  and  procure  the  money. 

Let  the  temporary  injunction  then  issue  till  the  adjourned 
session  of  this  term,  in  September  next. 
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Joseph  Russell  vs.  Isaac  McLellan  «/  aL 

A  party  may  be  allowed  to  take  depoaitions  before  a  Master  in  Chancery,  after  due 

aotiee,  bat  withoat  filing  the  usual  interrogatories  previously,  if  the  evidence  is 

to  be  derived  from  books,  chiefly,  not  yet  examined. 
An  order  is  proper  in  a  Bill  in  Chaneery,  to  produce  books  before  a  Master,  or  la 

Ccrart,  which  may  be  in  the  possession  or  control  of  the  respondent,  and  be  re> 

farred  to,  thoagh  generally,  in  the  answer. 
If  the  respondent  offer  an  affidavit  that  he  has  no  such  books  in  his  possession,  it 

win  not  pcsrent  the  order,  but  nuy  be  satisfactory  to  the  Master  in  his  favor. 
And  if  it  turn  out  to  be  so,  the  Court  will  not,  in  ordinary  cases,  recommit  them 

to  the  Master  for  further  interrogatories,  but  consider  his  decision  final  unless 

speeifie  mistakes  are  pointed  out. 
But  the  Court  will  give  a  nApcena  deeea  iecwn,  for  any  witness  to  bring  in  the  books 

who  is  supposed  to  have  them,  and  will  aid  to  ferret  out  and  punish  any  evasion 

of  its  order. 
Bales  of  the  Court  may  be  waived  or  modified  for  good  reasons. 

This  was  a  bill  in  equity  to  compel  a  further  account  by 
McLellan,  who  had  been  joint  owner  with  the  complainant, 
either  as  co-partner  or  member  of  a  corporation  in  a  fac- 
tory situated  in  Framingham,  in  this  State,  and  had  been 
agent  for  it  many  years. 

After  an  answer  to  the  bill,  denying  any  partnership,  and 
a  replication,  the  plaintiff  proposed  to  require  the  respondent 
to  produce  all  his  books  and  accounts  connected  with  that 
agency  ;  and  moved  for  an  order  on  him  to  that  effect,  and 
also  for  leave  to  take  depositions  before  a  Master  in  Chan- 
cery in  respect  to  the  books  and  accounts,  on  giving  due 
notice,  but  without  filing  interrogatories,  or  cross-interrog- 
atories, previously ;  yet  allowing  each  party  at  the  taking 
to  put  such  questions  as  he  might  wish  answered. 

This  motion  was  made  by  Ch.  B.  Goodrichj  for  the 
complainant,  and  opposed  by  Osgood^  for  the  defendant. 
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The  latter  filed,  likewise,  an  affidavit  by  the  respondent, 
that  he  had  in  his  possession,  or  under  his  control,  no  books 
nor  accounts  as  to  that  ageny,  except  such  as  the  defendant 
already  had  copies  of. 

WooDBURT,  J.  The  motion,  so  far  as  regards  the  leave 
asked  to  take  testimony  before  a  Master  in  respect  to  the 
books  and  accounts  of  the  parties,  seems  reasonable,  consid* 
ering  the  nature  of  the  case. 

It  asks  a  departure  from  the  4Tth  rule  of  the  Court,  which 
allows  depositions  to  be  taken  if  notice  is  given  and  writ- 
ten interrogatories  and  cross-interrogatories  are  first  filed 
with  the  clerk. 

But  a  departure  seems  here  useful  to  both  parties,  where 
so  many  unexpected  questions  may  grow  out  of  the  exami- 
nation of  long  accounts,  as  it  will  save  the  delay  and  ex- 
pense in  filing  new  interrogatories  and  taking  additional 
depositions,  several  times,  if  books  are  produced  and  they 
are  found  to  contain  material  facts. 

This  is  the  only  variance  made  from  the  rule,  as  a  Master 
can  ordinarily  take  depositions  when  the  usual  interrogato- 
ries are  filed,  and  this  variance  from  one  of  our  own  rules 
we  not  only  possess  the  right  to  allow  beforehand,  for  good 
cause,  but  it  is  our  duty,  and  in  this  instance  is  likely  to  save 
time  and  expense  to  both  parties  in  eviscerating  the  real  facts 
of  the  case.  See  cases  in  2  Woodb.  &  Min.,  121.  The  proviso 
to  the  30th  section  of  the  Judiciary  Act  of  September,  1789, 
(1  Statutes  at  Large,  p.  90,)  recognizes  the  power  of  this 
Court  to  allow  depositions  to  be  taken  <'  whenever  it  maybe 
necessary,  to  prevent  a  failure  or  delay  of  justice."  It  is  a 
mistake,  as  the  counsel  for  the  defendant  seems  to  apprehend 
that  this  is  trying  any  part  of  the  case  before  a  Master,  or  re- 
ferring it  to  him  for  that  purpose,  or  for  a  report  of  any  kind. 
That  course  this  Court  has  refused  to  permit  in  this  cause  on 
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a  preFious  motion,  because  the  testimony  in  the  cause  is  not 
yet  put  in.  The  present  motion  is  merely  for  the  purpose  of 
taking  some  of  that  testimony,  and  the  Master  is  to  act  in 
this  respect  as  an  officer  of  the  Court  to  reduce  the  evidence 
to  writing  and  administer  the  proper  oaths,  and  not  to  re- 
port on  any  question  of  law  or  facts  in  the  cause. 

In  respect  to  the  second  branch  of  the  motion,  that  the 
respondent  be  required  to  produce  any  books  or  accounts  in 
his  possession  or  control,  relative  to  the  matter  in  contro- 
versy, it  seems  well  founded  under  the  15th  section  of  the 
Judiciary  Act  of  1789,  (1  Statutes  at  Large,  p.  82.) 

It  is  there  authorized,  even  in  trials  at  law,  as  fully  as  in 
Chancery,  and  ample  power  given  to  enforce  it,  by  nonsuit, 
or  default  of  the  disobeying  party.  Those  powers  exist 
folly  in  this  Court  in  cases  in  equity  like  this  without  the 
aid  of  Statute.  The  United  States  Courts  have  been  very 
veady  always  to  enforce  this  provision  after  reasonable  notice, 
in  actions  at  law.  Hylion  v.  Brown,  1  Wash.  C.  C,  298, 
3  Wash.  C.  C,  381 ;  4  Wash.  C.  C,  126. 

In  Chancery  in  England,  the  motion  is  not  an  unusual 
one,  and  is  substantially  in  the  form  adopted  here  in 
Chancery  cases.  1  Hoff.  Pr.,  306 ;  3  Daniell's  Ch.  Pr., 
2038;  1  Smith's  Ch.  Pr.,  661,  666;  2  Ibid.,  155;  6 
Madd.,  340  ;    Wigram  on  Discovery,  119,  199. 

The  rights  of  the  respondent  are  well  guarded,  as  the 
books  must  be  in  his  possession  or  control,  and  must  contain 
charges  relative  to  the  matter  in  controversy  ;  or  he  is  not 
required  to  produce  them.    Eager  v.  Wiswall,  2  Paige,  369. 

He  has  here  put  in  an  affidavit  that  he  has  no  such  books 
and  no  accounts  of  that  character,  except  such  as  the  com- 
plainant already  has  copies  of. 

But  this  should  be  used  rather  as  a  reply  to  the  order  than 
a  reply  to  this  motion.  If  he  makes  such  an  affidavit  in  an- 
swer to  the  order  after  one  is  given  and  served  upon  him,  and 
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no  exception  is  taken  to  the  afficJavit,  he  will,  of  conrse,  be 
considered  as  exonerated  from  doing  anything  more  under 
the  order. 

And  if  the  books  wanted  are  in  the  hands  and  control  of 
some  partner  of  McLellan,  or  of  the  Framingham  Factory 
Corporation,  or  some  other  person,  the  complainant  must 
get  access  to  them  by  a  subpcena  duces  tecum  to  the  true 
possessor  of  them. 

If  the  accounts  as  to  these  matters  are  mingled  with 
others,  the  Court  will  protect  the  latter  from  examination. 
9  Sim.,  261. 

The  motion  is  then  granted. 

On  the  same  day,  the  time  for  taking  testimony  haWng 
expired  while  this  motion  was  pending,  the  Court  extended 
it  sixty  days  longer,  being  a  period  less  than  what  had 
elapsed  since  the  original  motion  was  filed  in  February  last. 
At  a  subsequent  day  the  commissioner  reported  that  the 
defendant,  in  answer  to  the  order,  had  filed  an  affidavit,  de- 
nying that  he  had  in  his  possession  or  control  any  books 
containing  matter  relative  to  the  subject  of  the  bill  in  this 
case.  That  thereupon  the  commissioner  considered  the 
respondent  not  amenable  to  any  further  proceeding  as  to  the 
books  before  him  ;  and  the  complainant  not  being  ready  to 
take  any  evidence  before  the  commissioner,  the  order  was 
reported  back  to  the  Court.    The  complainant  then  moved — 

1st.  That  the  report  and  order  be  recommitted  to  the 
commissioner,  with  instructions  to  allow  interrogatories  to 
be  put  to  the  defendant,  explanatory  of  his  afiidavit. 

2d.  That  if  not  doing  this,  the  defendant  be  required  by 
this  Court  to  answer  such  cross-interrogatories  as  to  the  sub- 
ject of  his  afiidavit  as  the  complainant  wished  to  propound. 

These  motions  were  resisted  by  the  counsel  for  the  defend- 
ant, and  after  being  fully  heard  the  Court  refused  them  for 
the  following  reasons : — 


MAY  TERM,  1847.  161 


Baisell  0.  McLellan  el  aL 


The  Court  did  not  apprehend  that  its  power  to  let  deposi- 
tions be  taken  before  a  commissioner  was  doubtful  in  a  case 
like  this.  It  was  not  a  case  under  the  general  provision  of 
the  act  of  1789,  when  a  witness  was  infirm,  or  bound  to 
sea,  or  living  over  a  hundred  miles  distant,  d&c,  &c. 

Nor  is  it  a  case  under  the  act  of  April  29th,  1802,  of 
taking  depositions  in  equity,  in  conformity  to  the  State 
mode  of  doing  it  in  like  cases. 

But,  as  remarked  at  the  former  hearing,  it  is  taking  them 
under  the  proviso  to  the  act  of  1789,  in  order  to  prevent 
delay,  as  is  there  expressly  authorized.  1  Statutes  at  Large, 
82 ;  4  Wheat.,  508.  And  the  mode  of  doing  it  departs  from 
the  47th  and  48th  rules  of  this  Court,  only  in  respect  to  the 
filing,  previously,  of  interrogatories. 

All  our  rules  are  open  to  such  departures,  by  leave  of  the 
Court,  on  good  cause  shown,  as  all  rules  are  established  to 
facilitate  and  promote  justice  and  not  to  embarrass  or  de- 
feat it. 

Such  good  cause  was  shown  here  originally,  and  hence 
we  do  not  refuse  these  motions,  because  entertaining  a 
belief  that  the  original  order  issued  improperly,  so  far  as 
regards  the  form  of  permitting  depositions  to  be  taken  here 
under  the  special  circumstances  of  this  case. 

Another  reason  urged  against  these  motions,  is,  that  it  was 
not  a  proper  case  for  compelling  the  production  of  books. 

But  it  seems  to  be  forgotten  that  the  bill  averred  and  the 
answer  admitted  quite  enough  to  render  it  probable  the  de- 
fendant had  in  his  control  books  pertinent  to  the  subject  of 
the  controversy.  Long  accounts  had  existed  in  respect  to 
it.  The  defendant  had  enjoyed  access  to  them,  if  not  made 
them  up.  He  had  furnished  copies  of  them  on  a  previous 
inquiry.  He  and  the  complainant  were  mutually  interested 
in  them,  either  as  partners  or  members  of  a  corporation — 

14* 
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one  claiming  it  to  be  in  the  former  capacity,  and  one  in  the 
jatter. 

There  seemed,  then,  to  be  no  reason  in  equity,  why  the 
defendant  should  not  be  required  to  produce  the  books  in 
which  those  accounts  were  kept,  if  he  had  the  possession  or 
contioi  of  them,  and  this  as  well  before  a  master  or  com- 
misaittoer  as  before  this  Court  itself.  2  DanielPs  Ch.  Pr., 
1361:;  4  Mylne  &  Cr.,  263;  2  Paige,  Ch.  R.,  432. 

The  order  was,  therefore,  made  conditional,  and  passed, 
teaviing  him  to  be  exonerated,  of  course,  if  he  satisfied  the 
^onnAesioner  that  he  had  no  control  over  any  such  books. 
He  eould  be  injured  by  no  such  order,  and  has  satisfied  the 
eomniflBioner  of  his  inability  to  produce  any  such  books 
wkhtA  bis  own  custody. 

The  next  inquiry  then,  is^  whether  a  power  exists  in  this 
Court  to  recommit  the  case  to  the  commissioner,  in  order 
that  tiM  defendant  may  be  interrogated  further  as  to  the 
books,  with  a  view  to  see  whether  his  affidavit  be  not  eva- 
sive or  false. 

I  entertain  no  doubt  as  to  this  power,  or  as  to  our  own 
authority  to  let  him  be  interrogated  further  here  in  respect 
to  the  subject  matter.  Hallett  v.  Hallettj  2  Paige,  Ch.  R., 
432;  Turn.  &  Russ.,  195,  note. 

But  I  do  not  feel  entirely  satisfied  that  this  is  a  proper 
case  for  the  exercise  of  such  a  power. 

To  commit  the  cause  again  to  the  commissioner  for  such 
interrogatories,  or  to  allow  them  here,  after  what  has  alresuly 
taken  place,  and  satisfied  him,  would  be  to  cast  some  im- 
putation on  the  correctness  of  his  decision.  No  particu- 
lar data  are  referred  to,  justifying  such  imputation.  Both 
parties  were  heard  before  him,  and  both  must  'acquiesce  in 
his  report,  unless  specific  errors  can  be  designated.  The 
case  is  rem  jiidicatam,  unless  new  facts  are  discovered  or 
special  mistakes  made  by  him  are  assigned  and  supported. 
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I  can  well  conceive,  that  the  general  result  reached  by 
him  might  be  correct  in  this  particular  case  ;  while  in  others 
he  or  we  ought|  in  the  exercise  of  a  sound  discretion,  to  go 
further  and  allow  detailed  interrogatories,  and  even  counter- 
affidavits  to  be  filed,  if  desired. 

The  defendant,  in  some  cases,  might  be  known  not  to  be 
entitled  to  full  credibility.  The  affidavit  on  tlie  face  of  it 
might  be  equivocal.  The  circumstances  of  the  case  might 
render  its  contents  presumptively  evasive  or  incredible. 
Other  modes  of  redress  or  of  eliciting  the  truth  might  not 
be  easily  accessible.  But  none  of  these  grounds  are  shown 
to  exist  here. 

Oo  the  contrary,  if  the  books  belonged  to  a  corporation 
whose  agent  he  has  ceased  to  be,  (which  seems  probable, 
from  14  Pick.,  63,)  the  new  clerk  or  agent  could  be  sum- 
moned into  Court,  or  before  a  commissioner,  with  a  subpasna 
duces  tecum,  and  access  be  thus  had  to  all  their  contents. 

So,  if  the  books  are  in  other  person's  possession,  and  not 
the  defendant's,  that  other  person  can  be  compelled  to  bring 
them  in  as  a  witness. 

So,  if  the  affidavit  be  false  or  evasive,  and  the  books  have 
merely  been  put  aside  or  handed  over  to  others  to  avoid 
their  production  in  this  suit,  proceedings  can  be  had  on  this 
affidavit,  for  perjury,  and  the  whole  authority  of  this  Court 
and  of  the  laws  of  the  Union  will  cheerfully  be  lent  to  fer- 
ret out  and  punish,  signally,  such  evasions  and  wickedness. 
The  possession  by  an  agent,  or  attorney,  or  partner,  is 
possession  by  himself.  1  Mylne  &.  Cr.,  534;  4  Johns.  Ch., 
383  ;  n  Sim.,  391 ;  7  Beavan,  354 ;  2  Hare,  540 ;  3  Dan- 
iell's  Ch.  Pr.,  2043. 

Considering,  therefore,  that  all  these  collateral  modes  of 
reaching  like  relief  are  open,  and  that  the  commissioner, 
after  his  positive  oath  they  are  not  in  his  custody,  (3  Danieli's 
Ch.  Pr.,  2049,)  and  after  a  full  hearing  of  the  parties,  has 
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decided  the  question  in  favor  of  the  defendant,  I  do  not 
think  this  a  case  of  such  strong  and  peculiar  features  as  to 
require  the  allowance  of  either  of  the  new  motions  made  by 
the  plaintiff. 

Much  less  is  it  one,  when  we  advert  to  the  fact  that  the 
books  supposed  to  e.xist  in  this  case  are  not  so  specifically 
pointed  out  in  the  bill  as  the  old  practice  may  at  one  time 
have  required,  {Watson  et  al.  tr.  Renunck,  4  John.  Ch., 
381 ;)  and  the  defendant  now  consents  to  an  amendment 
of  the  bill,  putting  there  more  specific  interrogatories  con- 
cerning them,  like  what  ore  now  proposed  to  the  afiidavit, 
and  giving  to  the  defendant  an  opportunity  to  reply  by  an 
amendment  of  his  answer. 

This  seems  reasonable,  and  accords  with  the  suggestion 
of  there  being  another  feasible  mode  of  obviating  the  neces- 
sity for  these  motions.  See  also,  Princess  of  Wales  v.  JSarl 
of  Liverpool^  1  Swanston,  1,14 ;  4  Johns.  Ch.,  386 ;  2  Cox's 
Cases,  226. 


United  States  vs*  Matthew  Stetson. 

When  an  indictment  describes  in  different  counts  different  offences,  and  of  dif- 
ferent grades  and  punishments,  implied  from  the  same  transaction,  and  the 
Terdict  is  guilty  of  the  last  count  only,  judgment  may  properly  be  rendered  on 
the  verdict. 

If  articles  stolen  are  alleged  to  belong  to  owners  "unknown"  the  indictment  is 
good  on  its  face ;  and  if  the  owners  were,  in  fact,  known,  the  objection  should 
have  been  taken  to  the  eyidenoe  at  the  trial  for  a  Tariance  or  by  special  plea. 

The  respondent  had  been  indicted  and  tried  at  the  first 
session  of  this  term,  for  a  charge  of  piracy,  in  one  count, 
for  running  away,  piratically,  in  July,  1845,  with  a  cargo  of 
whale  oil,  at  Sidney,  in  New  South  Wales,  in  the  barque  La 


MAY  TERM,  1847.  166 

United  States  v.  Stetson. 

Grange,  a  vessel  belonging  to  citizens  of  the  United  States, 
of  whicli  he  was  commander,  and  which  had  sailed  from 
New  Bedford. 

In  another  count  he  was  charged  with  larceny  of  the 
same  oil.  In  both,  the  owners  were  described  as  unknown. 
At  the  trial  he  was  found  guilty  of  the  second  count. 

His  counsel,  at  the  adjourned  session  of  the  Court  in 
September,  A.  D.  1847,  filed  a  motion  in  arrest  of  judg- 
ment, a  copy  of  which  is  annexed  : — 

"  And  now,  after  verdict  and  before  judgment,  the  said 
Matthew,  by  his  counsel  assigned  to  him  by  the  Court, 
move  the  Court  in  arrest  of  judgment,  that  the  prisoner  be 
discharged,  for  the  causes  following,  viz : — 

"  1st.  Because  the  indictment  avers  the  property  to  be  of 
certain  persons  whose  names  are  to  the  jurors  aforesaid^  un- 
known ;  and  Atkins  Adams,  a  witness  on  the  trial,  testified 
that  he  was  one  of  the  owners  of  said  property ;  and  that 
he  appeared  as  a  witness  before  the  Grand  Jury,  who  found 
the  bill  of  indictment  in  this  case  ;  so  that  by  inquiry,  the 
Grand  Jury  might  have  ascertained  the  names  of  the  own- 
ers, and  ought  to  have  averred  them  in  the  indictment. 

'^  2d.  Because  the  first  count  is  for  felony,  and  tM  second 
for  a  misdemeanor,  which  two  counts  cannot  be  properly 
and  legally  joined  in  one  indictment." 

This  motion  was  argued  for  the  prisoner  by  /.  Wingate 
Thornton  ;  and  for  the  United  States  by  Ch.  Levi  Woodbury. 

Woodbury,  J.  The  first  ground  assigned  for  the  motion 
in  arrest  of  judgment  has  been  fully  considered  by  this 
Court,  in  the  United  States  v.  Peterson  et  al.,  1  Woodb.  & 
Minot,  305. 

There  it  was  held  that  if  two  counts  were  united  in  one 
indictment  for  the  same  offence,  describing  it  in  the  two  as 
of  different  degrees  of  turpitude,  so  as  to  regard  different 
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kinds  of  punishment  of  4ike  character,  the  judgment  would 
not  be  arrested. 

And  the  impression  conveyed  is,  that  if  the  punishments 
were  of  a  character  clearly  different,  the  motion  would  pre* 
vail ;  and  the  more  especially  so,  if  the  crimes  were  con- 
nected with  two  different  transactions.  The  reason  for  it 
then  would  be,  that  the  Court  had  no  means  of  knowing  of 
which  grade  of  crime,  under  a  general  verdict,  the  jury  had 
supposed  the  defendant  to  be  guilty,  if  it  was  but  one  transac- 
tion ;  or  of  which  of  the  two,  if  there  were  two  transactions. 

But  on  the  contrary,  the  inference  might,  perhaps,  as  well 
be  in  both  cases,  that  the  jury  found  the  prisoner  guilty 
under  both  counts,  and  both  being  good  in  form,  the  Court 
might  at  least  sentence  him  for  either. 

In  this  case,  however,  there  is  no  difficulty  in  rendering 
judgment  on  the  last  count  alone,  as  the  jury  have  found 
the  prisoner  guilty  of  that  count  alone.  The  transaction 
was  also  one  and  the  same  which  was  referred  to  in  both 
counts.  There  is  no  danger  to  the  prisoner  in  this  course, 
and  we  are  not  aware  of  any  precedents  against  it,  when  the 
verdict,  as  here,  was  not  general  on  the  whole  indictment, 
but  limiled,  ipsissinUs  verbis^  to  the  last  count. 

The  cases  cited  for  the  prisoner  on  this  point  from  1  Chit. 
Cr.  L.,  264,  Arch.  Cr.  PL,  60,  and  3  D.  &  E.,  100,  were, 
with  many  others,  considered  and  explained  in  the  case  of 
Peterson,  before  referred  to. 

In  respect  to  the  second  objection,  it  resolves  itself,  when 
analyzed,  into  a  question  rather  of  fact  than  law.  It  is,  in 
substance,  that  the  indictment  describes  the  owners  of  the 
oil  stolen  as  "  unknown,"  when  in  truth  they  were  known, 
— one  of  the  witnesses  being  the  owner. 

But  a  motion  in  arrest  cannot  be  maintained  for  an  error 
in  fact  committed  by  the  Grand  Jury  and  existing  in  the 
indictment. 
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It  must  rest  on  exceptions  in  law  to  what  is  alleged  as  a 
fact,  and  in  law  a  description  of  the  owners  of  the  property 
as  "  unknown,"  is  very  common  and  is  legal.  See  forms 
passimy  1  Chit.  Cr.  L.,  212  ;  Hawk.  P.  0.,  2  B.  26  Oh.,  ^  71  ; 
2  Hale's  P.  C,  181 ;  Cro.  C.  C,  36  ;  Plowd.,  86  b. ;  2  Chit., 
Cr.  L.,  499. 

At  the  same  time  it  may  be  in  some  views  important  to 
the  prisoner  to  have  the  ownership  stated  truly ;  and  the 
question  is  put  by  his  counsel,  how  can  he  avail  himself  of 
a  mistake  in  the  indictment  in  this  respect,  unless  by  a  mo- 
tion in  arrest  ? 

No  difficulty  is  seen  in  objecting  to  the  evidence  at  the 
trial,  if  it  states  the  owners  to  be  known,  when  in  the  indict- 
ment they  are  described  as  unknown.  If  the  difference  be 
material  it  would  be  considered  a  fatal  variance  in  the 
proof  or  in  the  probata  from  the  allegata.  1  Chit.  Cr.  L., 
176,  213,  2  East,  P.  C,  661,  781 ;  3  Camp.,  265,  note  ;  2 
Leach,  578. 

Again,  perhaps,  it  might  if  material,  be  pleaded  specially 
on  leave  at  the  time  of  filing  the  general  issue.  But  in  the 
present  case  the  counsel  for  the  prisoner  is  probably  under 
a  mistake  in  supposing  all  the  owners  of  the  oil  were  known 
at  the  trial.  One  of  the  owners  of  the  ship  was  present  at 
the  trial ;  but  he  was  only  a  part  owner  of  either  the  ship 
or  the  cargo.  And  after  the  lapse  of  many  years  since  the 
transaction,  and  the  owners  being  numerous,  there  was  an 
inherent  difficulty  in  describing  each  of  them,  which  prob- 
ably led  the  Grand  Jury  and  justified  them  to  state  that  the 
owners  were  not  known. 

Motion  overruled.  • 
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Stephen  R.  Parkhurst  vs.  Francis  Kinsman. 

In  States  where  no  Statute  eziets  reguUtting  special  bail,  it  may  be  required  ia 
cases  of  tort  as  well  as  contract,  and  without  affidavit,  as  to  the  true  amount  of 
the  debt  or  damages. 

But  a  motion  may  be  made  to  a  Judge  of  the  Court  to  which  the  writ  is  retoma- 
ble,  before  the  return  day,  to  reduce  the  amount ;  and  it  will  be  complied  witk 
if  affidavits  or  other  evidence  are  produced  which  prove  the  present  amount 
to  be  unreasonable. 

The  ad  damnum  in  the  writ,  and  the  sum  demanded  in  the  declaration,  are  the 
primd/ade  guides  to  the  sheriff. 

The  affidavits  and  proof  must  show  what  is  expected  to  be  recovered  in  the  pres- 
ent  action ;  and  not  the  whole  claim  of  the  plaintiff,  some  of  which  is  not  com- 
petent evidence  under  this  form  of  action. 

On  this  motion  the  Court  will  not  go  into  and  decide  a  doubtful  question  as  to 
jurisdiction  over  this  action,  but  leave  it  to  a  motion  or  plea  after  the  return  of 
the  writ. 

If  another  suit  is  pending  elsewhere  for  the  same  cause  of  action,  the  bail  will  be 
reduced  to  a  nominal  sum,  or  only  common  bail  allowed. 

This  was  an  application  to  reduce  the  amount  of  bail  whieti 
had  been  taken  in  an  action  by  the  above  plaintiff  against 
the  defendant.  The  suit  had  been  instituted  on  the  20th 
of  August,  1847,  returnable  to  the  next  October  term.  The 
defendant  was  arrested  the  day  after,  and  a  bail-bond  de- 
manded and  taken,  for  $20,000,  with  sureties. 

The  motion  was  made  early  in  September,  A.  D.  1847, 
during  an  adjourned  session  of  the  May  term,  and  the  re* 
spondent  appearing  and  asking  time  to  send  to  New  York 
where  the  plaintiff  resides,  for  evidence  to  resist  the  motion, 
it  was  granted,  as  the  respondent  was  not  in  prison,  but  bad 
obtained  bail.  The  motion  came  on  for  final  argument  and 
decision,  September  24th. 

The  defendant  showed  that  the  plaintiff  had  instituted  a 
bill  in  Chancery  against  the  defendant,  and  another  person  in 
New  Jersey,  and  a  like  bill  in  New  York  against  him  and 
one  F.  W.  Hale  ;  the  first  sometime  in  1846,  and  the  last, 
February  9th,  1847. 
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In  those  bills  it  was  admitted  or  proved  that  after  the 
patent  had  been  obtained  by  the  plaintiff,  he  conveyed  one- 
third  of  it  to  the  defendant  for  $3,000,  and  had  been  paid 
$2,000  of  the  same.  That  the  defendant  was  to  make  an4 
Tend  the  machines,  securing  a  profit  of  $100  on  each,  and 
aoeount  for  his  sales  and  receipts ;  and  after  paying  himself 
for  any  advances  for  tools  and  stock,  was  to  pay  over  to  the 
plaintiff  his  proportion  and  allow  him  to  make  and  vend 
the  machines  afterwards  on  certain  terms  then  arranged, 
bat  which  it  is  not  necessary  to  detail. 

Sneh  jHToceedings  appeared  to  have  been  had  in  New 
York  as  to  lead  to  a  decree  of  injunction  against  the  de* 
fendant,  not  to  use  the  machine  longer,  and  to  render  an 
account  of  his  expenditures  and  receipts  in  connection  with 
it.  The  defendant  then  filed  an  affidavit  that  he  in  truth 
owed  the  plaintiff  nothing,  and  that  the  plaintiff  had  no 
cause  of  action  against  him  except  what  was  set  out  in  th» 
bill  filed  in  New  York,  and  that  the  present  suit  and  arrest 
wefe  vexatious,  and  he  ought  to  be  discharged  without  bail 
ca  merely  on  common  bail. 

The  plaintiff  then  showed  that  the  declaration  in  this  ac- 
tion was  trespass  on  the  case,  for  an  infringement  of  a  patent- 
right  for  a  machine  to  clean  cotton  or  wool,  alleged  to  have 
been  invented  by  him,  and  a  patent  obtained  for  it,  May 
1st,  1845 ;  and  that  it  was  violated  by  the  defendant  on 
the  8th  of  July  last,  and  divers  other  times ;  but  not  stating 
where,  nor  that  either  party  was  a  citizen  of  Massachu- 
setts. Both  were  described  as  belonging  to  New  Jersey, 
but  the  defendant  to  be  then  "  commorant "  in  Massachu^ 
setta. 

The  plaintiff  adso  filed  evidence  that  he  had  attempted  to 
get  swvjce  of  the  injunction  on  the  defendant  in  New  York 
withottt  success ;  that  he  believed  the  defendant  justly  owed 
him  $25,000,  the  sum  demanded  in  damages  in  the  wet ; 

VOL.  in.  15 
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and  ttM  the  defendant  was  without  property  in  New  York, 
and  according  to  his  belief,  insolvent. 

The  motion  was  argued  by  Charles  Levi  Woodhmy  for 
the  defendant,  and  King  for  the  plaintiff. 

m 

WooDBURT,  J.  The  question  as  to  what  is  e^rcessive  bail 
tfnd  what  are  the  j»oper  grounds  for  fixing  the  true  amount 
is  in  some  cases  difficult. 

But  such  is  the  jealousy  in  this  country  against  requiring 
an  unreasonable  sum,  that  the  Constitutions  of  some  States 
undertake  expressly  to  prohibit  it,  as  does  the  Constitution 
of  the  United  States.  See  Constitution  of  New  Hamp.,  Art. 
ltd  of  Bill  of  Rights,  and  Cons,  of  U.  S.,  amendment  8lh. 

Especially  is  it  imjnroper  to  require  an  unreasonable  sna 
in  criminal  cases,  where  the  data  for  fixing  a  proper  one  are 
mere  uncertain,  and  where  persomd  prejudice  can  operate 
mors  freely  without  detection. 

At  the  same  time,  in  both  criminal  and  civil  cases,  a  duty 
exists  in  public  officers  to  require  sufficient  bail  at  the  peril 
of  a  suit  against  themselves,  if  not  acting  honestly  and 
fairly ;  and  here,  in  revising  the  sum,  no  censure  or  correc- 
tion is  proper  unless  the  amount  is  clearly  unreasonaMe. 
Svan$  V.  Fostetf  1  New  Hamp.  R.,  3f  4,  and  cases  cited ; 
a  Ohitty's  Gen.  Prac.,  370 ;  Craig  v.  £n>vii,  Peters's  C* 
0.,  365. 

The  twenty-third  rule  of  this  Court,  imder  which  this 
motion  is  made,  requires  that  the  sum  be  <'  unreasonable '' 
in  order  to  justify  a  redaction.  In  ESngland  and  seyeral  of 
die  States,  there  are  statutes  regulating,  to  some  extent, 
where  bail  may  be  required  and  the  amount ;  and  some* 
times  the  mode  and  time  of  fixing  the  amount  of  special 
bail  are  prescribed  by  express  legislation.  So  in  the  EKs- 
trict  of  Columbia,  by  Congress,  in  6  Statutes  at  Large,  499. 

The  amount  due  in  England  to  requ^  any  special  bail 
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hw  at  tunas  been  as  bigh  as  £20,  in  casa  of  debt,  Gfll^.  C» 
P.,  36,37;  1  Tidd,  187. 

And  at  times  it  has  not  been  allowed  at  •all,  where  the 
damages  were  uncertain,  as  in  cases  of  tort.  Gilb^  C  P., 
36.  See  the  departures  from  this  in  extreme  cases  of  pei^ 
SOBal  iiqury  in  England,     1  Bac.  Ab.  ^^  Bail." 

la  respect  to  the  time  and  mode  of  fixing  the  amooat,  it 
seems  to  be  done  frequently  before  the  return  day  of  thu 

JBofoie  the  setum  of  the  writ,  as  in  this  case,  the  sheriff 
fat  fingUmd  may  give  up  the  bail  bond  on  proper  facta 

1  Tidd.  Bne^  261 ;  Cowp.,  71. 

And  bail  above,  on  a  surrender  of  the  prineipai  at  any 
^we,  may  be  dischai^ed.     1  East,  S83. 

If  a  person,  like  an  attorney,  be  improperly  held  to  bail, 
he  may  on  motion  at  any  time  be  disehaj^ed.  1  Wiki^, 
298 ;  and  apparently  this  may  be  before  the  writ  is  returned. 
B§^fmU0  T.  Le9y,  2  Strange,  1209.  3o,  of  a  wife  arrested. 
lEast,  16;  2  Salk.,  644 

See  a  case  of  large  reduction  in  the  bait  in  New  T<Kk, 
from  #10,000  to  $500,  in  a  case  of  toft.  BaUingaU  y. 
Bmmh,  1  QaU,  R.,  237. 

But  in  some  States,  and  especially  in  MaMaohuaetts,  tha 
sebject  of  special  bail  is  left  very  loosely.     17  Mass.  R.,  177. 

In  cases  of  contract  there  is  some  test  in  the  debt  as  to 
the  ixne  amount,  and  statutes  exist  disallowing  bail  at  all, 
nnleas  the  sum  demanded  exceeds  a  certain  sum. 

In  New  Hampshire  since  1819,  the  sum  demanded  must 
exeeed  #13.33,  the  jurisdiction  of  a  Justice  of  the  Peace. 

2  New  Hamp.  R.,  492. 

But  the  forms  of  process  requiring  bail  being  established 
by  law,  New  Hamp.  Stat.  ( 1830  ed.,)  68, 65,  it  can  usually  be 
taken,  wheaoTer  not  prohibited,  and  is  then  by  f<Hrce  of  the 
statute  regulating  the  form  of  process  and  by  the  principles 
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of  the  English  law  in  force  when  our  ancestors  emigrated 
hither,  and  not  by  any  mere  rule  of  this  or  other  Courts,  bs 
seems  to  have  been  supposed  in  the  argument. 

Hence,  we  cannot  dispense  with  it  where  the  law  has  not 
dispensed  with  it.  Hence,  we  must  uphold  it  as  not  being 
dispensed  with  by  statute,  in  all  cases  sounding  in  tort, 
though  some  sounding  in  contract,  when  small,  are  by  stat- 
ute excepted. 

I  have  no  doubt,  however,  that  under  these  circumstances, 
open  as  the  requisition  of  large  bail  to  any  amount  is,  with- 
out even  an  oath  required  by  the  plaintiff  to  the  amount  of 
his  damage,  and  leaving  the  defendant  much  at  the  mercy 
of  the  caprice  or  passion  of  a  plaintiff,  and  subject  as  this 
matter  is  to  great  vexation  and  abuse  when  the  defendant 
happens  as  here  to  be  arrested  among  strangers,  and  for 
which  an  action  for  malicious  prosecution  or  for  demanding 
excessive  bail  is  a  very  inadequate  and  procrastinated  rem- 
edy,, the  course  of  a  plaintiff  is  to  he  carefully  scrutinised  on 
motions  like  this. 

Some  impartial  officer  or  judicial  tribunal  should  hold 
equal  scales  between  the  parties  and  fix  the  sum  as  security 
for  them,  since  neither  of  them  ex  parte  is  very  well  fitted 
to  regulate  it  impartially. 

Legislation  more  in  detail  is  certainly  needed  on  this 
matter ;  and  to  show  the  views  of  Congress  in  a  place  where 
its  legislation  is  exclusive,  it  proceeded  by  the  Act  of 
Aug.  1st,  1842,  to  provide  that  in  no  civil  suits  special  bail 
shall  be  required  without  an  affidavit  that  the  respondent 
is  about  to  abscond,  or  was  guilty  of  a  breach  of  trust, 
or  using  fraud  in  the  contract ;  and  providing  that  a  Judge 
in  vacation,  or  the  Court  in  term  time,  may  inquire  into 
these  matters.     5  Statutes  at  Large,  499. 

Again,  by  act  of  June  17th,  1844,  it  was  required  that  the 
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dabt  ahould  exceed  $B0  in  order  to  hold  to  bail  at  all. 
6  Statutes  at  Lai^e,  678. 

The  Statutes  of  New  Hampshire  exonerate  from  any  bail 
adminiatratora,  when  aued  in  autre  droits  and  tenants  in  real 
actions,  being  there  a  species  of  proceeding  as  if  m  renk. 
I  New  Hamp.  Stat.  (1830  ed.,)  338  and  95. 

These  exceptions  seem  reasonable,  per  se,  independent  of 
any  statute. 

But  in  cases  of  tort  the  statute  of  12  George  1,  allowing 
bail  in  no  civil  cases  except  suits  on  contracts  and  the  debts 
sustained  by  affidavit,  made  a  change  there,  which  has  but 
few  exceptions. 

Tet  this  statute  seems  never  to  have  been  adopted  heroi 
either  in  practice  or  by  statute.     17  Mass.  R.,  176,  177. 

Where  the  matter  is  unregulated  by  statute,  as  here,  and 
the  case  is  one  which  by  the  general  laws  of  the  State  is 
dfUk  to  the  requisition  of  bail,  though  in  tort,  the  chief 
goide  in  the  first  instance  is  the  ad  damnum.  1  Bac.  Ah. 
«B^." 

Next  the  declaration  where  the  amount  appears  distinctly 
there.    8  East,  368. 

And  next,  when  the  amount  is  afterwards  contested  in 
justifying  bail  in  England,  or  here,  in  listening  to  a  motion 
Ifte  this  to  reduce  the  amount,  the  affidavits  of  the  parties 
to  the  facts  bearing  on  the  true  amount,  are  some  guide. 

And  finally,  other  evidence  which  may  throw  light  on 
that  pertinent  and  controlling  inquiry. 

Bnt  even  then  the  Court  will  not  go  into  nice  questions 
of  law  between  the  parties  trying  their  strict  rights,  with 
additions  or  deductions  from  the  dam&ges,  as  those  ques^ 
tions  are  settled  the  one  way  or  the  other  on  apicee  jurie. 
4  Bam.  &  Adolph.,  467. 

But  the  Court  will  merely  examine  to  see  what  is  prob* 

16  • 
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ably  and  apparently  to  be  recorered  on  the  general  aspect 
of  the  action  and  the  evidence.    2  East,  457 ;  8  Dal.,  330. 

Otherwise,  looking  to  legal  exceptions,  the  present  writ 
might  not  be  considered  as  giving  us  any  jurisdiction,  or  as 
justifying  any  bail. 

It  is,  on  its  face,  not  between  persons,  either  of  whom  is 
averred  to  be  a  citizen  of  Massachusetts,  but  both  citizens 
of  New  Jersey,  and  are  merely  <^  commorant  "  here.  G€»- 
sies  V.  Balhn,  6  Peters,  761 ;  Bank  of  the  United  States 
V.  MosSy  6  Howard,  31;  SulUvan.  v.  Fulton  Steamboat 
Co.,  6  Wheat.,  460. 

Unless  one  is  averred  to  be  a  citizen  of  the  State  where 
the  arrest  is  made,  and  not  merely  conunorant  there,  the 
jurisdiction  is  very  doubtful.  See  last  cases,  and  Conk. 
Prac.,  74;  1  Paine,  C.  0.,  680,  694 ;  2  Cranch,  9,  126. 

At  the  same  time,  it  is  nowhere  averred  that  the  wrong 
was  committed  in  this  State  or  within  this  district  or  cir- 
cuit of  this  Court.  The  subject  matter  is,  to  be  sure, 
alleged  to  be  a  violation  of  a  patent-right ;  but  it  may  be 
doubtful  whether  even  then  this  Court  can  exercise  juris- 
diction, when  in  no  way,  even  under  a  videlicet,  is  the 
wrong  averred  to  have  happened  in  this  district,  or  either 
party  to  have  been  a  citizen  of  it. 

The  facts,  too,  are  understood  to  agree  with  these  altegft* 
tions,  and  hence  no  amendment  except  as  to  the  place  of  the 
wrong,  to  be  feasible  hereafter,  and  even  that  amendment 
might  exonerate  the  bail  wholly.  But  leaving  this  matter 
on  this  motion  and  going  to  the  case  as  appearing  on  the 
merits  in  the  evidence  and  declaration,  and  other  legal  diffi- 
tculties  are  presented.  See  Knox  v.  Oreenleaf,  Wallace, 
R.,  114 

It  is  first  apparent  that  the  bills  in  equity  instituted  by 
this  plaintiff  in  New  Jersey  and  New  York,  against  the  de- 
fendant and  others,  proceeded  on  the  ground  that  he  was  a 
tenant  in  common  or  copartner  with  the  plaintiff  in  the  pa- 
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tent  and  machines.  And  though  another  person  was  joined 
on  account  of  other  considerations,  the  liability  to  account, 
as  a  copartner,  for  his  receipts,  was  the  gravamen  of  the 
cases,  as  between  the  defendant  and  the  plaintiff. 

It  is,  therefore,  u^ed  that  in  point  of  law  the  jdaintiff 
coold  not  sustain  this  action  for  trespass  on  the  case,  against 
his  copartner,  either  for  those  same  proceeds  sought  to  be 
obtained  by  the  bills  or  for  any  other  yiolation  of  the  pa- 
tenl. 

But  without  going  into  this  legal  objection  on  this  mo- 
tion, it  being  an  objection  which  may  be  hereafter  mooted, 
and  on  a  diffidrent  state  of  facts,  perhaps,  and  hence  decided 
differently ;  it  may  be  observed  that  usually  actions  in  tort  at 
law  will  not  lie  between  tenants  in  common.  2  John.,  468; 
3  John.,  175 ;  15  John.,  179  ;  1  Chitty  on  Plead.,  90 ;  8  D. 
&  E.,  145 ;  2  Saund.,  476 ;  4  East,  121 ;  1  D.  d:^  E.,  658  ; 
1  Balk.,  290. 

Though  perhaps  if  one  destroy,  or  violently  damage 
the  partnership  property,  an  action  might  lie,  considering  the 
tenancy  in  common  to  be  thus  abolished  or  severed,  and  the 
aet  as  one  not  done  on  joint  account.  Ck>.  Litt.,  200 ; 
1  East,  363,  368 ;  Bull.  N.  P.,  9,  34 ;  4  East,  121 ;  1  Ld.  Ray., 
737.  Because  there  he  does  the  injury  not  as  a  partner,  and  it 
may  be,  not  within  the  scope  of  his  partnership  powers  and 
duties,  and  is  prosecuted  for  what  he  does  dehors,  and  be- 
yond his  interests  in  common,  and  which  operates  as  a  tort- 
ions  wrong  to  others. 

Perhaps,  too,  in  this  case  the  plaintiff  in  this  action  means 
to  go  for  damages  by  the  defendant  to  his  patent,  caused  by 
constructing  a  new  and  different  machine,  though  on  like 
principles,  and  thus  infringing  on  this,  but  declining  to  ac- 
count for  the  sales  and  the  infringement. 

In  such  a  suit  it  would  be  proper  to  join  all  the  owners 
ot  the  first  patent  if  one  of  them  was  not  the  violator  of  it ; 
and  then  the  subtle  question  would  arise,  whether  a  copart- 
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ner  could  nat  sue  alone  for  the  damage  whieh  he  almie  eirf- 
fete,  to  the  extent  of  his  interest,  by  this  separate  and  inde- 
pendent wrong  conunitted  by  his  copartner. 

Without  deciding  this  now,  but  supposing  in  the  hearing 
of  thie  motion  that  such  a  suit  may  be  sustainable,  the  ques- 
tion then  arises,  which  we  are  now  prepared  to  dispose  of, 
what  is  shown  to  be  the  probable  amount  of  damages  whicA 
have  thus  been  suatamed  by  the  plaintiff. 

It  is  not,  as  has  been  argued,  and  as  the  plaintiff  in  a  part 
of  his  affidavit  seems  to  suppose,  the  amount  claimed  in  the 
bills  in  chancery,  for  receipts  of  sales  in  the  first  patent, 
in  which  they  are  jointly  interested  and  for  which  he  prom- 
ised to  account,  and  the  allegations  as  to  which  sound  ia 
contract. 

That  is  not  the  cause  before  us.  But  it  is  an  action  aa 
the  case  against  him  for  a  misfeasance  sounding  in  tort  and 
not  in  contract,  and  claiming  damages  against  him  as  a 
wrong-doer,  and  not  an  account  from  him  as  a  copartner. 

If  it  was  for  the  same  matter,  the  arrest  and  bail  required 
of  the  large  sum  of  $25,000,  when  a  proceeding  in  chancery 
for  the  same  matter  was  still  pending  in  both  New  Jersey 
and  New  York,  would  seem  to  be  vexatious,  if  no^i 
technically  barred.  Bumham  v.  Webster^  X  Woodb.  &, 
Min.,  172 ;  AMpden  v.  Nixtm,  4  Howard,  467. 

The  parties,  as  to  this  special  claim,  being  the  same, 
though  all  the  parties  to  the  bill  are  not,  and  the  siil:]ti®<^(  ^ 
dispute  the  same,  though  in  different  forms  of  action,  the  dif* 
ference  would,  by  analogy  to  many  other  cases,  be  so  small 
as  not  to  justify  anything  but  common  or  nominal  bail. 
Tidd's  Prac.,  184,  185 ;  7  D.  &>  E.,  470 ;  2  East,  453. 

It  would  be  enough  to  defeat  a  third  suit  for  the  same 
matter  pending  at  the  same  time,  or  at  least  weuM  defeat, 
as  not  just  and  reasonable,  large  bail  being  proper  in  it  from 
the  same  party,  prosecuted  in  all  three  oi  them,  though 
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httVHig  othen  associated  with  him  here.  The  course  would 
be  oppvessiTe  and  yexatious,  and  hence  only  common  bail 
demandable.  Taylor  v.  Wusteneffs^  2  Strange,  1218; 
3  East,  309. 

The  only  plausible  position  then  to  justify,  requiring  any 
special  bail  in  this  action  is,  that  the  gist  of  it  is  di£ferent 
fipom  the  matter  in  those  bills,  and  that  it  is  not  merely  fot 
the  same  matter,  nor  even  as  is  ai^ued,  for  like  matter 
arising  subsequent  to  bringing  those  bills.  That  last  view 
is  open  to  the  objections  first  named  of  these  parties  being, 
ss  to  that,  partners,  and  not  liable  to  each  other  for  profits  of 
Aeir  business,  in  an  action  at  law,  much  less  an  action 
sounding  in  tort.  Beside  this,  if  it  was  for  like  matter,  sub- 
sequent, the  claim  could  cover  only  a  few  months'  sales 
and  profits,  which  from  all  the  evidence,  must  be  small  in 
amount,  and  require  only  very  reduced,  bail. 

If  the  gist  be  different,  and  relate  to  a  new  machine  col* 
orably  different  from  the  first  one,  which  the  defendant  has 
built  and  sold,  and  appropriated  all  the  profits  to  himself  as 
if  sole  owner,  then  the  action  may  perhaps  be  maintainable. 
At  all  events,  I  shall  not  on  this  motion,  for  reasons  before 
stated,  examine  and  decide  so  doubtful  a  question  of  law. 

Considering  this  action,  then,  as  maintainable  like  a  suit 
against  a  third  person  for  such  an  infringement,  and  treat- 
ing the  defendant  in  that  as  acting  in  a  separate  and  inde- 
pendent capacity  like  a  third  person,  what  is  the  amount  of 
damages  that  he  appears  on  the  evidence  to  have  thus  sus- 
tained? 

He  does  not  himself  swear  that  this  separate  injury  is  to 
the  extent  of  $20,000,  or  to  any  specific  amount,  though  be 
intimates  in  a  portion  of  his  affidavit,  that  he  has  thus  been 
injured.  When  he  testifies  to  claims  of  $20,000  on  the  de- 
fendant as  just,  it  is  all  his  claims  of  every  kind,  including 
thoee  litigated  in  New  York  and  New  Jersey  as  well  as 
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liere,  and  cfadms  against  him  as  partner  no  leas  than  Ihaie 
against  him  as  a  violator  of  his  patent-right  by  means  of  & 
new  machine,  founded  on  the  same  principles,  though  set 
up  as  new,  and  as  belonging  to  the  defendant,  ezeluaivety'. 

There  being  then  no  evidence  as  to  the  separate  amovnt 
of  damage  on  this  account,  the  only  safe  rule  is  to  be  gov- 
erned by  the  average  amount  of  damages  which  have  been 
given  usually  in  this  class  of  cases  in  this  State. 

The  value  of  patents  is  unequal,  the  extent  and  dufatvm 
of  the  infringement  different ;  but  the  highest  verdicts  ren- 
dered here  the  last  ten  years  have  been  only  about  $2,000« 

Many  have  been  less,  and  where  only  ^1,200,  motions 
have  been  made  to  set  verdicts  aside  as  excessive.  Allen  v. 
Blunt,  2  Woodb.  &.  Min.,  121. 

I  see  nothing  in  the  facts  of  this  ease  to  justify  an  ex- 
pectation of  recovering  more  than  $2,000,  and  the  probabili- 
ties are  in  favor  of  a  less  sum. 

The  sale  of  twelve  to  fifteen  machines,  not  returned,  at 
$100  profits  on  each  would  probably  eover  all. 

So  the  original  value  of  the  whole  patent-right  was  esti- 
mated at  only  $9,000,  as  one-third  of  it  was  sold  for  $3000, 
so  that  the  whole  of  the  plaintiff's  rimre  encroached  en 
would  be  worth  only  $6,000,  or  less  than  $600  a  year  for 
the  whole  tenn  of  fourteen  years.  This  patent  had  been 
used  only  about  two  years  by  the  defendant. 

Supposing  the  cost  to  be  not  over  an  ordinary  amount, 
and  $500  more  would  cover  that,  it  seems  to  me,  then,  that 
the  bail  should  not  be  more  than  $2,500,  in  o  rder  to  inr 
sore  not  only  the  appearance  of  the  party,  bat  his  abiding 
the  event  of  a  trial. 

One  view  as  the  defendant's  being  among  strangers  here, 
and  exposed  to  increased  difficulty  and  expense  in  getting 
large  bail ;  and  this  being  the  third  suit  against  him  for  dif* 
ficttltiee  about  their  patent-rights,  all  pending  at  once,  and 
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this  being  broogtit,  not  in  New  Jersey  or  Ne\i^  York,  whert 
the  parties  reside,  or  do  business,  bnt  in  a  remote  Ststoi 
would  appear  to  justify  reducing  the  sum  still  lower.  On 
the  ceatiary,  there  is  some  evidence  that  the  defendant  has 
kept  out  of  die  way  of  legal  process  in  New  York  since  the 
injunction  there,  and  is  carrying  on  his  evasions  of  the  plain* 
tiffs  rights,  without  due  respect  to  judicial  decisions.  Tliis 
might,  perhaps,  warrant  a  larger  sum. 

The  counsel  then  agreed  to  a  reduction  of  the  bail  bond 
to  $4,000,  and  a  rule  to  that  effect  was  entered  accordi^ly. 


WCLLIAM   SoHIEB,  ASSIGNEE,  V.  JoHN  MeBRTL. 

When  m  temporary  ii^imction  is  asked  artor  filing  of  the  bill,  and  before  an  aniwer 
aad  hearing  as  to  apermment  iijimetioii,  it  maj  be  suiieimt,  in  theSnt  instance^ 
to  show  that  the  judgment  and  execution  objected  to,  were  obtained  by  a  default 
of  the  debtors,  that  they  soon  after  went  into  bankruptcy,  that  the  plaintiff  was 
a rdatiTe,  and  the  demand  large,  and  ef  some  years  standing;  but  that  when 
«thcr  endenee  is  put  in,  showing  the  original  debt  to  be  bonA  jUk^  that  the  de- 
lay of  seTeral  years  was  to  accommodate  former  partners  and  relatiyes,  that  the 
•etioit  was  defaulted  because  there  was  no  defence,  that  the  plaintiff  had  prom- 
ised as  mneh  iavor  as  other  creditors  gare,  and  that  the  suit  was  brought  in 
this  Court  and  the  attachment  properly  made,  as  the  plaintiff  had  long  lited  in 
a  diifarent  State,  and  did  so  when  the  debt  aroee,^-^he8e  circumstances  re- 
sored  anspieion  and  sustyned  the  preoeediBg  sought  to  be  enjoined  agasast. 

One  of  the  signers  of  the  note  sued  on  was  a  new  partner,  and  had  affixed  his 
name  within  a  year,  and  most  of  the  real  estate  now  stood  in  his  name  instead 
•f  tliat  of  one  of  the  ftmner  partners,  and  he  became  sick  and  infirm,  and  his 
aano  was  asked  as  seeurity,  and  six  months'  more  credit  was  giTen  afterward ; 
this  was  binding  on  him,  so  as  not  to  justify  the  setting  aside  the  default,  or 
an  injunction  on  motion  of  the  assignees  of  the  d^or. 


This  was  a  bill  in  Chancery  a^ng  an  injunction  i^ainsi 
the  respondent  in  the  following  case.  It  was  filed  Septem- 
ber 8th,  1847,  at  an  adjourned  session  of  the  May  T^nn* 
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In  March,  1847,  an  action  had  been  inttitntad  by  Menril  in 
this  Court,  as  a  citizen  of  the  State  of  Maine,  against  Aa» 
drew  Horn,  Richard  Horn,  and  Sinclair,  citizens  of  Ma»- 
sachusetts,  on  a  promissory  note  made  by  them  to  him, 
dated  May  1st,  1841,  for  $16,000,  in  one  year,  with  inter- 
est. 

It  was  returnable  at  the  May  Term  ensuing ;  was  defaolt*- 
ed  and  judgment  rendered  June  19th,  1847,  against  Andrew 
Horn  and  Sinclair,  the  death  of  Richard  being  first  sug- 
gested. 

Execution  issued  the  same  day  and  was  within  thirty 
days  extended  on  certain  property  of  the  respondent,  chiefly 
equities  of  redemption,  which  had  been  attached  on  the 
original  writ.     It  was  advertised  for  sale  on  the  16th  inst. 

The  bill  alleges  that  the  respondents  were  petitioned 
against  as  insolvents,  on  the  2d  of  August,  1847,  and  the 
complainant  appointed  assignee,  August  28th.  That  in  be- 
half of  the  creditors,  he  seeks  to  avoid  the  note  and  judg* 
ment  upon  it,  because  believed  to  be  collusive  and  without 
due  consideration ;  and  asks  a  temporary  injunction  till  fur- 
ther pleadings,  answer  and  process  can  be  had. 

In  order  to  justify  the  preliminary  injunction  now  request- 
ed, the  complainant  offered  copies  of  the  records  referred  to, 
and  proved  the  facts  that  this  firm  had  been  accustomed  to 
defend  other  suits,  but  had  allowed  this  one  to  be  defaulted ; 
that  Menril  was  father-in-law  of  Richard  Horn,  and  that 
the  respondents  became  embarrassed  last  January,  and  pro- 
ceedings in  insolvency  had  been  instituted  against  them, 
April  6th,  1847,  and  a  warrant  issued  which  had  never  been 
delivered  to  a  messenger  or  returned. 

The  plaintiff  also  put  Sinclair  on  the  stand,  as  a  witness, 
and  put  in  the  deposition  or  examination  of  Andrew  Horn 
before  the  Master,  to  show  the  origin  of  the  debt,  and  the 
note  and  certain  property  conveyed  to  Merril. 
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But  this  evidence  unexpectedlf  proved  thiit  Menril,  as 
eariy  as  1836,  became  a  silent  partner  in  a  fiim  composed 
of  Richard  Horn,  his  son-in-law,  and  Sinclair,  for  dealing 
in  lumber  and  real  estate ;  that  he  loaned  to  them  the 
capital  of  $6,000  to  $8,000,  and  was  to  hare  one-half  the 
profits;  that  in  the  spring  of  1841,  Merril  wished  to  with- 
draw ;  that  on  an  inventory  and  examination  of  their  con- 
eems  it  was  estimated  that  they  (Richard  and  Sinclair)  were 
worth  $40,000,  including  the  firm  property ;  and  repaying 
to  Merril  half  the  profits  in  that  and  his  principal,  would 
give  to  him  about  $16,000  and  leave  them  worth  $24,000 
as  aecwity  for  his  final  payment.  That  Merril  was  wealthy, 
and  waited  for  his  money  till  about  the  summer  of  1846^ 
when  he  became  uneasy  and  requested  that  Andrew  Horoy 
who,  in  the  meantime,  had  become  a  member  of  the  firm^ 
should  sign  the  note. 

One  ground  urged  for  this  was,  that  most  of  the  new 
debts  for  real  estate  had  been  taken  in  his  name  instead  of 
Kichard's,  who  was  sick  and  not  expected  long  to  survive ; 
and  that  Richard  having  conveyed  most  of  the  old  estate, 
Merril  would  not  be  so  secure  as  he  was  at  first,  without 
Andrew's  name. 

Accordingly,  in  September,  1846,  Andrew  signed  the 
note,  and  no  further  steps  were  taken  to  collect  it  till  the 
suit  in  March,  1847. 

After  the  firm  became  embarrassed,  in  January,  1847, 
Merril  agreed  to  compromise  on  the  same  terms  which  all 
the  other  creditors  would  accede  to,  but  after  an  attempt  to 
get  them  aU  to  unite  in  a  settlement,  it  failed. 

Sinclair  testified  that  the  action  on  this  note  was  not  de- 
finded,  as  no  valid  objection  existed  against  it,,  and  beoause 
Meiril  had  agreed  to  a  compromise  if  the  lest  of  the  credi- 
tois  would ;  but  though  provision  had  been  ofiered  to  pay 
several  of  them  in  full,  including  Merril,  all  did  not  i^vee. 
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Sinclair  swore  further,  that  everything  had.  been  endoned 
on  the  note  by  Menril,  whieh  had  ever  beea  paid  to  him  in 
any  shape. 

S0kiery  pro  se  ;  Simrnofu,  for  Blerril. 

WooBKnnr,  J.  The  complainant  in  this  ease  had  suffi- 
cient grounds,  pritni  frndef  as  assignee  of  the  cxeditors,  to 
suspect  firom  the  lavge  amount  of  this  note,  and  the  lela- 
tioDship  between  the  parties,  and  the  great  length  of  time 
it  had  run,  as  well  as  its  being  defaulted,  that  it  was  not 
entirely  for  a  valid  consideration. 

He  has  doae  right,  therefore,  to  have  the  real  facts  ascer- 
tained. But  as  developed  by  his  own  witnesses,  they  re- 
move the  suspicions,  explain  all  which  was  questipnable, 
and  furnish  no  apology  for  the  interference  of  this  Court  in 
the  legal  proceedings  by  any  extraordinary  measure  of  an 
injunction. 

If  regarded  in  another  light,  such  as  a  motion  to  set  amde 
the  default  and  the  subsequent  proceedings,  made  at  aaothw 
session  of  the  same  term  on  the  ground  of  a  good  drfenoe 
to  the  note  or  cause  of  action,  the  case  is  not  clearly  made 
out.  The  consideration  of  the  note  was  valid  and  ample. 
All  payments  on  it  have  been  allowed.  There  is  no  defiance 
of  the  Statute  <^  Limitations  against  it.  Nor  is  there  the 
least  fraud  or  collusion  proved  which  would  enable  the  aa- 
signee  to  defend  where  the  debtor  might  not.  See  cases  in 
L^nd  V.  The  Medara,  2  Woodb.  &  Min.,  92. 

If  Andrew  Horn  could  in  strict  law  defend,  because  he 
signed  after  the  original  making  of  the  note,  it  would  not 
avafl  in  favor  of  the  other  signers. 

Sut,  in  my  view,  he  has  in  strict  law  no  good  defence, 
much  less  in  equity,  and  much  less  in  such  a  way  as  to 
justify  us  in  setting  aside  the  default  to  let  in  a  defenoe  of 
so  baish  and  unjust  a  character. 
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Such  a  fiRibsequent  signer  may  well  be  regarded  as  a  pcin- 
eipal,  and  as  adopting  both  the  original  promise  and  original 
eoosideration.  See  cases  in  Phillips  v.  PreMton,  in  6  How- 
aid,  278. 

He,  in  truth,  received  the  benefit  of  much  of  the  very 
property  left  with  the  firm,  for  which  this  note  was  given. 
When  he  afterwards  became  a  member,  and  Richard  con- 
veyed it,  the  tide  to  other  property  received  in  exchange  or 
bought  with  its  proceeds  was  taken  in  his  name  instead  of 
Richard's. 

Again,  he  not  only  in  this  way  obtained  property,  but 
Richard's  name  ceased  to  become  good  security  by  this 
means,  and  Andrew's  was  properly  substituted  or  added  to  it 
in  consequence  of  his  holding  much  of  the  estate  whieh 
had  before  been  in  Richard's  name.  This  course  was  not 
only  just,  to  Merril,  but  it  doubtless  led  him  to  give 
further  indulgence  to  all  on  the  note. 

He,  in  fact,  waited  nearly  six  months  longer,  and  thus 
the  consideration  in  either  view  seemed  sufficient  to  make 
Andrew  responsible  for  what  he  promised,  deliberately,  in 
writing,  and  under  his  own  signature. 

But,  in  the  other  view,  as  a  case  where  the  plaintiff, 
Merril,  in  a  suit  at  law  is  prosecuting  an  action  unjustifiably, 
or  getting  an  improper  advantage  in  this  Court,  the  applica- 
tion for  an  injunction  does  not  seem,  after  all  the  evidence 
has  been  put  in  and  weighed,  as  at  all  sustained  by  any 
sufficient  ground. 

There  is  no  combination  to  uphold  the  attachment  against 
the  insolvent  law  by  a  collusive  action  in  this  Court,  when 
it  should  not  be  here.  Merril  lives  in  Maine,  and  did  in 
1841,  when  the  note  was  given,  and  long  before.  Tourney, 
Smith  J  1  Woodb.  &  Min.,  116 ;  Perry  Man.  Co.  v.  Brown, 
2  Woodb.  d&  Min.,  449. 
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Merril  obtained  his  lien,  then,  by  his  attachment  first.  It 
was  not  only  first,  but  a  fair  and  legal  lien. 

Merril  seems,  also,  in  law  and  equity  entitled  to  recoTer 
all  the  note,  deducting  the  endorsements.  The  partnership 
was  on  fair  terms,  the  settlement  fair,  the  execution  of  the 
note  fair,  the  suit  conducted  in  a  fair  manner. 

In  this  state  of  things  it  would  not  do  to  issue  an  injunc- 
tion, because  something  may  be  obtained  from  Merril's 
answer  to  the  bill  which  would  injure  his  case.  No  such 
presumption  exists,  since  the  whole  has  been  explained 
satisfactorily  by  the  other  parties,  under  oath. 

Without  evidence,  then,  of  wrong  or  fraud,  and  indeed, 
against  evidence  to  the  contrary,  I  do  not  feel  justified  in 
interfering  with  an  actual  judgment. 

Motion  for  a  temporary  injunction  refused. 


CIRCUIT  COURT  OF  THE  UNITED  STATES 
FOR  THE  FIRST  CIRCUIT. 


Jbprtlffi  4!CftCtt(t 


RHODE    ISLAND,    JUNE   TERM,    1847,    AT    NEWPORT. 


__--  (  Hon.  LEVI  WOODBURT.  Associate  Jostice  of  tlie  Svpieiiie  Cowt. 
"^"'  I  Hon.  JOHN  PITMAN,  District  Judge. 


Noah  Fearing  ei  al.  v.  Mark  A.  DeWolf  et  oL 

A  verdict  is  not  to  be  set  aside  as  against  the  weight  of  eridenoe,  if  some  existed 
on  both  sides,  or  if  the  credibility  of  some  of  the  witnesses  was  in  question,  or 
if  &e  Ooort  did  not  stop  one  side  from  putting  in  more  testimony. 

It  is  not  sufficient  that  the  Court  differed  in  opinion  from  the  jury  on  the  facts, 
but  there  must  have  been  some  apparent  mistake  or  clear  abuse  of  power  by 
the  jury. 

This  was  an  action  of  assampsit  against  the  defendants,  as 
ovnen  of  the  ship  Corinthian,  for  certain  supplies  furnished 
to  her  when  fittii^  out  on  a  whaling  voyage. 

A  variety  of  points  arose  in  the  case,  and  much  contra- 
dictory testimony  was  given.  But  none  of  these  points  or 
the  testimony  need  be  detailed  except  that,  after  verdict  for 
the  plaintiffs,  ofi  evidence  so  strong  on  each  side  as  to  lead 
to  much  argument  by  counsel  and  considerable  difficulty 
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in  the  jury  in  agreeing,  a  motion  was  made  by  the  de- 
fendants to  set  aside  the  verdict  solely  on  the  ground  that 
it  was  against  the  weight  of  evidence. 

This  motion  was  argued  at  the  November  Term,  1846, 
and  at  this  term,  by  Blake  and  Whipple^  counsel  for  the 
defendants,  and  Potter  and  12.  Oreen^  for  the  plaintiff. 

WooDBURT,  J.  At  the  trial  of  this  case  I  was  not  expect- 
ing a  verdict  as  very  probable,  for  the  plaintiffs.  And  if 
one  was  returned  for  them,  I  did  not  anticipate  it  would  be 
for  so  large  an  amount. 

But  no  mistake  in  point  of  law  arose  in  the  rulings  at  the 
trial,  or  in  the  charge  to  the  jury,  which  is  excepted  to  by 
the  respondents,  and  no  allegation  is  made  of  any  misbe- 
havior by  or  towards  the  jury.  Nor  is  any  affidavit  filed  of 
newly  discovered  evidence. 

The  motion  presents  then,  this  naked  question — ^whether, 
when  evidence  was  offered  on  both  sides,  and  was  so  con- 
flicting as  to  justify  an  argument  on  both  sides,  and  to  cause 
delay  and  difficulty  with  the  jury  in  deciding  on  its  weight, 
and  when  some  of  it  was  attacked  as  incredible,  this  Court 
can  be  justified  in  setting  the  verdict  aside  ?     I  think  not. 

It  is  not  the  judges,  whose  office  it  is  to  weigh  the  facts, 
but  the  jurors.  Ad  questionem  facti  non  respondent  judi- 
ceSf  ad  questionem  juris  non  respondent  juratores.  1  In- 
stit.,  155,  b. 

At  the  same  time  it  is  conceded,  that  while  these  two 
gseait  arms  of  the  State  in  administering  justice  have  their 
general  boundaries  thus  truly  defined,  the  Court,  as  the  pre- 
siding authority,  is  required  to  exercise  a  superintending 
power  over  the  trial  of  facts,  in  order  to  prevent  gross  in- 
justice, either  bjs^  accident  or  corruption. 

Hence  it  becomes  the  duty  of  the  Court  in  all  cases  to  see 
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tfiat  there  has  not  been  a  mistrial,  whether  by  surprise  or  an 
error  of  law,  or  accident,  or  misbehavior  of  the  jury. 

And  in  cases  where  such  a  mistrial  has  probably  happened, 
I  entertain  no  doubt  of  the  superintending  power  of  the  Court 
to  give  a  suffering  party  an  opportunity  to  correct  what  is 
clearly  wrong,  whether  it  has  occurred  by  being  against  the 
plain  principles  of  law,  or  clear  or  undisputed  evidence. 
The  United  States  v.  Duvalj  Gilp.  D.  C,  389 ;  Cunning' 
ham  V.  Magaunj  18  Pick.,  13 ;  Wilkiev.  Roosevelt j  3  Johns. 
Cases,  211 ;  Trask  v.  Bowers,  4  New  Hamp.  R.,  312. 

This  is  not  done,  however,  as  many  suppose,  by  the  Court's 
undertaking  to  reverse  the  decision  of  the  jury  and  enter 
a  judgment  against  it,  making  the  opinion  of  the  Court  on 
the  facts  paramount  and  final  over  that  by  jurors,  but  it 
is  by  allowing,  in  such  cases  of  supposed  manifest  wrong, 
another  trial,  so  that  another  jury, — ^not  the  Court, — ^may 
correct  any  mistake  which  the  last  jury,  after  full  hearing, 
may  believe  to  have  been  committed  in  respect  to  the  facts 
on  the  first  trial.     Brown  v.  Frost,  2  Bay,  126. 

But  there  is  some  danger  in  this,  and  in  some  States,  there- 
fore, laws  have  been  passed  prohibiting  Courts  from  allow- 
ing another  trial,  for  this  cause  alone.  And  so  fastidious  and 
hesitating  are  some  judges  not  to  disturb  verdicts,  merely 
on  account  of  the  finding,  in  respect  to  questionable  facts, 
that  it  has  often  been  held  a  verdict  ought  never  to  be  set 
aside  merely  because  the  judges  happen  to  differ  somewhat 
in  their  views  concerning  the  facts,  from  the  jury.  18  Pick., 
13,  15 ;  1  Wils.,  22  ;  Oibbs  v.  Hooper,  2  Mylne  Sc  Keen, 
353;  Alsop  v.  Com.  Ins.  Comp.,  1  Sumn.,  467 ;  2  McLean, 
C.  C,  261 ;  Fehl  v.  Good,  2  Binney,  495  ;  2  A.  K.  Marsh., 
521 ;   WendM  v.  Safford,  12  New  Hamp.  R.,  171. 

Nor  usually,  if  there  was  evidence  on  both  sides  so  strong 
and  conflicting  as  to  require  it  to  be  argued  and  weighed 
with  some  care.     See  7  Met.,  450;  3  John.  Cases,  213; 
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£Ma88.,353;  16Hb86.,291;  4 Wend, 423 ;  2 Wend., 3i2 ; 
a  6  Wend.,  48;  4  Conn.,  426;  11  Conn.,  440 ;  2  DalL,  118; 

Woodard  v.  Pained  15  John.,  495 ;  Ward  r.  Center j  3 
John.,  271 ;  12  John.,  455 ;  Taloot  v.  Ins.  Camp.j  2 
John.  R.,  467.    See  other  cases  cited  in  these. 

Nor  where  the  whole  testimony  on  both  sides  was  cir* 
oumstantial.  Blanehard  t.  Colburnj  16  Mass.,  345 ;  Shmrp 
Y.  Wieklife,  3  Littell,  10. 

Nor  merely  because  another  juiy  ia  another  case,  on  evi- 
dence nearly  similar,  found  the  other  way.  Spong  v.  Heg^ 
2  Wm.  K.,  802.     That  is  much  like  the  present  case. 

Nor  because  the  evidence  preponderated  against  the  ver- 
dict, which  is  also  like  this.  Swmn  v.  Hallf  3  Wils.,  45.; 
An^nytnauSj  Lofft,  147. 

Nor  where  an  unimpeached  witness  testified  to  facts,  but 
not  positivelffj  and  the  jury  found  against  them.  Harding 
V.  Brooks,  5  Pick.,  244 

Formerly,  for  reasons  soon  to  be  given,  Courts  interfered 
with  more  caution  in  New  England,  for  this  cause,  than 
now.  And  even  now,  in  some  States,  (20  Pick.,  288,)  the 
Courts  seem  inclined  to  go  farther  than  appears  to  me  justi- 
fiable, consistent  with  the  power  and  general  wisdom  of 
juries,  as  to  facts,  and  their  high  integrity. 

For,  though  setting  aside  a  verdict  is  not  entering  one 
the  other  way,  yet  it  certainly  is  some  impeachment  of  the 
conduct  and  correctness  of  the  first  jury,  and  tends  to 
lessen  the  public  confidence  in  that  form  of  trial. 

If,  on  the  same  testimony,  a  case  has  to  be  tried  by  two 
or  three  difierent  pannels  before  they  are  able  to  balance  the 
evidence  properly,  the  system  becomes  cumbersome  and  ex- 
pensive, and  goes  into  ill  repute.  The  presumptions  and 
the  leanings  of  Courts,  it  appears  to  me,  therefore,  should 
be  in  favor  of  sustaining  verdicts,  and  never  hastily  or 
lightly  to  set  them  aside. 
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There  are  some  other  settled  limitations  and  analogies  on 
this  subject  beside  those  yet  referred  to,  which  seem  to  de* 
serve  much  respect,  and  should  operate  as  a  guide  in  mo- 
tions like  these,  or  the  discretion  of  judges  in  this  matter 
vill  become  so  loose  as  to  render  the  trial  by  jury  almost 
useless. 

It  is,  to  be  sure,  a  matter  of  discretion  whether  to  grant 
or  refuse  a  new  trial  in  cases  like  this.  People  v.  Sup.  Ct. 
of  N.  Y:,  6  Wend.,  114;  1  Peters,  170 ;  11  Pick.,  189. 

But  that  discretion  must  be  regulated  by  fixed  rules  and 
just  principles,  so  as  not  only  to  pay  due  respect  to  the 
doings  of  juries,  but  to  preserve  uniformity  in  the  adminis- 
tration of  justice,  and  not  to  increase  that  uncertainty  in  the 
execution  of  the  law,  which  is  so  proverbial,  if  not  to 
some  extent,  unayoidable. 

Hence  it  has  been  adjudicated,  that  though  in  the  exercise 
of  this  discretion  a  verdict  may  be  set  aside  even  when 
there  is  evidence  on  both  sides,  yet,  to  set  aside  a  verdict, 
because  against  the  supposed  weight  of  the  evidence,  it 
must  be  clearly  and  palpably  against  it.  Deaele  v.  Han^ 
eoekj  13  Price,  226 ;  Johnson  v.  Scribner^  6  Conn.,  18ff ; 
LaJUn  V.  Pomeroy^  11  Conn.,  446;  Nichols  v.  Alsop^  6 
Conn.,  480;  NeweU  v.  Wright,  8  Conn.,  319. 

One  illustration  given  as  to  this,  is  where  the  evidence  is 
all  one  way,  except  trifling  or  impeached  matter,  and  the 
verdict  is  the  other  way.  2  Dowl.  P.  C,  711 ;  6  Conn., 
185. 

So  it  may  be  set  aside  if  the  evidence  was  all  on  one  side, 
in  its  tendency,  no  less  than  origin ;  and  in  this  and  the  last 
ease  was  apparently  sufficient.  2  DowL,  711 ;  State  v. 
Jones,  2  Bay,  620 ;   Wilkie  v.  Roosevelt ,  3  John.  Cases,  213. 

Or  where  it  is  so  strong  for  one  side  that  the  Conrt  did 
not  deem  it  necessary  to  charge  the  jury,  and  the  verdict 
was  for  the  other  side.     Page  v.  Pattee,  6  Mass.,  469. 
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Or  where  the  judge  stops  the  defendant  from  patting  in 
evidence  because  there  is  so  little  for  the  plaintiff,  and  the 
jarjr  find  the  other  way.    Dunham  ▼.  Baxter^  4  Mass.,  79. 

Circumstances  like  these  show  at  once  that  there  has  been 
a  mistrial.  But  if  the  mistrial  or  misfinding  is  not  thus  de- 
cidedly and  manifestly  wrong,  standing  out  in  bold  relief, 
and  clear  to  almost  every  impartial  mind,  and  withoat  a 
labored  examination  and  comparison,  the  Court  must  refuse 
to  interfere. 

Because,  otherwise,  the  Court  would,  in  every  trial,  be 
compelled  by  such  motions  to  go  over  the  whole  evidence 
<m  both  sides  with  care  and  labor,  and  balance  it  all  in  the 
•cales,  before  coming  to  a  conclusion.  It  must  do  it, 
too,  again  on  a  second  or  third  trial,  and  so  on,  indefinitely. 
Miller  v.  Baker,  20  Pick.,  289. 

This  cannot  be  its  duty,  nor  such  the  object  of  its  inter- 
ference, in  cases  of  this  character. 

But  it  is  rather  as  before  and  at  first  intimated,  when  ap- 
parent mistakes  have  occurred,  or  gross  abuses  of  power 
appear  probable,  to  allow  another  jury  an  opportunity  to 
correct  them,  and  only  then.  8  Pick.,  122 ;  2  Wend.,  303 ; 
1  Sumn.,  451 ;  4  Maul.  &  Selw.,  192,  199. 

It  is  a  substitute  in  a  proper  case  and  under  wise  limita- 
tions for  the  old  appeal  from  an  inferior  Court  on  the  fects 
to  a  superior  Court,  or  the  old  writ  of  review,  or  in  case  of 
supposed  abuse,  a  substitute  for  the  old  system  of  attaint 
by  the  verdict  of  another  jury.  But  it  strips  all  these  of 
their  frequency  for  mere  litigation  or  oppression,  and  al- 
lows them  only  when  a  mistake  or  gross  abuse  seems  very 
clear  and  prominent  on  the  face  of  the  whole  trial.  Al»op 
▼.  Cim%.  Ins.  Co.,  1  Sumn.,  477. 

Even  when  the  evidence  seems  to  have  been  stronger  for 
one  party  than  the  other,  if  the  evidence  is  not  in  writing, 
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bat  by  wiloeises  whoae  credit  is  apea  to  imp^aeluiienty  or  is 
ftirly  quescioned,  i%  is  very  doubtful  whether  the  Tecdid 
oi^ht  to  be  set  asiidei  provided  the  jury  went  on  the  ground 
that  the  testimony  was  not  entitled  to  belief.  They  are 
peculiarly  fitted  to  decide  such  p(»nts.     12  New  Hamp.,  171. 

It  certainly  i^ould  not  be  if  there  were  plausible  reasons 
impairing  the  credibility  of  the  witnesses^  or  plausibls 
grounds  to  disbelieve  them*  2  Binney,  495 ;  7  Mass.  JEL| 
861 ;  10  Mass.,  39;  5  Pick.,  244 

In  this  case  reasons  were  urged,  and  perhaps  existedi 
against  the  C'Tedit  of  Deruth.  He  lived  near,  and  was  likely 
to  be  known  to  several  of  the  jury,  who  w«:e  thus  the 
best  judges  of  his  credibility.  And  though  if  believing  him 
fully,  the  balance  of  the  whole  evidence  was  probably  for 
the  defendants,  on  some  of  the  grounds  of  defence,  yet  it 
was  not  so  clearly  and  palpably  for  them  as  under  that  ob* 
jeetion  to  Derutb,  their  principal  witness,  to  justify  a  dis- 
turbance of  the  verdict. 

There  is,  also,  in  many  cases,  something  in  the  manner 
of  witnesses,  and  their  character  known  to  the  jiury,  and 
eogniaable  by  them,  and  which  may  lead  them,  as  practical 
men,  to  a  result  different  from  the  views  of  the  Court. 

And  though  Courts,  since  appeals  on  facts  and  reviews 
Jiave  been  generally  abolished  in  New  England,  may^  with 
some  propriety,  be  more  liberal  in  submitting  a  case  to  a 
second  jury  on  motions  of  this  kind,  yet  it  cannot  even  now 
be  done  unless  there  appears  in  the  verdict  such  a  stroz^ 
departure  from  the  clear  balance  of  the  evidence  as  to  indi- 
cate a  mistrial  and,  probably,  injustice  to  one  of  the  parties. 

It  is  natural  that  counsel  and  cli^nts  should  look  more 
favorably  than  others,  on  their  own  testimony  and  their  own 
side  of  the  case,  and  think  the  balance  much  stronger  for 
them  dian  indifferent  judges  or  juries  do.    Abating  some- 
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thing  for  that  here,  the  case  certainly  ifi  one  where  the  dif- 
ference is  not  so  great  between  the  finding  and  the  weight 
of  evidence  as  to  show  injustice  to  hare  been  clearly  done, 
or  a  manifest  mistrial  to  have  happened. 

Thus,  in  respect  to  the  special  point  where  the  verdict  of 
the  jury  is  contended  to  be  here  so  entirely  against  the  weight 
of  evidence,  and  which  relates  to  the  agency  of  De  Wolf  to  bind 
the  owners,  it  does  not  strike  me  that  the  testimony  was  all 
one  way.  For  though  the  evidence  by  the  respondent 
tended  to  show  that  DeWolf  designed  to  give  only  his  pri- 
vate credit  or  responsibility  to  these  plaintiffs,  and  gave  it  so 
in  form,  yet  this  was  met  by  other  testim^my,  that  he  had 
been  their  agent  on  former  voyages  by  this  ship ;  that  on 
this  occasion  he  pledged  their  credit  in  some  cases,  formally 
as  well  as  in  substance  ;  that  the  respondents  had  settled  for 
some  other  purchases  made  by  him  for  this  voyage ;  and 
that  Deruth,  who  was  the  main  witness  for  the  respondentSi 
was,  in  some  things  contradicted  and  his  credibility  im- 
pugned. 

This  whole  point,  and  others  connected  with  it,  were  con- 
sequently open  to  just  inferences,  such  as  the  jury  have 
drawn,  that  DeWolf  was  in  truth  their  agent  in  this  busi- 
ness, and  especially  so  if  they  discredited  Deruth  ;  although 
in  my  view,  the  weight  of  the  testimony  as  a  whole,  was 
the  other  way. 

This  verdict,  also,  though  nominally  in  favor  of  Fearing 
&,  Co.,  is  for  articles  furnished  through  them,  in  part  by 
Hathaway  &  Co.,  and  in  part  by  Taber.  And  Fearing  6c 
Co.  sue  in  trust  for  them,  and  little  or  no  evidence  was  given 
that  the  former  firms,  however  it  may  have  been  otherwise 
with  the  last  one,  did  not  rely  on  the  supposed  credit  of  all 
the  owners,  and  De  Wolfs  supposed  agency  for  the  whole. 

I  am  anxious  and  willing  to  correct  nil  palpable  errors  in 
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trials,  SO  lar  as  may  be  done  on  safe  principles  in  adminis- 
tering justice. 

But  if  Courts  interfere  only  in  clear  cases  of  mistake-  or 
abuse  it  will  not  only  tend  to  preserve  the  respect  due  to  the 
inestimable  trial  by  jury,  but  elevate  the  character  and  re- 
sponsibility of  the  jurors  themselves.  It  will  make  them  feel 
more  their  due  influence,  and  increase  their  care  and  anxiety 
to  come  to  correct  conclusions,  when  these  last  are  so  final 
and  decisive  of  the  rights  of  parties.  It  will  also  give  greater 
power  and  influence  to  the  judges,  because  keeping  care- 
fully within  their  own  appropriate  spheres;  and  interfering 
only  where,  by  the  law  and  Constitution  it  was  meant  they 
ahouldy  their  action  will  always  be  viewed  as  remedial,  and 
will  be  harmonious  and  satisfactory. 

There  is  no  other  circumstance  presented  here  to  show  a 
sound  or  established  ground  for  setting  a  verdict  aside,  and 
hence,  judgment  must  be  rendered  upon  it. 
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A  new  trial  iriU  not  omaUy  be  ordered  on  account  of  the  interest  of  a  witness,  if, 
from  the  facts,  it  appears  the  interest  would  probably  be  released  on  another 
trial  and  the  yerdict  be  the  same  way. 

Ownen  of  whale  ibipa  are,  in  the  absexice  of  express  proof  making  them  partners, 
only  part  owners  in  the  vessel,  and  a  mortgagee  of  the  share  of  one  has  no  inter- 
est in  the  vessel  to  prevent  him  from  being  a  witness  in  a  suit  against  the  part 
owaen  to  mppliea. 

The  vessel  is  not  under  any  lien  to  the  creditor  for  his  debt,  or  to  the  owners  for 
oonttibution,  if  some  pay  more  than  others.  Nor  will  the  Court  presume  that 
the  prooeeda  of  the  voyage  stand  in  any  diffisrent  position,  if  no  special  agree- 
ment is  pot  in  concerning  them,  as  such  an  one  generally  exists  and  governs 
the  nature  of  the  interest  rather  than  the  rules  of  law,  independent  of  such  an 
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If  a  new  trial  is  asked  for  newly  discovered  eTidence,  it  most  clearly  appear  not 
to  have  been  known  before,  nor  be  merely  cumulatiTe  of  old  points,  nor  left  im- 
certain  what  it  is  and  whether  it  be  new  and  important ;  or  whether  the  witness 
be  credible  who  is  to  prove  them. 

If  one  who  advances  supplies  for  a  ship,  does  It  at  first  on  the  sole  credit  of  one 
part  owner,  or  afterwards  takes  his  separate  note  for  the  amount  and  gives  time 
on  it  after  due,  so  that  the  other  part  owners  settle  with  him,  as  having  paid  or 
been  accepted  as  paymaster  of  the  amount,  it  bars  a  recovery  against  the  other 
owners. 

Agreements  between  the  part  owners  before  fitting  out,  may  be  proved  on  their 
part  by  their  conversations,  testified  to  by  others,  as  it  is  evidence  of  a  contract 
made  between  them,  and  is  a  part  of  the  ret  gesia  of  the  fitting  out. 

A  creditor  with  no  8p?cific  lien  is  not  incompetent  to  testify  so  as  to  increase  the 
amount  of  his  debtor's  estate ;  nor  is  a  mortgagee  of  a  share  in  a  vessel  liable 
for  supplies  to  the  mortgager,  while  the  latter  is  in  possession. 

The  whole  previous  cost  must  be  paid,  if  a  new  trial  is  had  on  newly  discovered 
evidence. 

This  was  an  action  of  assumpsit  in  three  counts.  One  was 
for  goods  sold  and  delivered.  Another  on  an  account  an- 
nexed for  like  goods  and  one  for  money  had  and  received. 
The  plaintiff  proved  the  sale  of  copper  for  the  ship  Corin- 
thian, January  10th,  1842,  to  the  value  of  $2,493.  The 
vessel  lay  at  Bristol,  Rhode  Island,  where  all  the  defendants 
resided,  and  who  were  part  owners  of  her  at  that  time,  in 
different  shares. 

The  plaintiffs  resided  in  New  York,  and  made  the  bar- 
gain there  as  to  the  copper,  with  DeWolf,  but  charged  the 
same  on  their  books  to  the  owners  of  the  ship  Corinthian. 

The  bill  for  the  same  was  presented  to  DeWolf,  and  his 
note  taken  for  the  amount,  August  8th,  1842,  and  the  ac- 
count settled. 

This  note  had  never  been  paid,  but  run  for  six  months  ; 
and  the  plaintiffs  then  indulged  DeWolf  with  further  time, 
till  June,  1843,  when  DeWolf  became  more  embarrassed, 
and  was  considered  as  failing.  After  that  a  resort  was  made 
to  the  other  owners,  in  August,  1843. 

In  the  meantime  the  owners  had  met  and  adjusted  among 
themselves  the  expenses  of  fitting  out  the  ship,  and  allowed 
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DeWolf  on  his  receipt  from  the  plaintiffs,  at  the  time  the 
note  was  given,  the  amount  of  it  as  thus  advanced  by  him. 
The  note  on  its  face  did  not  purport  to  be  signed  by 
DeWolf  as  agent,  for  the  owners,  but  simply  in  his  own 
name. 

There  was  much  evidence  in  the  case  as  to  difficulties 
among  the  owners  in  fitting  out  the  Corinthian  on  this  voy- 
age, and  the  refusal  of  some  to  unite  in  it,  and  especially  to 
make  DeWolf  their  agent,  though  he  had  acted  in  that 
capacity  in  former  voyages. 

It  was  also  proved  that  several  of  the  owners  were  them- 
selves to  furnish  supplies  in  a  ratio  with  their  respective 
interests ;  and  that  DeWolf  purchased  some  articles  as  an 
owner,  while  in  buying  others  he  seemed  to  act  as  agent 
for  the  other  owners. 

To  show  the  settlement  of  the  owners  with  DeWolf,  as 
having  bought  this  copper  on  his  own  account,  and  towards 
his  share,  and  also,  to  prove  that  some  of  the  owners 
refused  to  make  DeWolf  their  agent  to  procure  supplies, 
Mr.  Dimon  was  placed  on  the  stand,  who  held  a  mortgage 
from  DeWolf  of  his  interest  in  this  ship  and  her  cargo. 

Objections  were  made  to  his  competency,  but  for  the  pur- 
pose of  proceeding  in  the  trial  of  the  whole  matter  he  was 
admitted,  subject  to  future  consideration. 

The  case  was  attended  by  much  conflicting  evidence,  and 
the  jury  having  once  disagreed,  found,  on  the  second  trial, 
a  verdict  for  the  defendants. 

There  was  a  motion  for  a  new  trial,  not  only  for  various 
rulings  then,  but  on  the  allegation  of  newly  discovered 
evidence  since. 

It  is  not  necessary  to  enumerate  further  the  different 
points  which  arose,  and  the  ruling  on  them,  as  they  are 
detailed  sufficiently  in  the  written  motion  for  a  new  trial, 
a  copy  of  which  is  annexed ; — 
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Rhode  Island  District,  ss. 

U.  S,  Circuit  Court j      > 
June  Term,  A.  D.  1846.  > 

In  the  action, 

Josiah  Macy  &  Sons  v.  William  H.  DeWolf  et  al. 

And  now,  on  the  fourth  day  of  said  term,  and  within 
two  days  after  verdict  rendered  in  said  action  at  said  term, 
the  plaintiffs  in  said  action  come  and  move  the  Honorable 
Court  that  said  verdict,  and  the  judgment  rendered  thereon, 
be  set  aside,  and  a  new  trial  granted  therein. 

1st.  Because  the  Court  allowed  Byron  Dimon,  a  witness 
offered  on  the  trial  of  said  action  by  the  defendants  therein, 
to  be  sworn  and  testify  in  said  action ;  said  Dimon  being 
then  and  there  objected  to  by  the  plaintiffs  as  incompetent, 
on  account  of  having  an  interest  in  the  result  of  said  action — 
said  Dimon  at  the  time  of  giving  said  testimony  having  and 
holding  a  mortgage  made  and  executed  by  W.  H.  DeWolf, 
one  of  the  defendants  in  said  action,  to  him,  said  Dimon,  on 
certain  shares  of  the  ship  Corinthian  and  cargo  and  proceeds 
thereof  in  the  last  voyage,  of  Bristol,  R.  I.,  to  secure  a  debt 
due  from  said  DeWolf  to  said  Dimon  ;  and  that  the  plain- 
tiffs in  said  action  claim  that  said  ship  and  owners  were 
pledged  and  liable  to  respond  to  the  plaintiffs  for  the  amount 
of  their  claim  in  said  action  ;  and  that  the  other  defendants, 
as  part  owners  and  partners,  have  a  prior  lien  on  said  ship, 
cargo  and  proceeds,  to  said  mortgage  ;  and  that  if  said  plain- 
tiffs recover  in  said  action,  it  takes  the  share  of  said  DeWolf 
in  said  ship,  cargo  and  proceeds,  to  pay  the  other  own- 
ers their  contributive  share  of  outfits  and  charges  of  said 
W.  H.  DeWolf  for  the  amount  which  said  other  owners 
and  defendants  may  have  paid  or  advanced  for  him,  and 
from  and  under  the  said  mortgage  and  mortgages  of  said 
Dimon ;  and  here  refer  to  the  rulings  and  remarks  of  the 
Court  at  the  time  on  trial. 
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2d.  Because  (although  said  Byron  Ditnon  was  thus  in- 
competent as  witness,)  he  was  allowed  by  said  Court  on 
said  trial  to  testify  as  to  a  private  conversation  between  W. 
H.  DeWolf,  Mark  A.  De  Wolf  and  Lemuel  C.  Richmond,  all 
owners  in  said  ship  and  defendants  in  said  action,  relative 
to  an  alleged  limitation  of  the  authority  of  said  W.  H.  De- 
Wolf  as  agent  of  said  ship  on  her  last  voyage,  and  to  the 
effect  that  he  said  W.  H.  DeWolf  would  not  pledge  the 
credit  of  said  owners  and  defendants  ;  and  here  refer  to  the 
rulings  of  the  Court  and  remarks  at  the  time. 

Because  the  Court  allowed  a  bill  of  lading  of  the  copper, 
(the  subject  matter  of  the  suit,)  produced  and  made  out 
by  the  defendants  or  their  agents,  and  not  made  out  by  the 
plaintiffs  or  by  any  one  authorized  by  them  to  pass  to  the 
jury,  being  objected  to  by  the  plaintiffs  and  once  rejected 
by  the  Court,  as  evidence  of  a  personal  credit  to  W.  H.  De- 
Wolf,  the  same  being  made  out  to  him. 

Because  since  the  trial  of  said  action  new  and  other  ma- 
terial testimony  for  the  plaintiff  has  been  discovered,  and 
which  they  could  not  have  known  before,  the  same  being 
first  by  plaintiffs  known  from  the  cross-examination  of  one 
of  the  witnesses  produced  by  the  defendants  in  the  acaon 
"Noah  Fearing  et  al  v.  William  H.  DeWolf  et  aL,^^  tried  at 
the  same  Term  of  said  Court,  viz : — That  W.  H.  DeWolf 
had  been  for  a  great  number  of  years  agent  for  the  ship 
Corinthian,  and  held  himself  out  to  the  public,  and  acted  in 
fitting  said  ship  in  the  voyage  for  which  said  copper  was 
furnished,  in  the  same  manner  that  he  had  done  for  three  or 
four  previous  voyages,  and  with  the  knowledge  of  the  other 
defendants.  And  also,  that  they  have  since  discovered,  as 
aforesaid,  that  said  defendants  had  entered  into  an  agreement 
to  appoint,  and  did  authorize,  said  W.  H  DeWolf  to  act  as 
agent  for  said  ship  and  said  defendants,  on  said  last  voyage. 

And  also,  because  the  Court  in  said  case  charged  the  jury 
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that  the  defendants  said  and  proved,  adverting  to  (and  mean- 
ing) the  testimony  of  Gov.  Dimon  as  to  the  private  conver- 
sation between  said  defendants,  when  plaintiffs  were  not 
present,  and  never  brought  to  knowledge  of  plaintiffs,  and 
then  objected  to  by  plaintiffs — ^that  the  contract  among 
and  between  the  defendants  was  that  each  should  fit  his 
shares  for  himself,  and  that  this  copper  was  bought  by 
DeWolf  himself,  and  went  to  furnish  and  fit  his  shares, 
which  was  erroneous. 

Because  said  verdict  was  against  the  weight  of  the  evi- 
dence as  proved  on  the  trial,  and  against  the  law  and 
evidence,  and  unjust  and  erroneous. 

Wherefore  they  ask  the  Honorable  Court  to  set  aside  said 
verdict  and  judgment,  and  grant  a  new  trial  thereon. 

By  their  Attornies, 

Greene  &  Pottek. 

It  is  agreed  on  the  part  of  the  defendants  that  the  above 
may  be  modified  and  amended  according  to  the  facts. 

I.  R.  Bullock,  of  Counsel  for  the  Defendants. 

Rhode  Island  District,  sSs 

Clerk^s  Office^  Circuit  Court,       > 
at  Providence,  Novefnber  17,  1846.  ) 

I  hereby  certify  that  the  above  and  foregoing  four  pages 

contain  a  true  copy  of  the  '^  Motion  for  new  trial  in  case  of 

Josiah  Macy  &  Sons  v.  William  H.  DeWolf  et  aL,"  now 

^n  file  in  this  office,  duly  examined  and  compared  by  me. 

John  T.  Pitman, 

Clerk  Circuit  Court,  R.  I.  Distrid. 

This  motion  was  argued  at  the  last  November  term,  by 
Greene  and  Potter  for  the  plaintiffs,  and  Blake  and  But- 
lock  and  Whipple  for  the  defendants. 
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Woodbury,  J.  This  motion  relates  to  causes  for  a  new 
trial ;  some  happening  since  the  verdict,  and  some  before. 

Those  assigned  for  what  occurred  before,  will  first  be 
attended  to.  They  do  not  possess  much  difficulty,  except 
that  one  in  respect  to  the  competency  of  the  witness, 
Dimon.  One  is  that  the  verdict  is  against  evidence.  But 
the  principles  just  laid  down  in  the  case  of  Fearing  et  aL  v. 
DeWolf,  show  that  this  is  not  one  of  the  class  of  verdicts 
which  this  Court  feels  justified  to  set  aside  on  the  ground 
that  it  is  against  the  weight  of  evidence.  For  although  it 
is  not  very  probable  that  if  the  Court  had  been  in  the  place 
of  the  jury,  its  finding  would  have  been  the  same  way ;  yet 
on  a  review  of  the  whole  testimony  put  in,  it  is  certain  that 
the  balance  of  it  was,  in  fact,  so  doubtful,  as  to  cause  one 
disagreement  of  a  jury,  and  some  hesitancy  in  another  pan- 
nel,  at  the  first  trial. 

The  material  facts  were  not  without  difficulty,  as  (1) 
whether  the  credit  was  not  actually  given  to  DeWolf  alone, 
in  the  first  instance.  Or  (2)  if  not  so,  whether  the  plain- 
tiffs did  not  actually  receive  his  note  alone,  afterwards,  in 
payment  for  the  copper.  Or  (3)  if  otherwise,  whether  they 
made  him  in  any  way  their  agent  for  this  voyage  so  as  to  be 
bound  by  him  in  that  capacity.  Or  (4)  whether  the  plain- 
tiffs did  not  give  to  DeWolf  a  receipt  in  payment,  and  per- 
mit him  to  use  it  in  a  settlement  with  the  other  owners, 
and  wait  so  long  before  a  resort  was  had  to  them,  as  in  jus- 
tice to  exonerate  them,  if  before  liable. 

The  testimony,  and  the  circumstances  bearing  on  these 
various  matters,  were  in  several  respects  conflicting.  There 
were  contradictions  among  the  witnesses  and  the  probabilities 
of  the  case,  which  it  was  necessary  a  jury  should  weigh,  and 
one  on  which  they  might  fairly  come  to  a  conclusion  for  the 
respondents,  especially  as  the  burthen  of  proof  devolved 
on  the  other  side ;  and  they  might  do  this  without  being 
clearly  guilty  either  of  mistake  or  abuse  of  power. 


200  RHODE  ISLAND. 


Macy  €t  al  v.  DeWolf  el  aL 


Their  verdict  in  this  case,  therefore,  cannot  be  set  aside 
as  against  the  weight  of  evidence,  but  on  the  contrary,  ac* 
cords  rather  with  the  conclusions  formed  by  the  Court  itself 
on  the  particular  evidence  in  this  case.  Nor  do  I  find  that 
the  instructions  given  as  to  the  law  connected  with  these 
points  wore  erroneous,  or  that  the  finding  of  the  jury  was 
counter  to  any  of  them. 

They  were  as  follows : — 

Part  owners  of  vessels  are  primd  facie  liable  for  supplies 

furnished  to  their  vessels,  as  they  get  the  benefit  of  them. 

Abbott  on  Ship.,  105,  143  ;  1  Sumn.,  73 ;  Story  on  Part., 

691-8  J  Rich  v.  Coe  et  al^  Cowp.,  636  ;  Halsall  v.   Orif- 

JUhSj  1  Car.  &  Marsh.,  679. 

But  if  credit  was  actually  given  at  first  to  one  of  them,  as 
contended  here  to  W.  H.  DeWolf  alone,  the  rest  of  the  own- 
ers were  not  to  be  made  liable  for  such  supplies.  Jennings 
V.  Griffiths,  R.  <fc  M.,  42 ;  11  Mass.,  40,  41 ;  Curling  v.  Rob- 
ertson, 8  Scott,  N.  R.,  12 ;  13  Law  Jour.  N.  S.,  137 ;  7 
Man.  &  Gran.  S.  C,  336 ;  6  Pick.,  120 ;  9  Johns.,  470. 

So,  if  the  credit  was  not  given  to  him  alone,  but  his  note 
alone  was,  in  truth  and  design,  afterwards  taken  in  pay- 
ment, and  especially  if  renewed  or  indulged  with  extended 
credit.  Abbott  on  Ship.,  134 ;  Reed  v.  White,  6  Es.  Ca., 
122 ;  Story  on  Agency,  441,  457. 

Cases  of  doubt,  whether  a  note  was  so  taken  in  fact,  do 
not  impair  this  principle.  Leland  v.  The  Medora,  2  Woodb. 
&  Min.,  92 ;  The  Chusan,  2  Stor.  R.,  455,  and  The  Nestor, 
1  Sumn.,  73. 

Because  a  note  does  not  merge  the  debt  without  such  an 
agreement,  except  in  two  or  three  States.  Abbott  on  Ship., 
134,  note ;  2  John.,  311 ;  1  Conn.,  290  ;  24  Pick.,  20 ;  12 
John.,  411 ;  10  Mass.,  47;  18  Maine,  249.  See  cases  last 
cited. 

If  the  note  be  signed  by  one  part  owner,  without  stating 
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he  is  agent  for  the  others,  it  is  presumed  to  be  signed  in  his 
own  behalf  alone.     Stcu^kpole  v.  Arnold,  11  Mass.  R.,  29. 

Bat  this  may  probably  be  rebutted  by  other  testimony 
conclusive  as  to  his  agency.  Nor  are  the  owners  liable,  if 
a  note  has  been  taken  of  one  alone,  and  the  amount  receipt- 
ed to  him,  and  time  elapses  without  a  call  on  the  owners, 
and  thereupon  they  adjust  the  concern  between  themselves, 
as  if  the  note  was  deemed  a  payment.  11  Mass.,  40  ; 
Bixby  &  James;  5  Eq.  Cases,  152 ;  Wyatt  v.  Hertford,  3 
East.,  147;  Ckeever  v.  Smith  et  aL,  15  John.,  276;  1 
Ghreenl.  Eq. ;  Ag.,  131-^ ;  Abbott,  136,  note. 

Again,  another  ground  assigned  for  a  new  trial,  because 
conversations  between  the  owners  as  to  fitting  out,  not  in 
the  i^esence  of  the  plaintiffs,  were  allowed  to  be  proved,  is 
untenable,  if  we  look  a  moment  to  the  character  of  the  case. 

P&rol  evidence  by  Dimon  or  any  other  witness  ruled  to 
be  competent,  was  proper  to  show  that  the  owners  con^ 
tracted  with  each  other  not  to  have  DeWolf  for  an  agent 
any  longer,  nor  permit  him  to  pledge  their  credit  for  sup- 
jdies. 

This  does  not  impugn  the  maxim,  res  inter  alias  act(B 
aUeri  nocere  non  debet,  Broom's  Max.,  432.  This  was  one 
step,  and  a  proper  one,  in  their  defence  against  his  pur- 
chases, made  in  order,  as  they  alleged,  to  furnish  his  own 
share  in  value  of  the  supplies. 

But  the  jury  were  instructed  that  this  would  not  exoner- 
ate them,  if  they  had  before  empowered  him  to  make  pur- 
chases on  their  behalf  and  did  not  give  notice  that  his 
agency  had  been  terminated.  Or  unless  in  these  voyages 
it  was  the  usage  to  have  a  person,  when  agent,  act  only  for 
one  voyage  without  a  new  appointment. 

If  the  latter  was  the  case,  then  the  burthen  devolved  on 
the  plaintiffs  to  show  that  DeWolf  had  been  appointed  as 
agent  for  this  voyage  in  order  to  charge  the  other  owners  for 
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his  purchases,  made  in  truth,  on  his  own  private  account ;  and 
it  was  pertinent  and  competent  evidence  for  them  or  any  of 
them,  to  rebut  any  inferences  or  proof  against  them  as  to 
bis  agency,  by  showing  that  they  had  decided,  on  delibera- 
tion before  hand,  not  to  constitute  him  their  agent. 

So,  the  other  objection  as  to  the  bill  of  lading  of  the  cop- 
per being  admitted  as  evidence,  though  made  out  by  the 
forwarding  house,  is  not  to  be  sustained.  Because  it  was 
admitted  and  so  expressed  at  the  time,  only  to  show  as  a 
part  of  the  res  gestce  in  forwarding  the  copper,  to  whom  it 
was  done,  or  how  it  was  done,  and  understood  at  the  time 
by  those  engaged  in  it ;  but  not  to  bind  the  plaintiffs  unless 
believed  to  be  brought  home  or  known  to  them. 

Let  us  recur,  then,  to  the  only  remaining  objection  to  the 
verdict  on  account  of  any  ruling  at  the  trial, — ^the  incompe- 
tency of  Dimon  as  a  witness,  on  the  ground  of  interest  in 
the  result  of  this  action. 

His  interest,  if  existing,  arises  from  the  fact  that  DeWolf 
mortgaged  to  him  his  share  in  the  Corinthian,  and  his  in- 
terest in  her  cargo,  with  much  other  property,  in  order  to 
secure  him  as  endorser  on  several  demands  for  DeWolf.  One 
mortgage  deed  was  given  as  early  as  December,  1842,  and 
the  other  executed  before  thi*  controversy,  in  July,  A.  D. 
1843.  Neither  of  them  were  shown  to  have  been  released 
or  discharged  at  the  time  of  this  suit,  though  the  witness 
testified  that  he  considered  the  other  property  assigned  to 
him  at  the  same  time  as  sufficient  for  his  indemnity  with- 
out DeWolf 's  share  in  this  vessel. 

Firstly,  what  is  his  interest  in  the  result  of  this  action, 
in  respect  to  the  vessel — as  the  attention  of  counsel  seems 
chiefly  to  have  been  directed  to  that?  If  the  owners 
of  the  vessel  at  the  time  of  the  purchase  of  this  copper  are 
held  to  be  liable  for  it,  as  already  shown  that  prima  fade 
they  are,  this  does  not,  of  course,  make  the  share  of  one  of 
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them  in  the  vessel  itself  liable  to  the  plaintiffs,  and  much  less 
impose  a  lien  on  it  in  rem  for  contribution  in  favor  of  the 
other  part  owners.  6  Pick.,  120.  They  had  no  remedy 
against  the  vessel  in  the  first  instance,  she  not  being  a  foreign 
vessel,  in  and  supplied  in  New  York  by  the  plaintiffs.  Leland 
V.  TheMedora,  2  Woodb.  &  Min.,  92 ;  Abbott  on  Ship.,  163. 

She  was  at  Bristol,  in  Rhode  Island,  when  and  where  the 
copper  was  wanted  for  her,  and  where  all  the  owners  lived ; 
and  no  proceeding  in  rem  could  have  been  instituted  against 
her  in  New  York,  though  she,  in  some  sense,  and  for  some 
purposes,  might  be  deemed  foreign  as  to  New  York.  Thus, 
had  she  been  actually  there  and  supplied  there,  when  owned 
in  Rhode  Island,  she  might,  perhaps,  have  been  treated 
for  this  piupose  as  foreign.  4  Wheat.,  438  ;  9  Wheat.,  409, 
416 ;  The  Nestor^  1  Sumn.,  73. 

But  she  was  not  there ;  away  from  home,  without  means, 
in  a  distant  country,  or  nobody  with  her  who  was  an 
owner ;  and  hence  does  not  come  within  the  principle  of 
the  lien  as  a  foreign  vessel  supplied  in  a  foreign  port.  Bee's 
Ad.,  167. 

The  special  laws  of  Rhode  Island,  like  those  of  some 
States  in  the  Union,  and  in  France,  might  have  made 
her  liable  even  for  domestic  supplies,  but  unless  they  do  it 
expressly,  the  rule  is  the  other  way.  4  Wheat.,  438 ;  1 
Sumn.,  74 ;  1  Stor.  R.,  68,  246;  1  Gilp.  D.  C.  R.,  636;  14 
Conn.,  404 ;  Abbott,  148,  (last  edition,  note.) 

There  were  other  positions  assumed,  also,  such  as  the 
subsequent  taking  of  DeWolf 's  note  as  payment,  that  it 
would  exonerate  the  vessel  from  any  lien  to  the  plaintiffs, 
if  it  ever  existed  ;  and  these  positions  were  believed  by  the 
jury  to  have  been  well  sustained,  so  far  as  regards  the  facts'. 

But,  as  the  lien  on  the  ship  itself  never  existed  in  favor  of 
the  plaintiffs,  it  is  unnecessary  to  examine  them  under  this 
head.    It  is  next  contended  that  if  a  claim  of  a  creditor  for 
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supplies  does  not  exist  in  rem  in  this  case,  the  vessel  itself 
is  liable  to  each  part  owner  for  contribution,  if  subjected 
to  pay  more  than  his  ratio ;  or  in  other  words,  that  the 
shares  owned  by  each  are  chargeable  with  their  luroportion 
of  what  may  be  recovered  and  collected  from  each  owner, 
over  his  proportion,  in  an  action  like  this,  for  supplies  to  the 
vessel. 

If  this  be  so,  then  Dimon,  as  specially  interested  in 
De Wolfs  shares,  might  feel  interested  to  protect  them  from 
this  charge.  And  though  he  has  other  security  deemed 
sufficient,  his  special  legal  interest  still  remains  in  these 
shares,  and  if  he  did  not  wish  to  retain  them  as  additional 
security,  he  should  have  released  his  interest  in  them  or  as- 
signed it  to  other  creditors  of  DeWolf  before  testifying. 

But  is  the  share  itself  in  the  vessel  under  a  lien  in  law 
to  pay  a  part  owner  for  his  extra  advances  ? 

It  is  clear  that  one  part  owner  of  a  vessel,  paying  or  being 
subjected  to  pay,  as  he  is  in  solidoj  sometimes  more  than 
his  ratio  of  the  supplies,  has  a  remedy  against  the  others, 
in  personam^  for  the  excess.  Helme  v.  Smithy  7  Bing., 
709  J  6  M.  dz;  P.,  744 ;  Davis  v.  Johnson^  4  Sim.,  639. 

But  when  they  have  no  common  agent  in  whom  the  title 
of  all  is  fully  vested,  it  is  difficult  to  see  how  they  could 
enforce  such  remedy  against  the  shares  in  rem  more  than 
against  any  other  property  of  each  owner.  They  can  at- 
tach them  in  a  suit,  if  not  in  the  meantime  conveyed  to 
others.  But  on  the  ground  of  principle  it  seems  certain  that 
such  shares  themselves,  if  in  the  meantime  sold  or  mort- 
gaged for  a  bonafde  debt  or  liability,  cannot  be  followed. 

In  this  instance,  perhaps,  there  has  been  no  such  change 
of  possession  under  the  mortgage,  as  to  dissolve  the  lien  on 
that  account,  provided  a  lien  ever  existed  j  the  vessel  seems 
to  have  been  still  in  the  same  hands  and  control  after  the 
mortgage  as  before,  till  the  voyage  was  completed ;  and  the 
proceeds  of  her  last  voyage,  for  aught  yet  shown,  remain 
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unsettled.  Principle,  then,  being  against  such  a  lien,  how 
does  this  point  stand  on  precedents  ? 

It  seems  settled  that  part  owners  of  a  ship  are  tenants  in 
coimnon,  and  not  joint  owners.  2  Tes.  &  B.,  242 ;  4  John. 
Ch.,  522. 

Hence  they  may  sue  each  other.  It  is  also  settled,  gen- 
erally, that  there  is  no  lien  by  one  on  the  share  of  another 
for  outfits  and  supplies.  Exparte^  Young,  2  Yes.  &  B., 
242;  Menil  v.  Bartlett,  6  Pick.,  47,  and  Thomdike  v. 
DeWolf  J  Ibid,  120;  14  Yes.,  393  and  120;  Braden  v. 
CfardneTj  4  Pick.,  466 ;  Patten  et  al.  v.  The  Randolph,  Gilp. 
D.  C,  460 ;  Smith  et  al.  v.  De  Silva,  Camp.,  469  ;  Story 
on  Part,  $4  419  and  497 ;  5  Yes.,  469 ;  2  Rose's  Cases  in 
Bank.,  79;  1  Montague  on  Part,  102,  and  note  88,  p.  89^. 

These  more  modern  cases  seem  to  overrule,  Doddingfon 
V.  Hallet,  1  Tes.  Sen.,  497,  as  understood  by  some,  and  so  far 
as  regards  the  general  principle.  They  make  part  owners 
not  partners,  nor  subject  to  the  principles  of  copartner- 
diip,  unless  under  special  contracts  or  usages,  changing  the 
general  character  of  the  transaction.  20  John.,  611.  And 
so  far  as  1  Yes.,  497,  goes  beyond  this,  it  is  not  now  consid- 
ered sound  law. 

The  principle  that  part  owners  are  not  partners,  is  also 
the  general  principle  on  this  subject,  and  hence  it  is  the  legal 
presumption;  and  whoever  avers  that  these  owners  are 
partners  in  a  particular  case,  must  %o  forward  and  show  it 
as  an  exception.  1  East,  20 ;  8  Barn.  &  Cres.,  12 ;  3  Kent's 
Cases,  154 

It  is  true  that  previous  partners  may  together  own  shares 
in  vessels,  and  then  they  may  hold  these  shares  as  partners, 
and  on  principles  of  partnership,  and  subject  first  for  part- 
nership debts.  1  Stor.  Eq.  Jur.,  ^  490;  Hoxier.  Carr, 
1  Sunm.,  173 ;  ex  parte  Jones,  4  Maule  dz>  Sel.,  450 ;  Munir 
ford  V.  NichoU,  SO  John.,  611 ;  6  Mass.  R.,  279 ;  9  Mass.,  490. 
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So^  when  they  agree  to  be  partners,  or  when  it  is  the 
usage  to  be  so  for  the  voyage.  Doddingtan  v.  HaUet,  1 
Ves.  Sen.,  497. 

In  these  ways  it  is  admitted  that  there  may  be  joint  own- 
ers of  a  vessel,  yet  this  is  not  the  case  when  each  proprie- 
tor, as  here,  merely  owns  an  undivided  share,  since  they 
then  become  tenants  in  common  as  before  stated. 

To  hold  part  owners  to  be  partners,  without  an  express 
contract  to  that  effect,  would  not  only  violate  the  legal  prin- 
ciples which  govern  other  tenancies  in  common,  but  enable 
one  part  owner, — ^though  of  only  one-hundredth  part, — to 
sell  the  whole  ship  or  whole  property  owned  in  common, 
which  is  neither  in  conformity  to  usage  or  the  fitness  of 
things  in  such  adventures.  3  Kent.  G.,  161-2 ;  8  Taunt, 
774 

It  seems,  after  much  difference  of  opinion,  to  have  been 
held  in  New  York,  that  the  owners  of  a  ship,  in  sharesi  may 
be  under  special  circumstances,  quasi  partners ;  and  the 
property  is  then  liable  for  all  demands  by  third  persons, 
before  going  to  satisfy  the  private  debts  of  any  one  partner 
to  third  persons.  But  that  is  not  the  case  ordinarily,  as 
before  shown,  the  part  owners  being  usually  tenants  in 
common  and  not  partners.  Story  on  Part.,  649 ;  Mum- 
ford  V.  Nicholl,  20  John.,  611 ;  4  John.  Ch.,  632,  S.  0. ;  3 
Kent.  C,  162-4 

The  vessel  here,  then,  not  having  been  owned  as  part- 
nership property  among  its  part  owners,  the  result  of  a  li^ 
as  in  case  of  partnerships,  does  not  follow ;  and  Dimon's 
right  to  it  as  mortgagee  of  one  owner,  is  not  affected  by  this 
verdict  or  any  claim  over  by  the  other  owners  hereafter,  for 
any  excess  collected  from  them  for  supplies.  That  claim 
extends  only  to  DeWolf  in  personam,  and  any  {nroperty  in 
the  ship  not  sold  or  mortgaged,  or  any  residuary  interest 
like  an  equity  of  redemption  not  conveyed. 
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In  respect  to  this  interest  in  the  cargo,  that  may  be  differ- 
ent, and  will  soon  be  examined.  The  ownership  in  a  vessel 
is  one  thing,  and  stands  by  itself;  and  in  the  absence  of  any 
special  contract,  it  is  governed  by  the  general  principles  of 
law,  to  which  I  have  adverted, — ^no  lien  on  it  belongs  to  a 
creditor  who  furnishes  supplies  to  a  vessel  when  at  home, 
without  a  special  statute,  nor  belongs  to  a  part  owner  for  con- 
tribution ;  but  usually  whoever  first  attaches  or  first  obtains 
a  mortgage  of  the  property  of  a  part  owner  in  a  vessel 
holds  it.  Post  V.  Kimberh/y  9  John.,  470;  Thomdike  v. 
DtWolf,  6  Pick.,  124^6. 

Having  thus  disposed  of  the  objection  to  testimony  on 
account  of  the  shares  in  the  vessel,  the  more  doubtful 
question  remains,  as  to  the  cargo  and  proceeds.  It  seems 
that  they  also  were  mortgaged  to  Dimon.  But  what  the 
particular  contract  was  in  this  case  in  respect  to  them,  if 
any  existed,  was  not  shown  at  the  trial,  nor  exhibited  in 
the  motion  filed  in  this  case  for  a  new  trial.  Nor  has  it 
since  been  agreed  to  be  made  a  part  of  the  case,  and  exam- 
ined by  the  Court,  as  if  a  part  of  the  original  motion. 

In  the  absence  of  any  proof  at  the  trial  what  the  special 
contract  was,  by  the  owners  of  the  Corinthian,  as  to  the 
cargo,  or  even  whether  there  was  any,  the  Court  must  leap 
in  the  dark,  or  consider  the  case  as  if  no  special  contract 
whatever  was  made. 

The  part  owners  would  then  stand,  as  to  the  cargo,  as  they 
do  in  respect  to  the  vessel,  and  their  interest  in  both  be 
those  of  tenants  in  common  and  not  joint  tenants  or  part- 
ners. Each  owner,  and  the  mortgagee  of  each,  would  then 
bold  his  share  subject  to  no  lien ;  but  each  owner  and  each 
mortgager  be  liable  in  personam  only  for  contribution. 

This  view  is  forced  on  the  Court  by  compulsion,  from  the 
absence  of  other  evidence.  And  if  it  should  be  otherwise, 
after  provmg  all  the  facts,  it  is  the  misfortune  of  the  plain- 
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tiffs  not  to  have  put  in  evidence  all  the  appropriate  facts 
at  the  trial,  to  raise  the  question  which  would  exist  had  the 
whole  then  beea  made  a  part  of  the  case. 

The  result,  however,  now  may  not  be  different  from  what 
it  would  be  if  another  trial  was  had,  and  Dimon  was  made 
clearljT  a  competent  witness,  under  a  release  by  him  as  to 
the  cargo. 

The  result  now,  too,  does  not  seem  to  vary  from  the 
apparent  justice  of  the  case,  after  so  much  evidence  as  there 
was  here,  that  DeWolf  was  either  treated  originally  alone, 
or  his  note  taken  in  payment  afterwards,  and  unusual  time 
given  without  a  call  on  the  owners,  till  he  settled  with  the 
owners  its  amount,  as  if  it  had  been  advanced  and  accepted 
by  the  plaintiffs  from  him  alone. 

This  fact  has  been  testified  to  in  other  cases,  by  other 
witnesses,  and  not  by  Dimon  alone.  It  is  customary  under 
such  circumstances,  not  to  disturb  a  verdict,  but  only  when 
injustice  seems  manifest,  or  some  ruling  or  instruction  in 
law  was  clearly  wrong,  and  on  a  material  point.  6  Ham., 
109,  117;  1  Chip.,  304;  6  Ham.,  609;  Gilp.,  366;  6  Mass., 
647 ;  18  Pick.,  13. 

Under  these  views  the  Court  cannot,  without  travelling 
out  of  the  record,  say  whether  Dimon  might  not  be  techni- 
cally an  incompetent  witness,  in  respect  to  his  interest  in 
the  cargo,  if  there  was  a  special  contract  between  the  own- 
ers and  crew. 

I  can  conceive  of  such  special  contracts  as  would  create 
such  a  lien,  and  render  a  part  owner  of  the  cargo,  or  his 
mortgagee,  technically  incompetent,  and  such  an  one  aa 
would  not  do  this.  It  must  exist, — ^be  made  a  part  of  the 
case,  and  carefully  examined  before  it  can  be  decided  on. 

The  whole  title  of  the  cargo  may  be  vested  in  the  man- 
aging owners ;  and  then  they  are  trustees  for  the  share- 
holders, including  the  owners,  crew  and  seamen,  to  pay  over 
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the  due  portion  to  each,  after  deducting  all  expenses.  See 
Jay  V.  Allen  J  2  Woodb.  &  Min.,  303 ;  Mumford  v.  NichoU, 
20  John.,  611.  This  depends  entirely  on  the  agreement  in 
each  case.     Story  on  Part.,  <^  427. 

The  ship  is  one  thing,  and  owned  by  one  class  of  persons, 
in  a  whaling  voyage ;  while  the  cargo  is  another,  and  may 
be  owned,  in  part,  by  another  class,  the  officers  and  crew  in 
c<Nmection  with  owners;  and  owned  often  under  agreed 
conditions  and  liabilities  peculiar  to  that  branch  of  business, 
and  usually  embodied  in  a  special  written  contract. 

There  are  some  analogies  both  ways,  which  may  be  ad- 
verted to,  but  as  to  which  no  decision  is  given.  The  seamen 
may  sue  in  admiralty  for  their  share,  as  wages j  in  such  voy- 
ages, imder  some  special  contracts,  after  the  cargo  is  sold, 
and  are  not  driven  to  a  suit  at  law  on  the  special  contract. 
Coffin  V.  Jenkins,  3  Stor.  R.,  109, 112,  and  cases  there  cited. 

Yet  this  arose,  perhaps,  from  indulgence  to  the  seamen 
for  expedition,  and  does  not  show  that,  till  the  sale  and 
readiness  to  account,  but  rather  confirm  that  till  then  the 
whole  legal  title  to  the  cargo  is  in  the  owners,  under  the 
special  contract,  when,  as  before  described,  it  is  made  sub* 
ject  to  all  just  chaises  on  it  before  those  interested  in  equity 
can  prosecute  for  any  separate  share  as  wages,  or  otherwise. 

Sometimes,  however,  the  owners  and  officers  and  crew, 
as  to  the  cargo,  become  only  qiuzsi  partners,  and  not  actual 
partners.  8  Barn.  &  Ores.,  612;  Joy  v.  Allen,  2  Woodb. 
&  Minot,  303. 

Till  then,  as  between  the  owners,  whether  this  be  called 
a  copartnership  inequity  as  regards  their  interest,  or  a  trust 
in  which  each  has  a  pro  rata  interest,  the  directors  or  own- 
ers of  the  ship  are  often  specially  made  agents  and  trustees 
to  sell  and  dispose  of  the  cargo  by  the  very  terms  and  spirit 
of  what  is  often  an  ordinary  whaling  contract.  The  legal 
title  is  in  them,  in  such  ease.    And  where  the  master  has, 

18* 
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by  usage,  a  lien  on  the  lays  (shares)  of  seamen  for  supplies 
furnished  to  them,  as  is  often  the  case,  it  is  not  lost  by  de- 
livering the  oil  to  the  owners  for  this  special  purpose  of  sell- 
ing it  in  behalf  of  all  interested.  Barney  v.  Coffin^  3  Pick. 
116. 

So,  the  ship's  husband,  if  making  advances  in  such  a 
case,  has  a  lien  on  the  share  of  each  in  the  cargo.  Abbott 
on  Ship.,  138  ]  Holdemess  v.  Shackds^  8  Bam.  (i,  Cres., 
612 ;  Story  on  Part.,  ^  433. 

In  such  a  case,  also,  if  one  part  owner  becomes  bankrupt, 
the  others  may  deduct  from  the  profits  of  the  voyage, 
enough  to  pay  his  share  in  the  outfits.  Cases  just  cited, 
Abbott,  140,  142;  Story  on  Part.,  ^<^  408,  441,  444-8; 
1  Gilp.  D.  C,  457. 

Of  course,  then,  anything  which  is  a  new  charge  on  these 
funds,  such  as  a  payment  of  the  plaintiffs'  claim  out  of  it, 
instead  of  collecting  it  of  De  Wolf  alone,  would  seem  to  tend 
to  diminish  the  amount  of  interest  of  each  part  owner  in 
them,  and  consequently  of  the  interest  of  the  mortgagee  of 
the  share  of  any  in  these  funds.  All  just  debts,  advances 
and  expenses,  must  be  paid  before  a  mortgagee  or  private 
and  separate  creditor  can  receive  any  balance.  20  John., 
627;  1  Ves^  239  ;  4  Tes.,  396  ;  17  Ves.,  193  ;  Camp.,  446. 

As  at  present  advised,  though  it  might  be  different  on  ex- 
amination, when  such  a  whaling  contract  of  this  special 
kind  between  the  owners  and  the  crew  shall  make  a  part  of 
any  case,  it  looks  very  doubtful,  whether  a  mortgagee  of 
such  a  share  is  competent  as  a  witness  in  a  suit,  the  damages 
in  which  may  legally  become  a  charge  on  that  share. 

There  is  another  reply  urged  by  the  respondents  against 
jsetting  aside  the  verdict,  on  account  of  Dimon's  interest, 
viz :  that  the  other  testimony  made  out  a  case  for  them 
fitrongly  enough  without  him.  But  I  do  not  think  that  the 
case  was,  in  all  respects,  made  out  so  fully  without  Dimon's 
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testimony  as  with  it.  Indeed^  one  point,  the  settlement 
among  the  owners  on  the  faith  that  DeWolf  had  been  ac- 
cepted by  the  plaintiffs  as  alone  responsible  for  the  copper, 
was  proved  by  him  alone  at  this  trial,  and  may  be  the  very 
gromid  on  which  the  jury  found  a  verdict  for  the  defend- 
ants. 

It  may  be  said,  further,  that  Dimon  is  interested  to  in- 
crease DeWolfs  estate, — a  debtor  to  him,  though  as  mort- 
gagee of  a  part  owner,  there  is  no  lien  on  his  share  in  this 
particular  vessel,  to  be  affected  by  the  result.  But  such  a 
general  interest  does  not  disable  a  creditor  from  being  a  com- 
petent witness  for  his  debtor.  It  is  too  remote  and  contin- 
gent.    Seaver  v.  Bradley^  6  Greenl.  R.,  60. 

But  if  he  has  a  claim  on  specific  property  of  the  debtor 
as  his  assets,  being  a  bankrupt  he  cannot  be  a  witness  to  in- 
crease their  amount.     1  Oreenl.  Ev.,  436-7 ;  6  John.,  422  ; 
2  Pick.,  240 ;  9  Pick.,  322. 

It  is  on  this  ground  that  a  witness  who  is  a  legatee  can- 
not testify  as  to  the  estate,  to  increase  it.    Greenl.  Ev.,  437. 

Nor  can  a  person  be  a  witness  where  he  could  use  the 
verdict,  or  it  could  he  used  against  him.  1  Greenl.  Ev., 
477 ;  10  Louis,  134 

If,  therefore,  this  case  showed  that  this  verdict  could  be 
used  for  or  against  Dimon,  or  that  a  lien  existed  on  the  share 
mortgaged  to  him,  whether  in  the  vessel  or  cargo,  then  it 
is  quite  manifest  that  his  testimony  ought  to  be  excluded. 

But  when  facts  have  not  been  introduced  which  show 
such  a  specific  lien,  his  general  interest  under  the  mort- 
gage, in  the  property,  does  not  appear  to  be  necessarily  in- 
creased or  diminished  by  the  result. 

Lastly,  under  this  head  has  been  urged  Dimon's  interest, 
because  liable  merely  as  mortgagee  of  the  share,  and  not 
because  any  specific  lien  exists  on  it  in  favor  of  creditors  of 
the  mortgager  and  other  owners.    But  it  is  a  general  rule 
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that  a  mortgager  ia  possession  as  DeWolf  was  in  this  caaei  is 
still  to  be  considered  as  owner  for  most  purposes,  except  as 
between  the  parties  to  the  mortgage.  See  the  cases  col-> 
looted  in  Shapley  v.  Rangeley,  1  Woodb.  d&  Min.,  913 ;  and 
Fiedler  y.  Carpenter^  2  Ibid.,  211 ;  11  New  Hamp.  R. ; 
12  New  Hamp.  R. 

The  suit  then  here  by  the  plaintiffs  against  the  owners, 
is  properly  against  DeWolf,  the  mortgager,  as  one  of  them, 
and  the  remedy  over  by  any  of  the  defendants  for  what  is 
collected  of  them  beyond  their  proportion,  is  against  De^ 
Wolf,  the  mortgager  in  possession  when  the  supplies  were 
furnished,  and  not  against  Dimon,  the  mortgagee  out  of  pos«- 
session. 

Another  ground,  and  the  last  one  urged  for  a  new  trial,  is 
in  relation  to  matter  happening  since  the  verdict 

It  is  alleged  to  be  the  discovery  of  new  and  material  evi**^ 
dence.  That  is  certainly  one  legal  ground  for  a  new  trial, 
if  well  supported.  But  in  order  to  do  that,  firstly,  the  party 
must  not  have  known  the  existence  of  such  evidence  before, 
nor  had  the  means  of  easily  discovering  it.  2  Binney,  682 ; 
2  Fair.,  218  ;   WilUama  v.  Baldwin,  18  John.,  489. 

One  case  exists  of  a  new  trial  granted  for  the  discovery  of 
such  evidence,  though  it  had  been  actually  in  the  possesion 
of  the  party's  attorney.  Broadhead  v.  MarshcM,  2  Wm. 
BL,  965 ;  2  Root,  R.,  464. 

But  if  actually  known  by  the  party,  at  any  time  before 
the  jury  retired,  or  even  before  a  verdict  is  rendered,  no 
new  trial  can  be  allowed  on  account  of  it.  1  Sumn.,  19 ; 
7  Cowen,  269. 

The  matter,  considered  new  and  important  evidence  in 
this  case,  it  is  true,  was  since  developed,  though  it  cmne 
from  a  witness  by  the  name  of  Dearth,  who  had  been  on 
the  stand  in  some  former  trials.  But  he  is  not  shown  to 
have  disclosed  then  what  is  now  regarded  as  new. 
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There  seems,  however,  to  have  been  some  inattention  or 
neglect  in  not  questioning  him  more  fully  on  former  trials, 
as  he  being  clerk  of  DeWolf,  was  likely  to  know  all  the 
£Eu:ts  connected  with  the  case. 

The  next  requisite  is  that  such  new  evidence  must  be 
material.  Tutth  v.  Cooper^  6  Pick.,  414 ;  Marshall  v. 
Union  Ins.  Co.,  2  Wash.  0.  C,  411 ;  6  Serg.  &  R.,  41. 

As  detailed  here  in  the  affidavit  of  Marcy,  a  son  of  the 
plaintiff,  which  is  the  only  affidavit  about  it  put  in  the  case 
on  the  part  of  the  plaintiffs,  it  would  be  material.  But  the 
counter  affidavit  of  Mr.  Blake,  on  file,  denies  the  truth  of 
the  most  important  points  in  the  newly  discovered  evidence 
named  by  Marcy.  And  on  examination  it  will  be  found 
that  Marcy  does  not  swear,  of  his  own  knowledge,  to  any 
of  the  new  evidence,  but  merely  to  what  the  counsel  for  the 
plaintiffs  have  informed  him  from  their  minutes.  This  is 
quite  too  loose. 

Again,  if  the  statement  .was  in  the  main  correct,  it  all  re- 
lates to  what  Dearth,  a  witness  on  the  stand  for  the  respond^ 
ents,  is  supposed  to  have  disclosed  at  a  subsequent  trial 
about  supplies  furnished  to  the  ship  Corinthian,  by  Fearing 
and  others. 

Now,  though  Dearth  there  may  have  sworn  to  the  own- 
ers allowing  DeWolf  to  pledge  their  credit  in  some  cases 
and  not  in  others,  it  would  not  affect,  directly,  the  present 
case  of  these  plaintiffs,  unless  they  allowed  it  as  to  them. 
And  if  Dearth  testified  to  a  written  agreement  having  once 
existed  as  to  fitting  out  the  Corinthian,  it  is  not  produced, 
nor  its  contents  given  so  as  to  enable  the  Court  to  judge  if 
it  be  material.  And  the  probability  is  from  the  other  facts 
in  the  case,  that  it  related  to  the  circumstance  with  whom  of 
the  partners  a  willingness  existed  to  fit  out  the  vessel  at  all ; 
because  it  is  conceded  that  only  a  part  of  them  agreed  to  do 
it,  and  they  gave  a  bond  of  indemnity  to  the  other  owners ; 
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and  there  was  some  written  stipulation  concerning  it  among 
them. 

Again,  it  seems  to  be  settled  that  no  uncertainty  or  doubt 
must  exist  as  to  what  the  newly  discovered  testimony  really 
is,  so  that  the  Court  may  see  what  is  the  effect  of  it,  and 
whether  a  new  trial  on  account  of  it  is  required  in  order  to 
do  substantial  justice.  4  Ham.,  5;  $  Hals.,  260  ;  1  Gaines, 
24;  1  A.  E.  Marsh.,  188. 

For  this  reason  the  statement  of  it  must  be  by  other  afl- 
davits  than  those  of  the  party,  or  one  interested  ;  and  it 
must  be  by  the  new  witnesses  themselves,  if  ibey  are  pro- 
curable. Webler  v.  TVes,  1  Tyler,  441 ;  Chamlane  v. 
firotm,  Cooke,  292,  315. 

If  it  be  said  that  Dearth  is  a  witness  for  the  defendants 
and  may  not  be  willing  to  give  his  affidavit,  the  plaintiffs 
could  at  least  apply  to  him  for  it  and  for  the  paper  referred 
to,  and  ought  to  do  it. 

Another  difficulty  here  is  that  Dearth,  as  the  witness  for 
the  other  side,  has  in  the  other  trial  been  attempted  to  be 
discredited,  and  represented  as  unworthy  of  full  belief ;  and 
it  is  well  settled  that  the  newly  discovered  testimony  must 
not  come  from  a  person  unworthy  of  credit.  Williams  v. 
Baldwin^  18  John.,  489 ;  Pomroy  V.  CoL  Ins.  Comp.,  2 
Caines,  260. 

In  the  next  place,  the  newly  discovered  evidence  must 
not  be  merely  cumulative  evidence.  8  John.,  84 ,-  15  John., 
210;  2  Oaines,  129;  6  Pick.,  114,  116;  10  Pick.,  16;  AU 
sap  V.  Commercial  Ins.  Co,,  1  Sumn.,  464,  482. 

It  must  not  be,  as  here,  to  old  points,  and  of  the  like  kind 
before  adduced  at  the  trial,  but  of  a  new  description  or  to 
new  points.  Ouyott  v.  BtUts,  4  Wend.,  579 ;  3  A.  E. 
Marsh.,  104. 

Upon  the  whole,  the  inclination  in  my  mind,  in  this  as  in 
the  other  case,  is  also  not  to  disturb  what  the  jury  have  set* 
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lied,  unless  a  very  strong  aad  clear  ground  is  made  out ;  and 
especially  where  another  trial  of  this  case  would  probably 
be  so  doubtful  and  speculative  in  its  result,  as  well  as  in  its 
equitiesi — looking  to  the  experience  which  the  Court  has 
already  had  in  the  long  litigation  about  the  supplies  to  the 
ship  Corinthian. 

It  interests  the  Republic  that  there  should  be  an  end  to 
litigation  as  soon  as  may  be.  It  saves  enormous  expenses 
and  social  strifes,  and  the  temptation  to  a  host  of  perjuries. 

If  a  proper  case  was  made  out  here  for  a  new  trial,  on  the 
ground  of  newly  discovered  evidence,  it  could  be  only  on 
the  condition  that  all  the  costs  of  the  former  trials  be  first 
paid  by  the  plaintiffs.  So  far  as  regards  that,  the  expense 
and  cost  already  incurred  are  justly  chargeable  upon  the 
party  making  the  motion  for  a  new  trial,  on  this  ground,  as 
it  is  he  who  asks  the  favor,  and  it  is  he  who  has  thus  far 
fiEdled  to  obtain  and  offer  evidence  sufficient  to  sustain  his 
case.  Boswell  v.  Janes,  1  Wash.,  322;  3  Rand.,  52; 
Weak  V.  Callaway ,  7  Price,  677. 

A  new  trial,  then,  would  probably  cost  more  than  it  is 
really  worth,  considering  the  difficulties  and  doubts  and 
contradictions  which  have  surrounded  this  controversy  from 
the  start. 

Sometimes  there  may  be  a  new  trial  as  to  a  particular 
ftct, — separately ,  and  not  affecting  other  matter, — ^where  the 
roling  was  wrong  as  to  some  of  the  evidence,  or  if  the 
newly  discovered  evidence  relates  to  a  single  distinct  mat- 
ter. Rabbins  v.  Tawnsend,  20  Pick.,  361 ;  12  Pick.,  287. 
[See  Morris  v.  State,  1  Black.,  37.  The  whole  trial  must 
be  on  the  whole  case.]  But  nothing  of  that  kind  is  here 
feasible,  if  a  case  was  well  made  out  in  relation  to  either 
ground. 

As  this  whole  case  is  surrounded,  and  has  been  from  the 
start,  with  difficulties,  both  as  to  facts  and  the  law,  and  as 
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the  verdict  seems  to  accord  with  the  apparent  justice  of  the 
case,  and  there  is  no  objection  in  law  clearly  made  out 
against  it,  I  am  unwilling  to  disturb  it.  Possibly  there  may 
have  been  an  error,  and  possibly  some  facts  exist  which  are 
not  in  the  case  now ;  but  as  these,  if  put  into  it  would  not, 
on  another  trial  be  likely,  materially,  to  change  the  aspect 
of  it,  let  there  be  entered  judgment  on  the  verdict.  . 
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UiOTED  States  v.  Leonard  Jabyis. 

'Where  a  etatement  ia  made  and  signed  by  the  judge,  as  to  the  fkcts  in  the  case 
and  the  rulii^  on  them,  it  may  be  sufficient  eyidence  of  their  truth.  But  this 
does  not  amount  to  a  UU  of  exceptions,  so  that  a  writ  of  error  lies,  unless  it 
appears  that  the  party  otgected  at  the  trial  to  the  rulings,  and  wished  the  ex- 
ceptions noted  and  reduced  to  a  bill.  It  must  appear,  farther,  that  the  excep- 
tions were  persisted  in. 

The  seal  to  a  statement,  Terillying  all  the  papers  sent  up,  may  be  sufficient,  though 
not  in  the  usual  place  for  a  bill  of  exceptions. 

The  proper  form  finr  a  bill  of  exceptions  is  that  in  use  under  the  Statute  of  West- 
Biinieter  the  second,  and  not  of  a  case  sared  by  one  judge  for  the  whole  Court. 

This  was  a  writ  of  enor  to  reverse  a  judgment  which  had 
been  rendered  in  the  District  Court  in  favor  of  the  respon- 
dent, on  the  Ist  day  of  December,  1846. 

The  original  action  in  which  that  judgment  was  rendered, 
was  one  of  debt  on  an  official  bond  given  hy  the  defendant 
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to  secure  his  fidelity  as  navy  agent,  at  the  naval  station  in 
Charlestown,  Massachusetts. 

The  breach  assigned  was  not  accounting  for  $1700  of 
money,  and  on  this  an  issue  was  joined. 

It  appears  in  the  record,  not  from  any  bill  of  exceptions 
in  the  usual  form,  but  from  a  statement  of  the  judge  in  the 
following  words,  what  took  place  at  the  trial ;  and  this 
statement  was  relied  on  by  the  United  States  as  a  suffi- 
cient bill  of  exceptions. 

United  States  District  Court. 

District  of  Mttine,      > 
December  Term,  1846.  J 

This  was  an  action  of  debt  on  the  official  bond  of  the 
defendant,  as  navy  agent  for  Boston  and  Charlestown,  for 
a  balance  of  seven  hundred  fifteen  dollars  nrnety-seven 
cents,  alleged  to  be  due  from  him  on  the  final  settlement  of 
his  accounts.  The  writ  and  pleadings  may  be  referred  to 
by  either  party. 

The  defendant  was  appointed  navy  agent  in  April,  1838, 
to  hold  the  office  during  the  pleasure  of  the  President,  for  a 
time  not  exceeding  four  years.  The  compensation  allowed 
for  his  services  was  one  per  cent,  on  the  amount  of  his 
disbursements,  but  not  to  exceed  in  the  whole,  the  sum 
of  two  thousand  dollars  per  annum. 

Defendant  was  removed  from  office  on  the  27th  day  of 
September,  A.  D.  1841,  six  months  and  three  days  before 
the  term  of  four  years  expired ;  and  the  first  notice  he  had 
of  his  removal  or  of  an  intimation  to  remove  him  before  the 
expiration  of  the  term,  was,  by  the  appointment  of  a  suc- 
cessor. On  the  final  settlement  of  his  accounts  by  the  ac- 
counting officers,  there  was  found  to  be  a  balance  due  the 
United  States  of  $716.97,  which  balance  was  made  of  the 
following  items,  viz  : — 
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To  this  sum  disallowed  in  settlement,  to  27th 
Sept.  1841,  being  on  vouchers  486,  487  and 
488,  for  clerk  hire  and  office  allowances,  from 
27th  to  30th  Sept.  1841,  inclusive,  (4  days,) 
the  same  being  charged  by  and  allowed  to  J.  V. 
Browne,  who  was  then  the  navy  agent     .         .       26.29 

To  this  sum  disallowed  in  this  settlement,  being 
a  charge  for  clerk  hire  beyond  the  time  that  Mr. 
Jarvis  was  the  navy  agent         ....      200.00 

To  this  sum  disallowed  in  this  settlement,  being  a 
charge  for  office  rent  beyond  the  time  that  Mr. 
Jarvis  was  the  navy  agent  .         .        .37.60 

To  this  sum  disallowed  in  this  settlement,  being 
a  charge  for  commissions  beyond  $2,000  a  year, 
and  being  one  per  cent,  on  $45,218.59  paid  to 
the  heirs  of  John  Harris  awarded  to  them  by 
the  United  States 452.18 


$715.97 
The  defendant  claimed  to  be  allowed  the  above  sum  of 
$452.18,  as  commissions,  at  one  per  cent.,  on  $45,218.59, 
paid  to  the  heirs  of  John  Harris  for  certain  lands  purchased 
by  the  Secretary  of  the  Navy  for  the  navy  yard,  as  being 
an  extra  service,  not  coming  within  the  regular  duties  of  the 
navy  agent,  and  for  which  he  claimed  to  be  entitled  to  a 
separate  and  additional  compensation.  And  he  also  claimed 
$26.29,  being  the  amount  of  several  small  items  for  office 
rent  and  charges  for  the  remainder  of  the  quarter  ending 
October  1 ;  and  also  $37.50  on  one  quarter's  office  rent  from 
October  1st  to  December  31,  1841,  after  his  removal  from 
office. 

The  defendant  hired  his  office  by  a  parol  lease,  (and  not 
having  given  seasonable  notice  of  his  intention  to  surrender 
it  before  the  expiration  of  the  quarter  ending  in  October,  by 
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the  local  law  of  Massachusetts,  he  became  liable  for  an  ad- 
ditional quarter's  rent.)  It  was  paid  by  him,  and  the  receipt 
is  in  the  case.  He  also  claimed  $200  for  one  quarter  ad- 
ditional clerk  hire.  His  clerk  was  hired  for  a  year,  termi- 
nating with  April  1st,  1642,  when  the  defendant's  appoint- 
ment would  expire  by  its  limitation.  The  clerk  being  hired 
for  the  year  claimed  his  salary  under  the  contract,  but  com- 
promised for  one  quarter's  salary  instead  of  the  whole,  which 
was  half  a  year.  The  amount  claimed  for  office  rent  and 
clerk  hire  was  the  same  as  had  been  allowed  from  quarter 
to  quarter  in  his  previous  settlement. 

The  transcripts  of  account  filed  in  the  case  and  used  at 
the  trial  in  the  District  Court,  may  be  referred  to  by  either 
party. 

Whereupon,  the  District  Judge  instructed  the  jury  as  fol- 
lows : — 

"  On  the  whole,  the  view  that  I  have  of  the  law  is  this : 
the  principal  may  at  any  time  revoke  and  withdraw  the 
power  of  an  agent,  at  his  pleasure,  and  without  notice.  This 
is  a  right  that  is  fully  reserved  to  him  by  the  law.  But  if 
the  agent  has  entered  on  the  business  of  the  agency,  and 
has  fairly,  in  the  ordinary  course  of  business,  and  in  good 
faith,  entered  into  any  engagements  or  come  imder  any  lia- 
bilities in  the  prosecution  of  the  proper  business  of  the  prin- 
cipal, before  notice  of  the  revocation  of  agency,  the  principal 
will  be  bound  to  indemnify  him  unless  the  agent  had  given 
just  cause  for  such  revocation.  In  the  same  manner  the 
agent  may  at  any  time  renounce  the  agency,  but  then  he  is 
bound  to  give  the  principal  seasonable  notice  of  his  inten- 
tion, beforehand,  to  enable  him  to  procure  another  agent ; 
and  if  he  does  not,  he  will  be  bound  to  indemnify  the  prin- 
cipal for  any  loss  he  may  sustain.  And  the  same  principles 
hold  whether  the  government  and  an  individual  are  parties, 
or  both  parties  are  private  persons. 
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'^  If  the  law  be  as  it  has  been  stated,  the  determination  of 
this  cause  depends  on  a  question  of  fact  which  properly 
belongs  to  the  jury  to  decide.  If  the  jury  are  of  the  opinion 
that  the  defendant,  in  engaging  his  office  and  his  clerk  on 
the  terms  he  did,  acted  in  good  faith,  according  to  the  usual 
course  of  business,  and  that  the  conditions  as  to  the  time 
on  which  they  were  made,  were  reasonable  and  proper,  and 
such  as  a  faithful  and  prudent  agent  would  make,  acting  for 
the  benefit  and  interest  of  his  principal,  the  jury  ought  to 
find  for  the  defendant.  They  were  liabilities  incurred  solely 
in  the  business  of  the  plaintiffs,  and  for  their  benefit,  from 
which  the  defendant  himself  derived  no  advantage,  and  for 
which  the  plaintiffs  are  bound  to  indemnify  him. 

"  The  defendant  having  actually  paid  these  sums,  under 
the  statute  of  the  United  States,  of  March  3d,  1797,  ch.  74, 
they  constitute  an  equitable  set-off  against  the  plaintiffs 
demand.  But  if  under  the  circumstances  of  this  case,  the 
defendant  having  been  appointed  to  his  agency  for  four 
years,  of  which  six  months  remained,  but  liable  to  be  re- 
moved at  any  time  at  will,  before  the  expiration  of  the  four 
years,  the  jury  are  of  the  opinion  that  he  ought,  as  a  pru- 
dent agent,  to  have  engaged  his  office  and  also  his  clerk, 
from  day  to  day,  or  week  to  week,  or  what  would  come  to 
the  same  thing,  merely  at  will,  with  the  liberty  of  surren- 
dering the  office,  and  of  discharging  his  clerk  at  any  time, 
without  notice ;  and  consequently  liable  at  any  time  to  be 
turned  out  of  office,  and  to  be  left  by  his  clerk  without 
notice,  then  you  will  find  your  verdict  for  the  United  States, 
for  the  amount  of  these  items,  with  interest  from  the  time 
when  they  should  have  been  paid." 

The  jury  returned  a  verdict  for  the  plaintiffs,  in  the  sum 
of  $532.26,  that  being  the  amount  retained  by  Jarvis,  the 
defendant,  for  commissions  at  one  per  cent,  for  disburse- 
ments to  Harris's  heirs,  together  with  interest  on  said  sum 
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from  date  of  writ ;  and  the  jury  allowed  the  defendant  to 
retain  the  sum  by  him  claimed  as  clerk  hire  and  office  rent. 
I  certify  that  the  foregoing  is  a  correct  report  of  the  case, 
and  of  my  instructions  to  the  jury. 

AsHUR  Ware. 

The  plaintiffs  in  error  sought  to  have  the  judgment  re- 
versed, on  the  ground  that  the  directions  of  the  judge  in 
respect  to  the  allowances  of  commissions  and  salary  of  clerk, 
were  erroneous  in  point  of  law ;  contending  that  no  act  of 
Congress,  nor  any  sound  legal  principle  justified  these 
allowances. 

The  respondent  objected,  (1st,)  that  these  questions  were 
not  duly  raised  on  the  record  by  a  proper  bill  of  exceptionsi 
and  (2d,)  if  they  were,  that  the  decision  by  the  judge  be- 
low was  correct. 

Haines^  District  Attorney,  for  the  United  States ;  Preble 
for  the  respondent. 

Woodbury,  J.  The  objection  to  the  consideration  of  the 
question  on  the  merits  in  this  case,  whether  the  ruling  of 
the  judge  was  correct  or  not,  must,  I  fear,  prevail,  under  the 
state  in  which  we  find  this  record. 

The  report  at  the  end  of  the  record  made  and  signed  by 
the  judge,  is  not  in  the  usual  form  of  a  bill  of  exceptions, 
elsewhere ;  though  it  is  understood  to  have  been  at  times, 
for  some  years,  emjdoyed  in  this  District.  But  the  practice 
bere  has  not  been  unifomiL,  as  may  be  seen  in  the  original 
xecord  in  Trqftim  v.  The  United  States,  3  Story's  R.,  646. 

The  fo»  there  as  in  England,  is,  after  stating  what  was 
Tuled  by  the  judge,  to  say,  this  was  excepted  to  by  one  of 
the  parties ;  and  then  for  the  judge  to  affix  his  seal,  as  well 
as  signature,  in  order  to  verify  the  fact  that  the  exception 
was  made  and  is  truly  set  out.  See  Statute,  West,  2d, 
which  is  13  Edwards's  PL,  requiring  it ;  4  Dall.,  249 ;  1 
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Bac.  Ab.  "  Bill  of  Exceptions,"  617;  Stephen  on  PI.,  Ill ; 
5  D.  <fc  R,  125  ]  5  East,  49 ;  1  Bos.  &  P.,  32 ;  Lilly's  En- 
tries, 275,  323  ;  3  Bum,  1692 ;  Davis  y.  Wilson,  2  Har.  &; 
John.,  345. 

In  the  Massachusetts  District,  if  not  in  all  others  in  this 
Circuit,  the  form  of  a  bill  of  exceptions  in  use,  is  substan- 
tially as  in  England.  It  is  signed  and  sealed  separately, 
and  in  its  body  sets  out  that  the  ''  counsel  at  the  trial  ex- 
cepted and  prayed  this,  his  bill  of  exceptions,  to  be  signed 
by  the  said  judge,  which  being  found  to  be  true,  the  said 
judge  hath,  at  the  request  of  the  said  counsel,"  put  his  seal, 
&c.  United  States  v.  Kimball,  May  term,  1844.  Nor  is  the 
form  here  that  which  is  in  use  when  cases  are  carried  to  the 
Supreme  Court  of  the  United  States.     9  Wheat.,  651. 

The  present  seems  to  be  rather  a  form  of  reporting  a  case 
by  the  judge  who  tries  it,  in  order  to  bring  it  for  consider- 
ation more  deliberately  afterwards,  either  befere  himself  or  a 
full  Court. 

No  act  of  Congress  has  prescribed  or  permitted  any  new 
form  for  a  bill  of  exceptions ;  and  as  the  Constitution  in  its 
serenth  amendment  seems  expressly  to  require,  in  a  case 
like  this,  that  no  fact  shall  be  ''  otherwise  re-examined  in 
any  Court  of  the  United  States  than  according  to  the  rules 
of  the  common  law,"  so  it  is  reasonably  to  be  concluded, 
that  no  point  of  law  should  be,  unless  at  least  some  act  of 
Congress  justifies  it. 

The  judiciary  act,  section  82,  permits  a  re-examination 
by  writ  of  error.     1  Statutes  at  Large,  84. 

But  what  can  or  cannot  be  reached  and  considered  under 
a  writ  of  error  is  left  to  be  settled  as  at  common  law.  Conk. 
Prac.,  68  ;  1  Gall.,  5,  227. 

I  do  not  think  it  material,  however,  in  what  part  of  the 
record  the  exceptions  are  set  out,  or  the  signature  or  seal  is 
affixed,  if  they  only  appear,  and  so  appear  as  to  cover  and 
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authenticate  the  exceptions.  Taylor  v.  Williams^  2  Bam. 
&  Ad.,  846. 

And  if  no  seal  be  affixed,  perhaps  it  can  be  cured  by  leave 
to  put  it  to  the  exceptions  afterwards ;  and  the  exceptions 
themselves,  if  made  at  the  trial,  may  be  completed  after- 
wards on  leave.  9  Wheat.,  651;  2  Sumn.,  19  ;  6  Wend-, 
268 ;  17  J.  Marsh.,  68 ;  9  Corn.,  645 ;  6  New  Hamp.  R., 
336;  4  Mass.,  507;  2  Dowl.  N.  S.,  335. 

But  unless  these  are  done  before  judgment,  and  appear  in 
the  record  itself  before  the  writ  of  error  is  sued  out,  it  will 
be  difficult  on  principle  to  sustain  the  writ. 

The  liberality  which  prevails  in  allowing  amendments  on 
writs  of  error,  is  rather  in  these  writs  themselves  than  in 
the  proceedings  they  are  brought  to  reverse,  though  at 
times  amendments  in  them  also  are  allowed.  Conk.  Pr., 
441 ;  4  DalL,  12  ;  7  Cranch,  277. 

Thus,  in  some  States  amendments  are  allowed  in  bills 
of  exceptions  so  as  to  conform  to  the  truth.  7  Cowan,  102  ; 
6  New  Hamp.  R.,  336;  11  Ad.  &  El.,  1000;  3  Perry  & 
Davison,  539. 

But  here,  though  no  seal  is  affixed  to  the  signature  at  the 
end  of  his  report  concerning  what  took  place,  I  think  that 
omission  can  be  considered  as  cured  by  his  signature  and 
seal  in  another  part  of  the  record  to  a  statement  that  he 
sends  <'  the  record  and  process  in  the  suit  aforesaid^  with 
all  things  concerning  them.^^ 

This  is  broad  enough  to  cover  the  report,  and  without 
any  unusual  stretch  in  construction,  may  be  considered  as 
a  verification  of  the  truth  of  that  report  by  his  seal  no  less 
than  by  his  signature. 

But  there  is  a  difficulty  not  cured  by  this.  It  is  the 
omission  in  the  report  itself  to  state  that  his  ruling  at  the 
trial  was  then  and  there  excepted  to  by  the  present  plain- 
tiffs in  error. 
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The  exceptions  must,  in  fact,  be  made  then.  6  John., 
279 ;  9  John.,  346 ;  6  New  Hamp.  R.,  336 ;  1  Mon.,  216 ; 
Bradstreety  exparte^  4  Peter,  102;  6  Watts,  69,  677 ;  Marsh., 
247.  And  it  must  so  appear  in  the  record.  State  v.  Lord^ 
6  New  Hamp.  R.,  336. 

This  is  deemed  vital  in  order  to  make  the  proper  bill  of 
exceptions.     Br&wn  v.  Clark,  4  Haven,  16 ;  4  Peters,  102. 

The  very  expression  itself,  being  a  "  bill  of  exceptions," 
shows  that  it  must  contain  exceptions.  And  unless  set  out 
in  writing  as  exceptions,  it  cannot  be  helped  by  parol  evi- 
dence, showing  that  they  were  so  intended,  or  by  a 
subsequent  bill  signed.  3  Marsh.,  860 ;  Spcmlding  v.  Al^ 
ford,  1  Pick.,  37;  2  Brock.,  76;  6  Verm.,  73,  218;  7 
Term.,  223. 

It  is  not  enough  for  it  to  appear  that  objections  were 
made,  but  they  must  be  enumerated  specially,  and  such  only 
can  be  considered  as  exceptions.  Dunlop  v.  Munroe,  7 
Cranch,  270. 

They  must  not  only  have  been  made,  but  not  waived. 
They  must  be  persisted  in  as  exceptions.  9  Wheat.,  667 ; 
11  Price,  110;  1  Bing.,  17. 

The  form  in  England  is,  '^  wherefore,  the  said  counsel 
for,  and  on  behalf  of  the  said  plaintiff,  did  allege  their  ex- 
ception aforesaid,  to  the  opinion  of  the  said  justice,  and 
require,"  &c.     Lil.  Ent.,  262. 

It  is  believed  to  be  thus  defective  in  substance  as  well  as 
in  form,  when  closely  analyzed.  Here  it  does  not  appear 
in  the  report  and  record  that  objections  were  made  at 
all,  much  less  that  they  were  persisted  in  with  a  view  to 
obtain  on  them  the  opinion  of  a  higher  Court  through 
a  bill  of  exceptions  and  writ  of  error.  And  though  this 
Court,  from  all  the  circumstances  of  the  case  and  the 
ruling,  might  be  satisfied  that  exceptions  were  made  and 
persisted  in,  yet  this  is  not  in  law  sufficient,  unless,  as 
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already  shown,  the  Court  finds  the  exceptions  expressly- 
stated  in  the  record  to  have  been  made  and  allowed. 

The  exceptions,  also,  are  the  act  of  a  party,  and  not  of  a 
judge  ;  and  they  must,  therefore,  not  only  appear,  but  appear 
to  have  been  made  by  one  of  the  parties.  Thus  in  Lilly, 
275,  "  the  same  N.  D.  required  of  the  same  justices  "  to  sign 
and  seal  the  exceptions.     Bratton  v.  Mitchell^  5  Watts,  69. 

Though  satisfied  in  this  instance,  that  the  course  pur- 
sued did  not  originate  with  the  present  judge  or  attorney 
in  this  District ;  and  that  holding  it  to  be  invalid  will  con- 
flict with  long  usages  in  this  District,  and  may  endanger 
some  other  writs  of  error ;  yet  I  do  not  feel  justified -in  sus- 
taining it,  when  the  respondent  does  not  choose  to  waive 
objection  to  the  defects. 

Such  a  waiver  had  doubtless  occurred  heretofore,  in 
other  cases,  by  not  discovering  it,  or  not  wishing  to  rely  on 
it  when  discovered. 

It  may  happen  hereafter.  But  when  it  does  not,  ais  here, 
the  public  or  individuals  are  not  likely  to  suffer  much  by 
the  decision  of  an  intelligent  District  judge,  standing  as 
evidence  of  what  the  law  of  the  case  is,  and  which  is  the 
only  consequence  of  not  sustaining  the  writ. 

The  omission  here  is  so  great,  neither  stating  who  wished 
the  report  of  his  charge  to  be  drawn  up,  nor  why  ;  or  that 
any  exception,  whatever,  was  taken  to  it  at  the  trial ;  that 
it  does  not  seem  possible  to  sustain  it  under  the  act  of  Con- 
gress, or  any  common  law  analogy. 

This  conclusion  precludes  any  inquiry  of  mine  into  the 
merits  of  the  ruling,  however  a  decision  on  them  by  this 
Court  may  be  desirable  t6  the  government.  It  would  be 
travelling  out  of  the  record,  and  also  in  a  way  to  pre- 
judge some  similar  question  that  may  hereafter  arise  be- 
tween them  or  other  parties,  in  such  way  as  to  require  and 
justify  a  final  decision,  and  that  by  other  judges,  in  this  or 
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Other  Circuits  ;  and  whose  riews  it  would  not  be  decorous 
for  me  to  forestall,  when  the  point  is  not  directly  before  me. 
The  writ  of  error  must,  therefore,  be  dismissed. 


YiBGiL  Pabis,  Ex  Parte. 

A  fee  is  aUowable  to  a  Marshal  as  for  "  a  service,"  wlien  a  "writ  or  wanrant  is  eze- 
cnted bjhuii;  but  not  otherwise.  Charges  for  *< aid"  or  assistance  are  allowed 
where  the  nature  of  the  ease  renders  it  proper,  and  the  amount  claimed  is  shown 
to  be  reasonable. 

A  fee  is  allowed  for  a  commitment,  when  made  under  an  order  of  the  Court,  or 
in  execution  of  a  mittimus,  but  not  in  other  eases. 

A  fee  is  proper  for  a  discharge  when  a  prisoner  is  released  entirely  ttom  custody ; 
but  not  when  brought  into  Court  for  trial  or  testifying. 

A  charge  for  keeping  prisoners,  at  serenty-flTe  cents  a  day,  when  their  board  is 
paid  for  by  the  gOTerament,  and  they  are  in  prison,  and  the  Court  not  in  ses- 
sion, is  inadmissible,  either  as  reasonable  or  under  any  Statute  of  the  State  of 
Maine. 

An  order  to  eommit  a  witness  for  not  recognising  in  a  criminal  case  to  appeal  and 
testify,  or  for  a  contempt  of  Court,  need  not  be  in  writing  and  sealed ;  but  it  is 
best  to  enter  it  on  the  records,  and  a  copy  be  taken  by  the  Marshal  to  file  with 
the  jailor. 

Many  of  the  duties  performed  by  Marshals  during  the  sittings  of  Courts,  are  con- 
sidered as  ooTered  and  paid  for  by  the  per  diem  allowance  for  attendance  on 
Courts,  and  must  not  be  charged  as  independent  senrices. 

This  was  a  claim  by  Yirgil  Paris,  as  Marshal,  against  the 
United  States,  for  certain  fees  and  expenses  connected 
chiefly  with  the  indictments  against  Cyrus  Libbey,  tried 
here  in  July,  1846  j  though  there  were  some  other  charges 
for  other  terms  and  other  prisoners. 

The  District  Judge  declined  to  certify  that  a  portion  of 
the  claims  was  legal,  and  the  Marshal  being  dissatisfied  with 
his  opinion,  applied  to  the  presiding  judge  of  the  Circuit 
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Crourt  to  ejcamiQe  into  the  elaioMt  and  objectioag,  and  certify 
to  the  allowaaoe  of  the  whole. 

This  being  in  the  nature  of  an  appeal  from  the  decision 
of  the  District  Judge,  the  facts  and  law  were  heard  before 
Woodbury,  J.,  in  July,  at  the  adjourned  session  of  the  May 
Term,  1847,  and  an  opinion  given  upon  them,  Oct.  1847. 

The  particulars  necessary  to  an  understanding  of  the  case 
will  appear  in  that  opinion. 

Howard^  counsel  for  the  Marshal ;  A  HaineSj  Dist.  Att, 
for  the  United  States. 

Woodbury,  J.  The  particular  claims  deemed  exception- 
able in  this  case,  by  the  District  Judge,  are  those  for  "  aid '' 
in  the  service  of  a  warrant  to  receive  certain  witnesses  un- 
der arrest,  from  the  Marshal  of  the  State  of  Massachusetts. 
Also,  for  "  service  "  of  an  order  to  commit  the  same  wit- 
nesses when  failing  to  procure  recc^nizances  for  their  appear- 
ance to  testify,  and  for  "  commitment "  of  them  under  the 
same  order.  Also  for  ^*  service  "  of  an  order  to  bring  them 
into  Court  and  a  "  discharge  "  for  the  same  when  once  more 
returned  to  prison,  and  for  another  ^^  service  commitment " 
and  <'  discharge  "  under  one  and  the  same  precept  as  often 
as  the  prisoners  during  the  trial  at  the  session  of  the  Court 
were  remanded  or  brought  up  to  testify  under  a  verbal  direc- 
tion of  the  Court. 

The  Marshal  made  a  claim,  likewise,  for  different  fees, 
under  an  amended  return,  after  the  opinion  of  the  District 
Judge  was  given  against  the  correctness  of  some  of  the 
charges  already  mentioned.  The  amended  claim,  was  in 
the  words  for  '^  keeping  said  prisoners  and  attending  Court 
from  September  6th,  1845,  to  April  6^A,  1846,  inclutine^  211 
daffs  at  76  cents  for  every  twelve  hours  each^  $3798,"  and 
$160.60  for  keeping  another  prisoner  from  April  6th  to  July 
82,  1846.  And  $1766.60  costs  more  f<»r  like  duty  from 
April  6th  to  July  22, 1846.    All  of  these  amounted  to  $6724 
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The  various  charges  first  made  are  attempted  to  be  justi- 
fied on  two  grounds.  One  is  by  acts  of  Congress,  and  the 
other,  a  settled  usage  supposed  to  exist  in  favor  of  those 
charges  in  other  Districts  of  this  Circuit. 

In  respect  to  the  acts  of  Congress,  there  is  no  expression, 
which  in  terms  covers  the  first  charge  for ''  aid  "  or  assistance 
in  executing  a  precept. 

But  as  such  "  aid  "  is  often  necessary  and  is  so  expensive 
as  not  probably  to  be  intended  to  be  covered  under  the  fee 
for  "  service,"  and  as  it  is  understood  to  be  customary  to 
allow  it  in  this  State  in  the  State  Courts  under  like  circum- 
stances, if  shown  to  have  been  required,  I  should  be  disposed 
to  certify  what  seemed  to  be  reasonable  on  such  evidence 
being  produced. 

But,  in  this  case,  as  the  prisoners  were  only  witnesses 
and  not  held  for  any  crime,  and  were  paid  $1.50  cents  per 
day  during  their  detention,  and  boarded  independently,  it 
18  not  to  be  presumed,  without  strong  positive  proof,  that 
they  were  anxious  to  escape  and  that  their  situation  war- 
ranted any  expensive  '<  aid  "  to  keep  them  safely.  See,  for 
such  allowances  to  them,  Act  of  May  20th,  1826,  (4  Stat, 
at  Large,  1749.) 

In  relation  to  the  next  claim  for  several  services  and 
commitments  and  discharges  under  one  precept,  I  understood 
that,  by  the  amended  return,  it  is  mostly  abandoned  and 
thereby  reduced  to  only  one  "  service,"  "  commitment "  and 
"  dischai^e  "  on  one  precept,  but  a  charge  substituted  there- 
for of  about  $67.64,  under  a  State  law.  State  laws,  by  an 
Act  of  Congress,  are  to  govern  for  duties  performed  by  the 
Maisbal  which  are  not  specifically  provided  for  by  Congress. 

See  the  Act  February  28th,  1799,  Sec.  1.  1  Statutes  at 
Large,  624.  Looking  first  then  to  the  particulars  so  provided 
for,  the  charge  for  one  <<  service  "  for  one  precept  is  of  course 
proper.     But  in  regard  to  the  fee  claimeS  for  a  '<  commit^ 
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ment "  in  the  service  of  that  precept,  I  eatertaia  little  doubt 
that  the  fee  allowed  in  the  Act  of  Congress  for  '<  serviee  " 
is  intended  to  cover  the  duty  of  commitment  as  a  part  of 
the  service,  when  the  service  is  made  of  an  ordinary  writ  or 
warrant,  by  arresting  and  committing  the  party. 

The  terms  ^'  commitment "  and  "  discharge,"  as  used  in 
the  Statute,  were  meant  to  apply  rather  to  "oni^r^,"  and 
the  commitment  and  discharge  under  these  orders,  than  to 
imprisonment  under  a  writ,  or  to  the  bringing  up  of  a  pris- 
oner under  a  habeas  corpus.  The  fee  for  service  covers  the 
execution  of  them  usually.  The  fee  for  a  "  conunitment " 
can  therefore  hardly  be  considered  as  a  proper  charge  in 
other  cases  than  an  order,  unless  when  a  criminal  is  sent  to 
prison  under  a  final  sentence  and  under  what  is  called  often 
in  common  parlance  a  <' mittimus." 

So  the  fee  for  a  <<  discharge  "  is  not  to  be  charged  when 
a  prisoner  is  merely  removed  from  one  place  to  another  but 
not  released  or  discharged  from  the  custody  of  the  Marshal 
or  of  the  law. 

In  no  sense  can  the  term  ''  discharge"  apply  to  the  mere 
bringing  up  of  the  prisoner  to  testify  or  to  be  tried.  He  is 
not  by  that  discharged  from  the  custody  of  the  Marshal  or 
the  custody  of  the  law,  or  the  liability  and  detention  under 
the  original  order  or  precept  for  his  commitment,  but  he  is 
brought  into  Court  only  for  examination  and  other  purposes 
connected  with  his  imprisonment,  and  often  without  being 
released  or  discharged  at  all,  and  the  Marshal  has  per  diem 
a  compensation  for  that. 

When  the  prisoner  is  brought  up  by  a  regular  writ  of 
habeas  corptAS,  or  imprisoned  by  a  regular  warrant,  either  of 
these  acts  is  the  "  service  "  of  the  writs,  and  is  to  be  paid 
accordingly.  But  doing  either  of  these  is  not  of  course  ^'  a 
discharge  "  of  the  prisoner  from  custody,  and  a  fee  lor  sudi 
<^  discharge  "  is  not  permissible  till  he  is  allowed  lo  go  at 
large  and  is  at  liberty  entirely. 
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When  merely  bringing  up  prisoners,  or  sending  them 
back,  it  is  understood  that  in  some  Districts  of  the  United 
States,  the  Courts  issued  formal  warrants  in  writing,  and 
signed  and  sealed  to  bring  up  parties  or  witnesses  who  are 
in  custody,  or  to  send  them  back,  and  however  often  this 
may  take  place  to  the  same  individual  and  for  however 
dioit  a  period. 

When  this  practice  is  followed,  the  Marshal  can  properly 
charge  for  a  "  service  "  of  each  of  them,  when  serving  them 
as  required. 

Bat  in  Districts  where  this  practice  is  not  followed,  after 
a  party  or  witness  is  once  in  prison  and  an  order  of  the 
Court  is  made  to  bring  them  up  for  trial  or  to  testify,  and 
another  order  is  made  to  commit  them  during  an  adjourn- 
ment, or  during  a  session,  when  other  business  demands 
precedence,  these  orders  are  not  writs  nor  warrants,  and 
there  is  to  be  no  fee  as  for  the  service  of  writs  or  warrants. 
Such  orders  may  be  sufficient  to  justify  the  Marshal  and 
jailor  in  conjunction  with  the  original  writ.  And  where  no 
previous  writ  existed,  and  indeed  in  all  cases,  the  Clerk 
might  well  make  an  entry  of  the  order  on  the  docket 
and  record  of  the  case,  and  give  a  copy  tb  the  Marshal  to 
be  left  with  the  jailor.  That  record  usually  suffices.  In 
England  such  orders  are  usually  parol.  1  Chit.  Cr.  L.,  73 ; 
Moore,  408 ;  SHU  v.  Tubbs  etal.,7  East,  533. 

Though  there,  and  probably  here,  a  final  commitment 
mnst  be  by  written  warrant,  signed  and  sealed,  and  setting 
out  the  offence.  Hawk.,  P.  C,  2  b.,  c.  16;  1  Chit.,  C.  L., 
109 ;  2  Hale,  P.  C,  122. 

Here,  as  there,  however,  arrests  may  often  be  made  with* 
out  such  warrants ;  but  if  commitment  follows,  it  is  better 
always  to  have  a  written  warrant,  or  a  record  made  of  the 
order  and  a  copy  of  that  sent  with  the  prisoner,  showing  in 
writing  the  grounds  of  the  imprisonment,  to  the  jailor,  who 
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is  here  a  separate,  and  in  some  degree,  independent  officer 
from  the  Marshal.     1  Chit.  C.  L.,  73.* 

In  respect  to  fees,  however,  an  order  of  commitment, 
whether  unwritten  or  written,  is  not  such  a  writ  or  warrant 
as  to  allow  a  charge  for  "  service  "  in  executing  it ;  nor  can 
a  "  service  "  be  allowed  for  a  mere  *'  commitment,"  under 
an  order,  when  no  warrant,  whatever,  actually  issued,  though 
it  might  have  been  expedient  to  issue  one ,-  or  when  only  a 
verbal  order  was  given, — ^the  original  written  warrant  still 
being  in  force.  But  for  such  a  duty  as  the  last,  the  fee  for 
a  '^  commitment  "  seems  proper  under  the  order  to  imprison, 
or,  in  other  words,  remanding  the  prisoner  into  close  cus- 
tody. 

The  only  plausible  objection,  then,  to  the  allowance  of 
this  fee  for  a  commitment,  is  that  the  duty  is  performed 
during  the  session  of  the  Court,  and  while  he  is  paid  a  per 
diem  for  his  services.  It  is  argued  that  this  prevents  any 
compensation  for  such  a  special  act,  on  the  ground  that  it  is 
covered  by  the  general  per  diem  pay  of  five  dollars. 

That  general  fee  for  attendance  on  the  Court,  would 
probably  reach  the  keeping  of  peace  and  regularity  during 
its  sessions,  taking  care  of  prisoners  in  custody, — ^whether 
criminals  or  witnesses, — and  executing  the  various  orders 
of  the  Court,  about  bringing  them  up,  or  into  Court. 

But  where  a  "  commitment "  is  one  of  these  orders,  it 
may  be  proper  that  the  assigned  fee  for  that  should  be  paid 
in  addition,  though  it  happen  during  the  regular  term  of 
the  Court,  and  by  an  order  made  in  Court. 

There  are  some  reasons  for  it,  though  others  exist  against 
it ;  and  I  am  not  satisfied,  fully,  that  it  should  be  disal- 
lowed, considering  that  the  Statute  expressly  gives  it  as 

*  "  Where  a  party  ia  in  Comt,  an  usher  may  be  put  over  him ;  hot  if  he  be  out  of 
▼lew  of  the  justices,  he  cannot  be  arrested  without  process."  Tear  Books,  10 
Henry  7th,  pi.  17,  p.  17 ;  27  State  Trisli,  1071. 
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well  as  a  per  diem,  thoagh  a  "  service  "  caoaot  be  paid  also 
in  sach  cases,  that  beiog  applicable  to  the  execution  of  only 
writs  and  warrants,  or  executions,  rather  than  mere  orders. 

The  amended  return  presents  a  still  different  claim  and 
one  of  a  very  large  amount.  It  is  asked  for  by  virtue  of 
the  act  of  March  3d,  1841,  which  provides,  that  for 
items  not  specified  in  Acts  of  Congress,  the  same  allowance 
diall  be  made  as  is  made  in  the  highest  Court  of  the  State 
where  the  service  is  performed.     6  Stat  at  Large,  427. 

A  Statute  of  Maine  enacts,  that  ^^for  the  officers  attending 

Court  and  keeping  the  prisoner  in  criminal  cases  seventy- 

fice  cents  for  every  twelve  hours  and  in  that  proportion  for 

a  greater  or  less  time.^^    Rev.  Stat.  646,  p.  Ch.  161,  Sec.  4. 

The  items,  claimed  under  the  State  laws  by  the  amended 
returns,  amount  to  $6724  They  do  not  seem  to  me  to 
be  covered  by  the  language  of  those  laws,  or  the  practice  of 
the  State  Courts  under  them,  or  reasons  growing  out  of  the 
nature  of  the  case. 

The  language  is,  ^^for  attending  Court  and  keeping  pris- 
oners^^^  "seventy-five  cents  for  every  twelve  hours." 

This  law  in  words  applies  only  to  the  keeping  of  pris- 
oners during  the  session  of  the  Court.  In  practice  it  is 
understood  to  have  been  applied  during  sessions  only  to 
cases  of  Justices  Courts  and  other  special  ones,  where  no  per 
diem  for  attendance  is  provided  for,  as  it  is  provided  in 
another  part  of  the  Statute  for  other  Courts,  and  has  never 
been  extended  beyond  the  session  after  the  Justice  or  Spe* 
cial  Court  adjourns,  because  the  prisoner,  after  that,  is  either 
discharged  entirely  or  committed  to  prison  for  safe  keeping. 

So  in  the  cases  under  consideration,  the  prisoners  were 
committed  or  discharged  upon  the  adjournment  of  the 
Ooort ;  and  if  this  statute  applied  to  the  ordinary  Courts  and 
attendaace  on  them  at  their  ordinary  sessions,  it  would  fur- 
nish no  ground  for  the  allowance  except  during  the  session. 

20* 
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But  it  has  not  been  considered  as  applicable  to  such  Courts 
even  during  their  stated  regular  sessions — as  it  is  the  duty 
of  the  sheriff  to  attend  them,  and  receive  for  his  services 
there  $5  per  day.  Much  less  can  it  have  been  designed  for 
a  vacation  of  any  Court,  when  prisoners  as  here  are  kept  in 
prison,  and  their  board  otherwise  paid  by  the  government 
during  the  whole  time. 

A  different  construction  would  require  a  double  pa]nnent 
or  allowance  for  board.  But  it  is  urged  that  some  special 
reasons  exist  in  this  case  for  the  charge,  in  the  fact  that 
the  jailor,  though  taking  and  boarding  the  prisoners,  objected 
to  being  held  responsible  for  them,  and  that  the  marshal 
was  responsible  in  law  during  all  the  period. 

Nothing  however  is  seen  by  me  in  the  form  of  the  orig- 
inal process  or  order,  in  this  case,  which  would  exonerate 
the  jailor  from  his  ordinary  responsibility  after  having  re- 
ceived the  prisoners,  and  charging  and  being  paid  for  their 
board.  Nor  do  I  see  anything  increasing  the  liability  of 
the  Marshal  here  beyond  what  it  is  in  cases  generally. 

The  original  warrant  or  precept  is  under  seal  and  in  the 
usual  form. 

The  subsequent  orders  to  bring  up  the  prisoners  to  testify, 
probably  need  not  be  under  seal — ^in  such  a  case — though 
they  ought  to  be  minuted  by  the  Clerk  on  the  record.  And 
it  would  be  safe  to  give  the  Marshal  a  copy  of  them  when 
asked,  as  was  done  in  Moor's  case— one  of  those  under 
oonsideration.  This  could  be  left  with  the  jailor,  when 
wishing  it.  Prisoners  like  these  in  Libbey's  case  are  guilty 
of  no  crime,  and  are  not  under  arrest  usually  by  any  war- 
rant. They  are  in  most  cases  committed  in  the  presence 
of  the  Court  for  a  neglect  or  inability  to  procure  recogni- 
zance. See  Judiciary  Act  of  Sept.  1829,  Sec.  33.  An 
order  is  all  which  is  needed  by  the  Marshal  for  his  justifica- 
tion^  when  they  are  so  committed ;  and  he  is  compensated 
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for  committing  them  then  by  his  general  per  diem,  and  the 
fee  for  a  ^^  commitment "  under  the  order. 

If  they  were  at  first,  as  here,  out  of  Court,  and  taken  into 
custody  elsewhere,  then  his  regular  warrant  which  for  that 
existed  here,  is  his  justification  for  that,  and  his  fee  for  the 
«  service  "  of  it  is  his  compensation  for  that  duty. 

The  prisoners,  for  most  purposes,  in  either  case,  are  in  his 
keeping  from  the  first  arrest  till  the  final  discharge.  They 
are  held  under  the  original  precept,  when  one  has  issued,  or 
under  the  original  order  of  commitment  in  Court,  when  put 
into  custody  in  that  way,  or  by  the  intermediate  order  of 
the  Court,  from  day  to  day,  when  such  are  issued. 

An  order  to  bring  the  prisoners  up  is  not  to  change  that 
custody  as  regards  the  Marshal,  but  merely  the  place  of  it, 
to  the  Court-room,  or  before  the  judges,  instead  of  the  jail, 
where  he  may  have  before  employed  the  jailor  to  aid  him 
in  this  safe  keeping.     9  Cranch,  76. 

The  Marshal  is  the  officer  to  whom  the  United  States 
look  for  the  prisoners,  though  the  State  jails  are  author- 
ized to  be  used  by  him,  and  if  the  prisoners  are  thus  lost 
without  his  fault,  he  may  be  exonerated.     9  Cran.,  76,  86. 

But  it  is  in  law  still  his  keeping  and  his  responsibility  in 
all  other  cases,  as  much  as  in  this. 

In  respect  to  the  usage  for  allowance  in  like  cases  in  other 
Districts  some  inquiry  has  been  made. 

In  two  Districts  where  warrants  to  commit  and  writs  of 
Habeas  Carptis  to  bring  up,  are  in  all  cases  used  on  such 
occasions,  a  charge  for  the  ^<  service  "  of  each  of  them  when 
80  issued  and  served,  is  of  course,  proper. 

But  if  another  fee  for  a  <'  commitment "  or  a  <^  discharge  " 
is  also  taxed  in  such  a  case,  I  think  it  is  erroneous,  as  being 
in  my  view,  proper  only  in  the  circumstances  before  men- 
tioned. 

And  in  no  District  is  there  an  allowance  found  for  ''  ser^ 
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vice,"  except  where  a  writ  or  warrant  actually  issued  and 
was  in  fact,  served  ;  nor  in  any  of  them  is  a  charge  made 
and  allowed  by  any  State  Statute,  such  as  is  presented 
here  by  the  amended  return. 

The  conclusions  on  this  matter,  then,  may  be  summed  up 
as  these.  A  fee  for  a  <'  service  "  is  allowed  as  a  proper 
charge  when  any  writ  or  warrant  is  executed,  and  for 
"  aid,"  when  it  is  necessary,  and  reasonable  in  amount.  A 
fee  is  allowed  for  a  commitment  when  a  person  is  im}xi&* 
oned  under  a  final  judgment,  or  under  an  order  of  the  Court, 
and  once  for  every  such  order.  And  for  a  '<  discharge,"  a 
fee  is  also  allowed  where  a  prisoner  is  set  at  large,  free  from 
any  custody,  whatever. 

But  none  of  these  are  allowed  except  in  the  cases  enumer- 
ated as  proper  for  each. 


Philip  Greelt,  Jh.,  et  cU,  v.  Joseph  Smfth. 

A  prior  jadgment  between  parties  not  nominftlly  the  tame,  most  be  avowed  and 

proved  to  be  between  priyies  in  intereet,  or  it  is  no  bar. 
So  a  prior  judgment  of  nonsuit  between  tlie  same  parties  on  the  same  solgeot, 

must  be  alleged  to  have  been  on  the  merits  in  order  to  prevent  another  recovery. 
A  bottomry  bond  Is  not  valid  as  such  unless  the  oebt  is  risked  on  the  loss  of  the 

vessel.    Marine  interest  secured  is  one  evidence  of  this  riski  \mX  m  not  alo«e 

sufficient  to  show  the  bond  to  be  in  bottomry. 
If  the  person  be  still  liable  in  the  event  the  vessel  is  not  lost,  the  obligation  may  be 

good  in  bottomry,  bat  not  so  if  the  person  is  liable  though  the  vessel  is  lost. 
The  last  provision  is  fktal  to  the  bond  as  in  bottomry,  unless  it  is  included  in  the 

bond  as  additional  security,  and  in  that  event  may,  perhaps,  be  waived,  and  the 

Vend  otherwise  be  good. 
A  bottomry  bond  should  not  be  valid  for  a  pre-existing  debt^  but  only  for  advancet 

to  aid  in  repairs  or  outfits  and  cargo  for  the  voyage. 
When  otherwite  good,  it  is  usually  by  special  statute,  or  is  good  merdy  as  a  mort^ 
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gtge,  where  a  mortgage,  under  like  circumatances,  is  valid.  It  is  not  good  as  a 
mortgage  if  the  Tessel  be  left  in  possession  of  the  former  owner,  and  the  State 
laira  require  it  to  be  recorded  to  be  good  against  a  creditor,  and  it  is  not  record- 
ed when  a  creditor  attaches  a  Tessel. 

This  case  was  drawn  up  by  counsel,  in  the  words  follow- 
ing:— 

This  is  an  action  of  trover  for  an  alleged  taking  and 
converting,  by  the  defendant,  of  the  brig  Albert  and  of 
two-third  part  of  the  brig  Watson,  on  the  7th  day  of  Janu- 
ary, 1842  ;  said  vessel  being  alleged  to  be  the  property  of 
the  plaintiffs. 

The  writ  is  dated  January  10th,  1842,  and  may  be  re- 
ferred to  by  either  party.  Plea, — ^the  general  issue  and 
joinder. 

It  is  admitted  that  Smith,  the  defendant,  was  at  the 
time  of  the  alleged  taking,  Sheriff  of  the  County  of  Cum- 
berland. 

The  plaintiffs  read  in  evidence,  the  following  papers,  dated 
May  11,  1838,  and  October  26,  1839,  viz :  — 

"To  all  whom  these  presents  shall  come.  I,  Luther 
Jewett,  qf  Portland,  County  of  Cumberland,  State  of  Maine, 
owner  of  the  brig  called  the  Albert,  of  Portland,  of  the 
burthen  of  about  214  tons,  now  lying  in  this  port  of  Port- 
land, and  bound  on  a  voyage  hence  to  the  port  of  Guyama, 
Porto  Rico,  and  thence  back  to  Portland  or  Boston,  or  a 
port  of  discharge  in  the  United  States,  sendeth  greeting. — 

"  WhereaSj  /,  the  said  Luther  Jewett  am  under  the  ne^ 
ee$9ity  of  borrowing  the  sum  of  $2,200  for  the  purchasing 
and  fitting  ovi  of  the  said  brig,  for  the  said  intended  voy- 
age  ;  and  Messrs.  Greely  and  Ouild,  merchants  of  Boston, 
have  lent  and  advanced  to  me,  the  said  Luther  Jewett,  the 
said  sum  of  $2,200,  viz.,  $1000  in  cash,  and  two  accept- 
ances of  theirs  of  this  date,  each  for  $600,  payable  in  sixty 
days  and  grace,  at  the  rate  of  two  and  one-half  per  cent,  on 
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said  sum,  Jbr  the  purpose  of  purchasing  and  fitting  out  the 
said  brig  J  as  aforesaid. 

"  Now,  know  ye,  that  I  the  said  Jewett,  do,  by  these 
presents,  for  myself,  my  executors  and  administrators,  cove- 
nant, grant  and  agree,  to  and  with  the  said  Greely  and  Guild, 
that  the  said  brig  called  the  Albert  shall,  with  the  first  fair 
wind  set  sail  and  depart  from  this  port  of  Portland,  after 
being  loaded,  and  proceed  directly  to  the  port  of  Guayama, 
and  from  thence  return  back  to  a  port  of  discharge  in  the 
United  States,  and  here  end  her  intended  Toyage. 

"  And  I,  the  said  Luther  Jewett,  for  and  in  consideration 
of  the  said  money  and  acceptance  to  me  in  hand  paid  by  the 
said  Oreely  and  Guild,  at  and  before  the  ensealing  and 
delivery  of  these  presents,  the  receipts  whereof  is  hereby 
acknowledged,  do  bind  and  obligate  myself  my  heirs,  execur 
tors  and  administrators,  my  goods  and  chattels,  andparticnh 
larly  the  said  brig  Albert  with  her  hull  or  body,  together 
with  her  tackle  and  apparel  and  freight,  to  be  earned  fir  the 
said  voyaye,  to  pay  the  said  Greely  and  Guild,  their  execu- 
tors, administrators  or  assigns,  the  said  sum  of  $2,200  ,*  pro- 
vided the  acceptance  of  said  Greely  and  Guild  paid  by  them 
as  so  much  of  the  $2,200  as  may  be  paid  by  them  within 
sis^y  days  next  after  the  safe  arrival  of  the  said  brig  Albert 
at  her  port  of  discharge  in  the  United  States,  from  the  said 
intended  voyage  ;  together  with  six  per  cent,  interest  thereon, 
amounting  together  to  the  sum  of  $2,320.  And  I,  the  said 
Luther  Jewett,  for  myself,  my  heirs,  executors  and  admin- 
istrators, covenant,  grant  and  agree,  to  and  with  the  said 
Oreely  and  Guild,  their  executors,  administrators,  by  these 
presents,  that  I  am  the  true  and  lawful  owner  of  the  said 
brig,  and  that  1  have  good  authority  to  charge  and  engage 
said  brig  as  aforesaid;  and  that  the  said  brig  shall  at  all 
times  after  the  said  voyage,  be  liable  and  chargeable  for  the 
said  sum  of  $2,320,  vrith  the  interest  thereon  as  aforesaid, 
until  paid. 
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"In  witnees  thereof,  I  have  hereunto  set  my  hand  and 

seal  this  11th  day  of  May,  in  the  year  of  our  Lord,  1838. 

Luther  Jewett.  [l.  s.] 

"  Signed,  sealed,  and  delivered, 
in  presence  of 

GsoBGE  Jewett. 

CUHBERLANP,  SS. 

Then  personally  appeared  the  above  named  Luther  Jew- 
ett, and  acknowledged  the  above  instrument  to  be  his  free 
act  and  deed,  this  11th  day  of  May,  A.  D.  1838.   Before  me, 

R.  W.  Lincoln,  Jus,  Pads. 

"  Know  all  men  by  these  presents,  that,  I  Luther  Jewett, 
of  Portland,  County  of  Cumberland,  •  State  of  Maine,  am 
held  and  firmly  bound  unto  Messrs.  Greely  &  Guild,  of 
Boston,  Commonwealth  of  Massachusetts,  in  the  just  sum 
of  $3,600,  money  of  the  United  States  of  America ;  for 
the  payment  of  which  sum  well  and  truly  to  be  made,  I 
hereby  bind  myself  and  respected  heirs,  executors  and  ad- 
ministrators, by  these  presents.  Dated  at  Portland,  afore- 
said, this  26th  day  of  October,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty-nine. 

"  Whereas  the  said  Greely  and  Guild  have  this  day  lent 
and  advanced  unto  the  said  Luther  Jewett,  the  sum  of 
$3,600,  at  Bottomry^  on  the  body,  tackle  and  furniture,  of 

the  brig  Albert,  of  Portland,  whereof Beanderly  is  at 

absent  master,  and  said  Luther  Jewett  being  sole  owner  of 
said  brig  Albert. 

<^  Now  the  condition  of  this  obligation  is  such,  that  if  the 
said  Luther  Jewett,  his  heirs,  executors  or  administrators, 
shall  and  do  within  one  year  from  the  date  of  this  instru- 
ment, well  and  truly,  or  cause  to  be  paid  unto  the  said 
Greely  and  Guild,  their  successors  or  assigns,  the  above  sum 
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of  $3,600,  the  amount  loaned,  together  with  marine  pre- 
mium and  interest  thereon  at  the  rate  of  six  per  cent,  per 
annum,;  if  during  any  voyage  of  said  brig  Albert,  an  utter 
loss  of  said  vessel  by  fire,  enemies,  men-of-war,  or  any  cas- 
ualty shall  unavoidably  happen  ana  to  said  Luther  Jewett, 
his  heirs,  executors  or  administrators,  shall,  and  do  well  and 
truly  account  for  upon  oath  if  regained,  and  pay  unto  said 
Greely  and  Guild,  their  successors  or  assigns,  the  whole  sal- 
vage on  said  brig  Albert,  the  vessel  and  appurtenance,  then 
their  obligation  to  be  void  ;  otherwise  to  be  and  remain  in 
full  force  and  virtue ;  and  in  consideration  of,  and  as  security 
for  said  bond,  premium  and  interest,  the  said  Luther 
Jewett  does  by  these  presents  assign,  pledge,  mortgage,  set 
over,  transfer  and  convey  said  brig  Albert,  the  vessel  and 
appurtenances  to  the  said  Greely  and  Guild. 

"  It  being  mutually  understood  and  agreed,  that  in  case 
the  amount  of  said  loan,  premium  and  interest,  or  any  part 
thereof,  according  to  the  terms  of  these  presents,  shall  re- 
main due  and  unpaid  to  said  Greely  and  Guild,  after  the 
expiration  of  one  year  from  the  date  of  these  presents,  the 
saidGreely  and  Guild  may  take  possession  of  said  brig  Al- 
bert, the  vessel  and  appurtenances,  and  sell  the  same  at 
public  auction  in  order  to  satisfy  what  may  then  remain 
due,  without  any  proceedings  in  Court,  or  otherwise,  for  the 
purpose  of  authorizing  such  sale,  and  therefore  may  execute 
and  deliver  a  sufficient  bill  of  sale  to  transfer  completely  to 
any  purchaser  or  purchasers,  all  title  and  property  in  and  to 
the  said  brig  Albert,  the  vessel  and  appurtenances,  to  the 
said  purchaser  or  purchasers,  as  owner  or  owners  thereof 
now  belonging.  The  said  Greely  and  Guild  thereupon  to 
account  to  the  said  Luther  Jewett  for  any  surplus  of  pro- 
ceeds of  such  sale  after  paying  all  charges  and  expenses 
and  all  demands  which  said  Greely  and  Guild  may  then 
have  against  said  brig  Albert.     The  said  Greely  and  Guild 
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discouQtixig  interest  for  anticipating  the  payment  of  the  de- 
mand not  then  presently  due ;  and  in  case  of  such  sale 
aforesaid,  the  said  Luther  Jewett,  his  heirs,  executors,  ad- 
ministrators or  assigns,  shall,  whenever  they  are  requested, 
make,  execute  and  deliver  to  said  purchaser  or  purchasers 
another  bill  of  sale  of  said  brig,  the  vessel  and  appurte- 
nances, in  which  the  register  shall  be  recited,  or  any  further 
documents  that  may  be  necessary  for  transferring  completely 
to  said  purchaser  or  purchasers,  all  the  right,  interest  and 
claim  of  said  Luther  Jewett,  his  executors,  administrators 
or  assigns,  as  owners  of  said  brig  Albert  the  vessel  and  ap- 
portenances.  ^  Luther  Jswett,  [l.  s.] 

Signed^  sealed,  and  delivered, 
in  presence  of 

George  Jewett, 

James  C  Jewett. 

Also,  a  bond  of  the  same  tenor  and  date,  (Oct.  26,  1839,) 
executed  by  Luther  Jewett  to  Greely  and  Guild,  of  two- 
thirds  of  the  brig  Watson,  for  $2,000. 

Greorge  Jewett,  a  witness  called  by  plaintiffs,  testified 
that  he  witnessed  the  bond  of  May  11,  1838,  and  the  twt> 
bonds  of  October  26,  1839. 

Luther  Jewett,  a  witness  called  by  plaintiffs,  testified  that 
he  owned  the  Albert  and  two-thirds  of  the  Watson,  on  May 
11,  1838 ;  that  he  sent  the  bond  of  May  11,  1838,  to  the 
plaintifiis,  by  mail,  and  has  a  letter  of  the  plaintiffs'  dated 
May  12,  acknowledging  its  receipt.  The  1839  bonds  were 
aent  to  plaintiffs  October  26 ;  thinks  he  put  them  in  the 
mail  that  day ;  sent  them  by  plaintiffs'  previous  request* 
The  arrangement  was  made  in  Boston  with  the  plaintiffs ; 
has  not  paid  to  the  plaintiffs  the  amount  loaned.      The 
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second  bond  on  the  Albert  was  a  renewal  of  the  first,  (of 
May,  1838,)  the  plaintiffs  lending  me  about  $1,400  more,  to 
make  up  the  $3,600.     The  $2,200  named  in  bond  of  May, 
1838,  was  used  to  buy  the  ressel.     The  property  tras  in- 
sured, and  the  policy  assigned  to  plaintiffs ;  does  not  recol- 
lect whether  he  received  any  money  at  the  time  of  giving 
the  bond  on  the  Watson,  or  whether  it  was  given  on  gen- 
eral account  for  previous  arrangement  for  bottomry.     The 
bond  on  the  Watson  was  made  under  an  arrangement  that 
the  plaintiffs  should  make  further  advances  on  the  brig, 
and  they  were  to  advance  me  $10,000  more  in  the  West 
Indies.     In,  or  about  October,  1839, 1  received  enough  from 
Greely  and  Guild  to  purchase  outfits  for  the  Albert,  and 
a  bond  was  executed  to  cover  the  advances.     I  cannot  say 
whether  the  sums  loaned  me  by  Greely  and  Guild  were 
charged  to  me  in  account  or  not ,-  I  do  not  recollect  whether 
anything  was  said  about  my  being  personally  liable  for  the 
money  in  case  the  vessel  was   lost.     The  plaintiffs  had 
the  whole  control  of  the  Albert  while  1  was  in  the  West 
Indies.     I  stated  to  Greely  and  Guild  that  if  they  would 
make  me  the  advances  in  October,  1839,  I  would  put  the 
vessel  into  their  hands  as  security.     I  have  no  recollection 
of  anything  being  said  between  us  about  money  advanced 
being  exposed  to  risk. 

The  plaintiffs  also  read  in  evidence  a  written  demand 
made  by  the  plaintiffs  upon  the  defendant,  dated  January  6, 
1842,  which,  with  the  written  reply  of  the  defendant  there- 
to, is  hereto  annexed,  and  makes  part  of  this  case. 

The  defendant  then  Broved  that  the  vessel  now  in  contro- 
versy was  attached  upbn  a  writ  in  favor  of  the  Exchange 
Bank  s^ainst  Luther  Jewett,  as  the  property  of  said  Jewett, 
on  the  29th  day  of  October,  1839 ;  that  said  vessels  were 
afterwards  replevied  by  the  plaintiffs  in  suit  commenced  by 
them  against  Joshua  M.  Waterbouse,  the  attaching  officer ; 
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that  the  judgment  was  rendered  in  said  action  of  replevin 
in  favor  of  said  Waterhouse,  at  the  November  term  (1841,) 
of  the  Supreme  Judicial  Court  of  the  State  of  Maine,  hold- 
en  wMiin  and  for  the  County  of  Cumberland,  and  a  writ  of 
return  issued  December  24,  1841 ;  that  judgment  was  ren- 
dered at  the  same  term  of  said  Supreme  Judicial  Court  in 
favor  of  the  plaintiffs,  in  the  suit  Exchange  Bank  against 
Luther  Jewett,  and  execution  issued  against  said  Jewett  on 
the  same  24th  December,  1841 ;  that  said  writ  of  return 
against  said  Greely  and  Guild  the  plaintiffs  in  this  suit,  in 
said  execution  against  said  Jewett  was  duly  delivered  to 
the  defendant,  as  Sheriff  of  the  County  of  Cumberland,  to 
be  executed  ;  that  by  virtue  of  said  writ  of  return  the  de- 
fendant demanded  said  brigs  Albert  and  Watson  of  said 
Greely  and  Guild,  who  duly  delivered  the  same  to  this  de- 
fendant ;  that  said  brigs  were  thereafter wsurds  duly  sold  by 
this  defendant,  as  Sheriff  of  the  County  of  Cumberland, 
upon  the  execution  in  favor  of  the  Exchange  Bank  against 
said  Jewett. 

A  copy  of  the  judgment  of  the  Supreme  Judicial  Court 
of  Maine  in  the  suit  Greely  and  Guild  against  Waterhouse  ; 
also  a  copy  of  the  writ  of  return  issued  upon  said  judgment, 
with  the  defendant's  official  return  thereon ;  also  a  copy  of  the 
writ  sued  out  by  the  Exchange  Bank  against  Luther  Jewett, 
with  the  sheriff's  official  return  thereon ;  also  a  copy  of  the 
judgment  of  the  Supreme  Judicial  Court  of  Maine,  in  suit 
Elxchange  Bank  against  Luther  Jewett,  with  a  copy  of  the 
execution  issued  upon  said  judgment,  and  the  sheriff's  offi- 
cial return  thereon,  may  be  referre^  to  by  either  party  as  a 
part  of  this  case.  ^ 

The  defendant  also  read  in  evidence  a  letter  from  Luther 
Jewett  to  Greely  and  Guild,  dated  October  28,  1839,  and 
a  letter  from  Greely  and  Guild  to  Luther  Jewett,  dated  Oc- 
tober 29,  1839,  which  letters  may  be  referred  to  by  either 
party. 
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The  defendant  also  read  in  evidence  the  deposition  of 
Luther  Jewett,  taken  in  the  suit  Greely  and  Guild  against 
Waterhouse,  which  deposition  may  be  referred  to  by  either 
party. 

It  is  admitted  that  Smith,  the  defendant,  was  sheriff  of 
the  County  of  Cumberland  at  the  time  of  the  alleged  taking ; 
and  that  Waterhouse  was  not  an  officer  at  that  time,  but 
ceased  to  be  a  deputy  sheriff  in  February,  1841. 

The  plaintiffs  read  in  evidence  two  letters  from  Greely 
and  Guild  to  Luther  Jewett,  dated  October  22  and  24, 1839, 
which  letters  may  be  referred  to  by  either  party. 

The  Court  submitted  to  the  jury  the  following  questions, 
to  which  the  jury  returned  the  answers^  annexed : 

1st.  Were  all  of  these  bonds,  or  any  of  them,  given  for 
advances  and  acceptances  of  drafts,  under  a  promise  at  the 
time,  by  Jewett,  to  execute  the  bonds  in  question  as  secu- 
rity for  those  advances  and  acceptances  ?  If  any  and  not 
all  of  them,  were  not  executed  under  this  arrangement,  but 
for  debts  existing  before  any  such  arrangement,  please  to 
state  which. 

2d.  Were  the  advances  and  acceptances  made,  the  obli- 
gees in  fact  relying  on  the  bonds  as  charging  the  vessels  ? 
and  not  relying  on  Jewett's  personal  credit  ?  If  only  a  part 
of  them  were  so  made,  please  to  state  which. 

Circuit  Court,  U.  S. 
Oct.  Term,  1846. 

Philip  Greely  et  al.  v.  Joseph  Smith. 

The  jury  find  that  the  advance  of  thirty-six  hundred  dol- 
lars was  made  under  a  promise  that  a  bond  of  the  brig 
Albert  should  be  made  and  executed  by  Luther  Jewett  to 
Greely  and  Guild  as  security  for  said  advance  of  thirty-six 
hundred  dollars.  And  that  advances  were  not  made  and 
executed  by  said  Greely  and  Guild  to  said  Jewett  under  a 
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promise  that  a  bond  of  the  brig  Watson  should  be  made  and 
executed  to  said  Greely  and  Guild  as  security  for  said  ad* 
vancesy  but  the  bond  of  the  Watson  was  made  and  executed 
to  secure  the  payment  of  a  debt  existing  before  that  time. 

Answer  to  second  question. — We  also  find  that  the 
plaintiffs  did  not  intend  to  relinquish  their  personal  claim 
on  said  Jewett,  but  received  the  bond  as  collateral  security 
for  the  aforesaid  advances  and  claims. 

Nathaniel  Crockett,  Foreman. 

It  is  agreed  that  the  value  of  the  brig  Albert  at  the  time 
of  the  alleged  taking,  was  one  thousand  and  fifty  dollars, 
and  the  value  of  two-thirds  of  the  brig  Watson,  nine  hun- 
dred and  five  dollars. 

The  whole  case  is  now  submitted  to  the  Court  upon  the 
above  evidence,  under  the  finding  of  the  jury  upon  the 
questions  submitted  to  them,  to  enter  such  judgment  as  the 
law  requires. 

Deblois  and  Fessenden,  counsel  for  plaintiffs ;  Rand^ 
counsel  for  defendant. 

WooBBURT  J.  The  chief  question  in  this^case  is,  in 
whom  was  yested  the  property  of  the  vessels  sued  for,  at  the 
time  of  the  alleged  conversion  of  them. 

If  it  was  in  the  plaintiffs,  they  are  entitled  to  recover.  If 
not,  no  wrong  has  been  done  to  them,  as  they  had  not  the 
actual  possession  of  the  vessels ;  and  either  such  a  posses- 
sion or  property,  and  a  right  to  possession  founded  on  prop- 
erty, are  necessary  to  enable  a  party  to  sustain  trover.  4 
Piclc,  168 ;  6  Ibid,  255  j  7  Mete.,  259. 

The  plaintiffs  set  up  property  under  three  bonds,  executed 
to  them  by  Luther  Jewett  before  the  supposed  conversion. 
These  bonds  are  considered  by  them  to  be  valid  as  bottomry 
bonds,  so  as  to  pass  the  title  to  these  vessels. 

21  • 
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It  is  admitted  on  both  sides,  that  this  title  was  in  Jewett 
before  these  bonds  were  executed — on  the  11th  of  May, 
1838,  and  26th  of  October,  1839. 

The  defendant  justifies  taking  the  vessels  by  another 
officer  under  a  precept  against  Jewett,  October  29th,  1839, 
in  favor  of  the  Exchange  Bank,  Jewett  being  then  in  the 
actual  possession  and  use  of  them. 

For  this  last  reason  it  is  necessary  that  those  bonds  should 
be  valid  as  in  bottomry,  because  if  valid  only  as  nwrtg€tges 
of  the  vessels,  they  were  not  recorded  in  conformity  to  the 
requisitions  of  a  special  statute  in  Maine  concerning  such 
mortgages,  nor  possession  delivered  to  the  mortgagee  as 
required  by  the  same  statute,  and  therefore  they  did  not 
pass  the  title  as  mortgages,  so  as  to  prevent  the  creditors  of 
Jewett  from  attaching  the  vessels  while  in  his  possession. 

Now,  in  respect  to  the  validity  of  these  bonds  in  bottomry, 
it  is  first  objected,  that  their  validity  has  heretofore  been 
settled  against  the  plaintijSs  in  a  previous  action  of  Replevin 
between  them  and  J.  M.  Waterhouse.  On  a  writ  of  return, 
afterwards  issued  in  favor  of  said  Waterhouse,  on  that  de- 
cision, the  defendant  as  sheriff  for  the  County  of  Cumber- 
land, took  and  sold  the  vessels  in  controversy  to  satisfy  the 
original  debt  in  favor  of  the  Exchange  Bank  against  Jewett, 
.and  hence  the  present  actioa  tuis  been  instituted. 

But  no  plea  in  bar  has  ibeen  put  in  here,  setting  out  this 
matter  and  averring  that  ithe  parties  in  that  action  and  this 
were  the  same  in  law,  or  ithe  same  in  interest  as  privies. 
Nor  is  there  any  averment  that  the  former  judgment,  being 
on  a  nonsuit  of  the  plaintiff,  was  so  after  and  on  a  hearing 
of  Ihe  merits,  so  as  to  be  a  bar  to  another  action  for  the 
«ame  •cause.  [See  this  case  as  first  presented  reported 
freely  v.  SnUth,  1  Woodb.  &  Min.,  181.] 

Nor  on  this  trial  has  any  evidence  to  sustain  those  fisu^ts 
1>een  gone  into  and  discussed,  though  if  offered  and  not 


OCTOBER  TERM,  1847.  247 

lebntted  it  might  avail  the  defendant  probably  notwith- 
standing the  nominal  parties  are  diflferent.  But  on  this 
for  these  reasons  I  give  no  opinion ;  nor  whether  the  de- 
fendant, being  a  new  sheriff,  is  privy  to  Waterhouse  ;  nor 
whether  in  that  action  of  Replevin,  the  right  to  possession 
and  not  the  title  was  alone  settled  as  is  now  argued.  15 
Maine,  273.  Perhaps,  however,  no  injustice  will  be  done 
as  the  case  now  stands,  considering  that  new  facts  are  said 
to  be  developed  in  the  trial  of  this  action,  which  did  not 
appear  in  the  other. 

The  facts  in  the  other  and  the  opinion  of  the  State  Court 
thereon  may  be  seen  in  Greeley  et  al.  v.  Waterhouse,  19 
Maine,  R.,  1. 

Let  us  then  examine  all  which  now  appears  in  respect  to 
the  validity  of  these  bonds.  The  principal  new  part  here 
is,  that  the  personal  security  relied  on  and  the  pre-existing 
debt,  which  create  difficulties,  existed  only  in  the  case  of 
the  third  bond. 

In  the  examination  of  these  debts,  and  of  the  old  and 
new  facts  which  are  material,  it  may  be  useful  to  look  first 
to  the  bond,  executed  May  lltb,  1838. 

This  was  of  the  brig  Albert  for  the  sum  of  $2200,  recited 
to  be  borrowed  for  the  purpose  of  fitting  her  out  for  a  voy- 
age then  contemplated.  The  interest  was  at  the  rate  of 
2  1-2  per  cent. ;  and  the  brig  and  her  tackle,  ^c,  were  stated 
to  be  bound  to  pay  the  amount  and  to  be  chargeable  for  the 
same  at  all  times  after  her  return. 

There  is  another  clause  in  this  bond,  stipulating  not 
clearly,  as  is  argued,  for  the  payment  of  a  certain  sum 
^'  within  sixty  days  next  after  the  safe  arrival  of  the  said 
brig  Albert  at  her  port  of  discharge  in  the  United  States,"  &c. 
But  it  seems  to  be  to  pay  said  sum  '^  provided "  certain 
acceptances  are  paid  within  sixty  days,  d&c,  and  six  per 
cent,  interest  thereon,  equalling  in  all,  ^,320.00. 
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I  am  strongly  inclined  to  the  opinion,  that  this  bond  does 
not  mean  to  risk  the  debt  at  all  on  the  loss  of  the  vessel. 
If  it  does,  the  intention  is  doubtful  and  is  expressed  very 
indirectly  and  inartificially. 

It  seems  in  one  place  to  contemplate  marine  interest  at 

2  1-2  per  cent,  though  in  another  6  per  cent.  It  seems  also 
to  charge  the  vessel  with  the  debt.  But  it  nowhere  indi- 
cates in  express  terms  that  the  debt  is  to  be  lost  if  the  vessel 
is  lost ;  and  the  indirect  reference  of  this  kind,  as  to  payment 
of  a  certain  sum  within  sixty  days  after  her  safe  arrival, 
seems  as  just  mentioned,  to  be  rather  to  the  amount  paid  on 
the  acceptances  than  the  whole  amount  of  the  bond ;  and 
if  meant  to  embrace  all,  is  rather  the  fixing  a  time  when 
the  personal  liability  may  be  prosecuted  than  a  condition, 
which  must  happen  before  that  liability  begins. 

Now,'  it  is  essential  that  the  debt  and  interest  appear 
clearly  to  be  risked  on  the  loss  of  the  vessel,  in  order  to 
make  the  bond  one  in  bottomry.  See  cases  cited  in  Leland 
V.  Medora,  2  Wood.  &  Min.  92 ;  1  Peters,  386  ;  2  Sumn., 
167;  Mass.  R.,  1846,  The  Draco,  2  Hagg.  Ad.  R.,  48,  65, 
52 ;  11  Pick.,  187;  Abb.  on  Ship.  166,  note,  5th  Am.  ed. ; 

3  Barn.  &  Adol.,  50 ;  4  Bing.,  244 ;  Oreely  et  aL  v.  Water- 
house  ;  19  Maine,  9 ;  1  Pain.  C.  C,  671 ;  2  Peters's  Ad.,  296 ; 
2  Dods.  Ad.,  8  fic^  9.  If  risked  on  the  bottom  of  the  vessel, 
whether  it  be  called  "bottomry"  or  "bottomree,"  or  neither, 
in  the  bond  itself  is  wholly  immaterial.   2  Hagg.  Ad.  R.,  64r-5. 

The  substance  is  regarded  rather  than  the  form.  Simonds 
V.  Hodgson,  3  Barn,  ic  Adol.,  60.  When,  however,  it  is 
not  called  bottomry  in  the  bond,  as  it  is  not  in  this  first 
one,  this  raises  some  presumption,  if  other  matters  are  doubt- 
ful, that  no  bottomry  was  intended. 

The  next  bond  is  dated  October  26th,  1839,  and  is  for 
$3,600. 

That  sum  is  recited  to  have  been  advanced  on  the  Albert, 
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and  is  expressly  stated  to  be  "  at  bottomry  f^  and  at  marine 
interest,  (though  called  6  per  cent,  per  annum,)  and  the 
debt  is  clearly  risked  on  the  loss  of  the  vessel,  Jewett  pay* 
ing  over  any  salvage  obtained  on  her.  It  further  contained 
a  power  to  sell  the  brig  in  case  payment  was  not  made 
within  a  year.  The  jury  have  also  found  that  this  whole 
amount  was  advanced  under  a  promise  by  Jewett  to  execute 
a  bottomry  bond  of  the  Albert  therefor. 

Under  all  these  statements,  therefore,  in  the  bond  itself, 
and  under  the  finding  by  the  jury,  I  see  no  sufficient  reason 
for  holding  this  bond  to  be  invalid. 

The  vessel  itself  is  pledged.  The  advances  we^e  made 
on  the  promise  of  this  pledge.  Marine  interest  is  reserved. 
The  parties  call  the  bond  one  in  '<  bottomry,"  and  the  debt 
is  expressly  to  be  void  if  the  vessel  is  lost. 

Though  a  prior  bond  had  been  executed  for  a  part  of  the 
amount  of  this,  a  new  one  for  the  whole  may  be  valid ;  and 
if  valid  in  all  respects  would  probably  supersede  or  annul 
the  first  when  the  security  is  on  the  same  matter.  2  Sumn. 
R.;  1  Wheat,  96;  I  Peters,  436;  11  Pick.,  183.  If  the 
personal  liability  was  still  to  continue  by  the  finding  of  the 
jury,  it  appears  to  me  to  relate  rather  to  the  next  bond, 
than  this — two-thirds  of  the  Watson  than  this.  The  second 
bond  is  then  valid.  But  how  is  the  third  on  the  Watson  ? 
It  differs  as  to  the  kind  of  loan  and  the  personal  security. 

Such  personal  liability,  when  the  vesselis  not  lost,  (which 
is  the  fair  construction  of  the  case,  under  the  express  provi- 
sions in  the  bond,  that  the  whole  debt  or  bond  should  be  void 
if  the  vessel  was  lost, )  does  not  impair  the  bottomry.  Jordan 
V.  White^  4  Louis  R.  IS.  S.,  340.  It  is  only  a  personal  liability 
in  case  the  vessel  is  not  lost,  which  is  harmless  and  common. 

It  is  held  in  some  cases  that  every  maritime  hypotheca- 
tion includes  a  personal  obligation.  2  Gallis.  R.,  462;  3 
Burr.,  1394. 
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And  the  borrower  is  of  coarse  personally  liable  if  the  ship 
arrives.  Abb.  on  Shipp.,  163 ;  2  Bl.;  2  Hagg.  Ad.  R.,  48; 
2  Sumn.,  167. 

That  personal  liability  of  the  owner  is  proper  in  such  case, 
for  reasons  set  ont  in  11  Pick.,  183;  Marsh  on  Ins.,  632; 
2  Bro.  C.  &  Ad.,  19ft-7;  Abb.  on  Shipp.,  126,  note.  In 
some  countries  the  rule  goes  further,  The  Nelson,  1  Hagg. 
Ad.  R.,  176. 

But  when  a  bond,  in  such  language  as  here,  is  the  sole 
evidence  of  a  debt,  no  personal  claim  could  be  enforced  after 
the  loss  of  the  vessel  in  such  case.  So,  if  the  bond  was 
considered  collateral  security,  and  was  not  the  original  debt 
or  the  sole  evidence  of  it,  then  the  original  personal  liability 
would  remain,  though  the  collateral  security  should  in  such 
case  perish  or  become  a  nullity. 

In  such  a  case  the  bond  may  be  discharged,  or  not,  and 
still  leave  the  principal  personal  liability  binding.  It  would 
be  like  the  innocent  loss  of  property  mortgaged  or  of  pledged 
{NToperty — the  original  debt  would  still  remain. 

In  this  view,  whether  the  bond  now  under  consideration 
is  void,  or  not,  is  the  question,  looking  to  the  fact  that  it' 
was  given  on  account  of  the  previous  personal  debt,  and 
that  this  debt  was  to  remain,  though  the  bond  and  vessel 
became  lost.  Such  is  the  case,  piercing  into  the  heart  and 
essence  of  the  transaction.  The  gist  of  the  objection  to 
the  validity  of  such  a  bond  in  bottomry  is,  that  the  personal 
debt  or  liability  is  not  put  at  risk  on  the  loss  of  the  vessel, 
but  still  survives  though  the  vessel  be  lost. 

Here  and  in  Europe  it  is  settled  that  the  person  is  not 
and  must  not  in  bottomry,  in  case  of  a  loss  of  the  vessel,  be 
bound  for  the  debt,  (though  if  any  materials  or  salvage  come 
into  the  owner's  hands  they  must  answer  for  that.)  See 
cases  before  cited,  and  The  Virgin,  8  Peters,  664 ;  The 
Nelson,  1  Hagg.  Ad.  R.,  1,  13,  169, 176;  Peters's  Ad.,  303 ; 
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Peters,  446 ;  3  Barn.  &  AdoL,  50 ;  Ware,  D.  C,  249 ;  3 
Kent.  Com.,  358 ;  1  Dods.,  283,  411. 

The  only  plausible  answer  urged  to  this,  is,  that  it  has 
been  held  in  some  cases  that  if  the  person  is  looked  to,  as 
well  as  the  vessel,  it  may  be  deemed  good  as  to  the  last  and 
void  as  to  the  first,  being  void  only  pro  tanto.  Nelson,  1 
Hagg.  Ad.  R.,  169,  176 ;  Rucher  Sf  Co.  v.  Crniynghan, 
2  Peters's  Ad.,  303 ;  The  Virgin,  8  Peters,  554.  For  a  bot- 
tomry bond  may,  on  several  accounts,  be  good  in  part  and 
bad  in  part.  1  Hagg.  Ad.  R.,  1,  169,  176;  3  Mason,  ^55, 
260  ;  2  Hagg.  Ad.  R,  68  ;  4  Wheat.,  69  ;  2  Dod.  Ad.,  139, 
147 ;  2  Ibid,  288,  466. 

Thus  it  is  if  part  of  the  consideration  is  good  in  bottomry 
and  part  not.  '3  Mason,  C.C,  255;  8  Peters,  538;  1  Wheat., 
107.  It  might  be  possible  then  to  obviate  the  effect  of  the 
personal  liability — in  any  event  in  this  way — ^if  it  was  con- 
tained in  the  bond  itself ;  and  not  as  here  in  the  contract 
dehors  the  bond,  and  did  not  constitute  the  gist  of  the  whole 
consideration,  and  had  been  released  or  abandoned  by  the 
obligee  before  the  trial  or  the  controversy.  Thus,  if  the 
Master  put  into  a  bond  the  personal  liability  of  the  owner, 
the  latter  may  be  waived  by  the  obligee,  and  the  bond 
continue  good.  Abb.  on  Shipp.,  160,  note.  But  even  then 
the  obligee  must  himself  abandon  and  separate  what  is  bad. 
1  Wheat,  96  ;  Ware,  255. 

There,  too,  the  original  consideration  is  valid  in  bottomry, 
and  only  the  personal  security  for  it  becomes  void.  But 
here,  the  whole  original  consideration  for  the  bond  itself, 
though  good  enough  for  a  mortgage,  was  bad  for  a  bottomry, 
being  to  remain  as  a  personal  pre-existing  liability ;  not  to 
be  lost  as  such,  though  the  vessel  should  be  lost.  Thus 
the  original  advance  was  made  by  the  plaintiffs  on  personal 
security  of  the  obligor.  The  bond,  as  a  bottomry,  was 
given  sometime  after,  voluntarily,  and  only  as  a  guarantee 
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to  the  preexisting  debt,  resting  merely  on  personal  security. 
See  verdict  and  19  Maine  R.,  1. 

The  personal  obligation  for  the  whole  was  not  given  up. 
The  bond  was  collateral  to  that,  rather  than  the  personal 
security  being  collateral  to  the  bond. 

It  is  usual  to  go  into  facts  dehors  the  bond  in  these  cases 
where  creditors  contest  it,  to  see  whether,  in  truth,  the  trans- 
action was  one  of  real  bottomry,  or  not.  20  Pick.,  242 ; 
19  Main,  1.  All  the  facts  are  to  be  examined  and  are  com* 
petent  for  consideration. 

On  these  explanations  of  the  facts  then  the  original  debt 
appears  to  have  been  not  risked  on  the  ship  but  still  retained 
on  the  person,vand  only  the  cellateral  security  of  the  ship 
risked.  19  Maine,  I ;  Jennings  v.  The  Ins.  Ca,,  Semb.  4 
Binney,  244. 

A  fortiori,  therefore,  the  debt  did  not  become  one  in  bot- 
tomry, and  discharged,  if  the  ship  was  lost,  because  the  facts 
were  just  the  other  way,  showing  the  former  still  to  be  held 
and  relied  on.  So  particular  are  the  books  to  separate  per- 
sonal liabilities  from  these  bonds  risked  on  the  ship,  that 
even  a  bottomry  bond  otherwise  good  will  be  void,  if  made 
by  a  Master,  where  the  personal  liability  of  the  owner  had 
first  been  relied  on.  1  Dod.  Ad.,  283 ;  Ware, '253 ;  2  Dod. 
Ad.,  139. 

So,  if  any  other  security  than  the  bond  is  taken,  it  must 
be  collateral  to  the  bond ;  and  not  the  bond  collateral  to 
that,  as  to  a  bill  of  exchange.  And  it  must  be  lost  or  dis- 
charged if  the  vessel  is  lost.  This  is  the  case  with  a  bill 
of  exchange  taken  beside  a  bottomry.  The  Hunter,  1  Dod. 
Ad.,  466;  Ware,  262;  3  Mason,  C.  C.  341 ;  1  Hagg.  Ad. 
R.,  179,  I,  10. 

It  is  proper  to  allude  a  moment  to  another  objection  to 
this  last  bond,  pledging  two-thirds  of  the  Watson.  The 
jury  havefoand  it  was  n6t  executed  to  seeare  advances 
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made  for  that  voyage,  or  under  a  previous  promise  for  such 
a  bond,  but  to  secure  a  pre-existing  debt. 

It  is  not  necessary  to  decide,  whether  this  alone  would 
avoid  the  bond,  or  not,  but  I  cannot  permit  this  point  to  pass 
without  notice,  lest  an  inference  may  be  drawn  as  to  my 
views  on  it,  which  is  not  true. 

If  the  money  be  obtained  on  the  pledge  of  the  ship,  and 
for  her  repairs,  though  it  be  used  for  other  purposes  than 
fitting  her  out  by  the  owner  or  master,  the  bond  may  still 
be  good  in  bottomry.  The  lender  can  look  only  to  the 
apparent  necessity  for  it.  3  Barn.  &>  Adol.,  60;  19  Maine, 
14 ,  2  Brow.  C.  &  Ad.  L.,  186 ;  the  ship  Fortitude  3, 
Sumn.,  243. 

But,  I  understand,  that  on  principle  the  loan  should  thea 
be  obtained  professedly  for  the  vessel.  See  Abb.  on  Shippi,. 
162.  In  Blaine  v.  The  Charles  Carter^  4  Cranch,  328,  il 
seemed  to  be  admitted  that  a  bottomry  bond  by  the  owner 
would  not  hold  unless  made  for  advances  connected  with 
the  rfiip.  Semb.  Bee.  Ad.,  131,  167 ;  1  Wash.  C.  C,  293, 
484 ;  2  Pet.  Ad.,  296 ;  2  Bro.  C.  &  Ad.,  196 ;  2  Wash.  C. 
C,  147 ;  1  Dods.  Ad.,  2  &  3  ,•  2  Bla.  Ca.,  467.  See  Lelatid 
V.  The  Medora,  2  Wood.  &  Min.,  92. 

If  the  debt  be  pre-existing  and  not  advances  to  aid  the 
ship,  and  if  the  master  hypothecate  the  vessel  for  it,  by  a 
bond,  the  latter  is  undoubtedly  invalid.  The  Aurora^  1 
Wheat.,  96  J  The  sloop  Mary^  Paine.,  0.  0.,  674;  Abb.  on 
Shipp.,  203-4;  2  Sumn.,  167;  1  Wash.,  C.  C,  293;  The 
Virgin,  8  Peters,  660;  3  Wash.,  C.  C,  290;  2  Dods.  Adi, 
8,  9 ;  Bee's  Ad.,  339 ;  2  Wash.  C.  C.  146 ;  2  Sumn.,  18&; 
The  Randolph,  Gilpin,  469.  I  do  not  see  why  the  same 
rule  should  not  apply  to  the  owner,  though  for  another 
reason.  If  not,  the  case  is  not  one  of  a  charge  on  the  ship's 
bottom  for  aid  to  the  ship,  which  is  the  original  idea  of 
bottomry,  whether  by  Ihe  master  or  owner. 
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So,  why  can  the  master  not  pledge  the  ship,  except  for 
necessities  to  the  skip  ?  Because  he  has  charge  of  the  ship 
and  the  debt  is  merely  to  supply  the  necessities  of  the  diip. 
Why  can  the  owner  do  it  and  legally  agree  to  give,  and  the 
lender  receive  over  six  per  cent,  interest.  Usura  maritima. 
(Marsh.  Ins.,  633.)  Because  it  may  be  necessary  to  obtain 
means  to  secure  the  ship  and  the  voyage,  and  in  this  way 
better  to  furnish  and  virtually  insure  the  cargo  to  the  extent 
of  the  payment  ?     3  Kent  Com.,  354 ;  1  Dod.  Ad.,  278. 

The  reasons  are  different  but  the  result  the  same.  In 
any  other  view,  all  the  statutes  of  usury  could  be  easily  in 
this  way  avoided  ? 

The  interest  secured  might  be  twenty  per  cent,  on  an  old 
or  new  loan,  disconnected  with  supplies  to  the  ship,  and 
the  vessel  be  insured  at  any  office  for  one  or  two  per  cent, 
only.  I  should  come  to  the  conclusion  then  at  once,  that  a 
bond  for  a  pre-existing  debt  like  the  third  one,  and  perhaps 
a  part  of  the  consideration  of  the  second  one,  so  far  as  con- 
cerning the  first  bond,  was  void  on  that  account,  also,  were 
it  not  for  the  decision  in  case  of  The  Draco,  2  Sumn.,  157, 
and  adopted  as  it  is  in  3  Kent.  Com.,  361. 

But  they  seem  to  me  in  some  degrees  erroneous  by  resting 
on  an  analogy  to  cases  of  Respondentia  bonds  where  the 
general  rule  is  stated  to  be  that  they  are  binding,  though 
for  an  old  debt.  1  Peters,  437;  4  Wash.  C.  C,  418,  662. 
They  are  often,  also,  given  on  a  mere  personal  liability. 
3  Kent,  C,  354  I  apprehend,  likewise,  that  some  error 
has  been  run  into  by  confounding  bottomries  and  mere  mort- 
gages, as  the  latter  may  of  course  be  for  old  debts  and  those 
disconnected  with  supplies  to  the  ship  like  mortgages  of 
other  property  than  ships.  1  Wash.,  C.  C,  293  ;  2  Wash., 
G.  C,  145.  Hence  the  owner  may  mortgage  the  ship  for 
old  debts,  but  why  should  he  be  allowed  to  give  bottomry 
bonds  for  them,  and  a  door  thus  be  opened  wide  to  usury 
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and  oppression  ?  why,  unless  to  aid  the  ship  in  an  emer- 
gency, and  not  for  a  former  and  disconnected  transaction 
or  debt  ? 

It  is  conceded,  also,  that  the  French  law  is  against  such  a 
bond.  The  DracOy  2  Sumn.,  186.  The  bond  being  given 
after  the  ship  sails  is  no  exception  when  given  to  get  money 
to  pay  for  the  advance.  Marsh,  on  Ins.,  646.  The  general 
description  of  bottomries  in  most  of  the  elementary  treatises 
fortifies  this  view.  It  defines  them  as  given  for  advances 
to  aid  in  fitting  out  the  ship  on  whose  bottom  they  are 
founded.  2  Emerigon,  386;  2  Bl.  C,  467;  Pothier  on 
Contracts,  act  1,  note ;  Park,  on  Ins.,  410 ;  2  Marsh.,  733-6. 

The  case  of  the  sloop  Mary,  Paine,  474,  was  a  bottomry 
by  an  owner  to  obtain  funds  for  the  purchase  of  a  cargo  and 
held  to  be  valid.  It  is  doubtful  if  for  an  old  independent 
debt,  whether  it  would  have  been  good  except  as  a  mere 
mortgage.  The  advances  may  be  from  time  to  time,  and 
not  at  once,  but  still  they  must  be  in  respect  to  the  vessel. 
The  Virgin,  8  Peters,  638. 

Many  cases  likewise  speak  of  an  hypothecation  of  a  vessel 
being  valid,  when  it  is  valid  only  as  a  mortgage  and  Hot  as 
a  bottomry.  And  the  distinction  in  some  cases  and  States 
is  immaterial  as  to*  the  parties,  yet  in  this  instance,  in  this 
State,  where  bottomries  need  not  be  recorded  and  mortgages 
must  be,  the  distinction  is  vital  as  to  these  plaintiffs  in  a 
suit  with  attaching  creditors. 

It  seems  to  me  that  the  views  in  the  case  of  the  Draco 
do  not  accord  with  the  current  of  decisions  before  cited  on 
this  point  any  more  than  with  sound  reasoning  as  regards 
the  origin  of  bottomries  and  the  danger  of  usury,  and  the 
admitted  inability  of  the  master  to  give  such  a  bond  in  such 
a  case.  Again,  the  decision  in  the  19  Maine,  1  has  been 
in  this  case  already  for  the  attaching  creditor  and  against 
the  bonds,  so  far  as  given  for  a  pre-existing  debt  for  which 
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personal  liability  was  still  held,  and  it  is  entitled  to  respect, 
though  not  binding  as  not  given  on  a  local  statute.  See  3 
Sumn.,  176,  277,  136;  2  Sumn.,  487;  Smith  v.  Babcock, 
et.  aL,  2  Woodb.  &  Minot,  246. 

So,  although,  in  Pope  et  aL  y.  Nickerson  et  aly  3  Stor. 
R.,  466,  it  was  held  that  bottomry  bonds  are  to  be  construed 
liberally  for  the  obligee.  So,  6  Bingh.,  114 ;  3  B.  &  Adol., 
60 ;  1  Rob.  Ad.,  124 ;  Abb.  on  Shipp.,  168.  Yet  I  am 
inclined  to  think  even  an  owner  cannot  make  a  good  tech- 
nical bottomry  bond,  unless  for  advances  in  some  way  con* 
nected  with  the  vessel. 

The  finding  of  the  jury  on  this  is  strong  proof  that  the 
last  transaction  was  not  at  the  time  a  commercial  conse- 
quence of  borrowing  money  to  fit  out  that  ship,  the  brig 
Watson,  which  is  one  of  the  elements  in  bottomry.  2 
Hagg.  Ad.  R.,  48. 

On  the  contrary,  the  last  bond  looks  merely  an  ordinary 
taking  of  collateral  security  for  a  pre-existing  debt,  not 
incurred  under  a  promise  of  bottomry  nor  agreed  to  be  thus 
secured.  It  is  not  even  recited  in  the  bond,  as  is  done  in 
the  first  one,  that  it  was  executed  for  advances  to  this  ship 
or  any  other.  Such  a  course  may  answer  in  cases  of  re9- 
pondentia  like  Conard  v.  The  AtL  Ins.  Camp.j  1  Peters, 
436,  but  it  certainly  does  not  accord  with  the  technical 
principles,  or  the  spirit  of  a  bottomry  undertaking. 

In  a  case  like  this,  however,  I  should  not,  after  the  views 
of  Judge  Story,  sanctioned  by  Chancellor  Kent  and  sustained 
as  some  suppose  by  the  case  of  Conard,  (1  Peters,)'  dispose 
of  a  case  in  hostility  to  what  seems  thus  settled.  But  I  feel 
bound  to  express  my  dissent  from  their  conclusions,  and 
some  of  the  reasons  for  it,  but  enforce  the  doctrine  they 
have  maintained  till  overruled  by  the  Supreme  Court  of  the 
United  States. 

The  other  objection  against  the  last  bond,  as  to  personal 
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liability,  is  sufficient  without  this,  and  on  that  it  must 
probably  be  deemed  invalid  as  a  bottomry.  Nor  is  this  ob* 
jection  cured  or  aided  by  the  reservation  of  marine  interest 
in  the  bond. 

Marine  interest  is  some  evidence  that  a  bottomry  was  in- 
tended, but  alone  does  not  make  it  a  bottomry  bond.  2 
Hagg.  Ad.  R..  65;  Simonds  v.  Hodgson,  6  Bing.,  114;  1 
Paine,  C.  C.  671.  Some  cases  hold  it  to  be  an  indispensa- 
ble part.  (The  Draco,  2  Sumn.,  157 ;  I  Wm.  Rob.,  124; 
2  Wm.  Rob.,  110,)  though  marine  interest  may  be  fixed  at  6 
per  cent.,  (2  Sumn.,  157,)  and  if  not  expressed  will  be  im- 
plied in  the  principal.  Paine,  671 ;  19  Maine,  14 ;  1  Peters, 
240.     This  makes  the  question  of  interest  a  nose  of  wax. 

The  validity  of  the  last  bond  is  then  too  doubtful  on 
sound  principles  of  bottomry  to  justify  a  judgment  on  it  in 
favor  of  the  obligee  to  the  injury  of  bona  fide  creditors,  who 
first  attached  and  first  took  possession  of  the  vessel,  and 
that  also  without  any  notice  proved  to  be  brought  home  to 
those  of  the  pre-existence  of  such  a  bond. 

I  would  uphold  bottomry  obligations  in  legitimate  cases, 
coEoing  clearly  within  commercial  principles;  but  these 
unrecorded  and  unnotified  liens  on  property  left  in  the 
possession  of  former  owners  are  not  to  be  encouraged,  nor 
extended  beyond  established  precedents.  See  Packard  v. 
The  Louisa,  2  Woodb.  &  Minot,  48. 

Not  feeling  then  entirely  satisfied  that  judgment  ought  to 
be  rendered  on  the  last  bond,  as  strictly  a  bottomry  bond, 
it  must  be  made  up  for  only  the  amount  of  the  second  one, 
with  interest ;  or  the  value  of  the  Albert  secured  in  that 
bond,  and  interest,  if  they  be  less  in  value  than  the  second 
bond.     But  it  must  be  only  six  per  cent. 

This  rate  of  six  per  cent,  results  from  the  present  cause 
running  so  near  the  wind  in  another  respect.  The  risk  of 
the  vessel  here  never  took  place. 
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But  the  bond  being  good  in  fonn  and  substance,  and  the 
voyage  and  risk  in  course  of  the  execution,  I  think  if  the 
voyage  was  defeated  by  third  persons,  as  here,  while  the 
matter  was  executory,  the  bond  is  still  good.  Marsh.  Ins., 
647,  —8. 

A  ship  has  been  held,  even  if  the  voyage  is  defeated  by 
the  owner.  The  Smilax,  2  Peters's,  Ad.,  296 ;  2  Br.  C.  & 
A.  Law,  630 ;  2  Sumn.,  167.  But  the  interest  allowed  must 
be  only  6  per  cent,  as  the  marine  risk  never  actually  began. 
Marsh.  Ins.,  647  ;  Williams  v.  Steadman^  Holt's,  R.,  126  ; 
Skinner,  346,-  3  Kent,  C,  367. 

The  obligation  remains  good,  like  a  mere  mortgage,  some- 
times, though  becoming  bad,  as  a  bottomry  by  the  risk  never 
being  incurred.  Thorndike  v.  SUme^  11  Pick.,  188.  But 
here  the  bottomry  on  the  Albert  was  good  till  obstmcted 
and  the  voyage  defeated  by  the  attachment  and  sales  by 
the  defendant  and  those  he  acts  under,  and  consequently  it 
must  prevail. 


HoBATjo  Mason  et  al.  v,  James  Crosby  et  al. 

The  report  of  a  Master  In  Chancery,  like  the  Terdict  of  a  jury,  relates  only  to 

facts^  and  as  .to  them  will  not  be  zeoonBidered  and  set  aside,  luUess  some  ^eer 

mistake  or  abuse  of  power  is  shown. 
The  burthen  of  proof  is  on  the  party  objecting  to  the  report. 
Third  persons,  after  a  contract  is  execnted,  cannot  question  its  eonsideratio&. 
If  a  Master  enr  in  some  respects,  which  do  not  appear  to  have  produced  results 

materially  different  from  what  would  otherwise  hare  happened,  it  is  no  ground 

*for  setting  aside  or  recommitting  his  report. 

After  the  decree  in  this  case  before  given,  (see  2  Woodb. 
&  Min.,  342)  a  Master  was  appointed,  who  made  a  report,  a 
copy  of  which  is  annexed. 
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DiSTucT  OF  Maine,  s3. 

U.  S.  Circuit  Court. 

Horatio  Mason  ei  aL  in  Equity  v.  James  Crosby  et  al. 

Pursuant  to  a  decretal  order  made  in  the  above  cause  at 
the  October  Term,  1846,  of  said  Court,  by  which  among 
other  things  it  was  ordered,  adjudged  and  decreed. 

That  the  contract,  conveyance,  mortgage  and  notes  in 
complainant's  bill  mentioned,  ought  to  be  declared,  and 
thereby  were  declared  null,  void  and  rescinded. 

That  the  money  received  therefor  by  the  respondents 
and  others  on  their  account,  being  their  creditors,  at  any 
time  before  the  filing  of  the  bill,  and  retained  and  not  paid 
over  to  other  persons  interested  in  the  premises  at  the  time 
of  the  sale,  on  their  shares,  ought  to  be,  and  thereby  was 
ordered  to  be  refunded  by  each  in  the  proportion  so  received 
and  retained  for  his  interest  therein,  but  on  account  of  the 
delay  of  filing  the  bill,  and  other  circumstances,  they  are 
not  to  be  held  accountable  for  other  money  paid  over  to 
other  persons  then  interested. 

That  the  notes  so  received  by  them,  unless  paid  over,  or 
assigned  to  others  then  interested,  and  for  their  shares 
therein,  are  adjudged  to  be  returned  to  the  complainants  by 
the  respondents,  as  they  may  be  in  their  joint  or  several 
possession  or  control. 

That  each  of  the  respondents  be  further  ordered  to  pay 
interest  on  all  such  moneys  received  and  retained  from  the 
time  of  such  receipt  to  the  time  of  final  judgment  in  this 
case,  deducting  therefrom  their  share  in  the  value  of  any 
timber  taken  from  said  premises  by  the  complainants  or 
their  order. 

That  the  respondents  be  decreed  severally  to  pay  their 
share  of  any  taxes  on  said  premises  advanced  by  the  com- 
plainants, and  of  any  improvements  made  by  them  thereon. 
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That  on  the  repayments  of  the  money  received  and 
retained,  as  aforesaid,  by  each  of  the  respondents,  and  the 
surrender  of  the  notes,  equal  together  to  the  amount  of  bis 
share  or  equitable  interest  in  said  premises  at  the  time  of 
the  conveyance,  with  the  interest,  taxes  and  improvements 
aforesaid,  the  complainants  are  ordered  to  execute  a  release 
to  each  so  doing,  of  all  their  title  and  interest  in  the  share 
in  the  premises  so  equitably  belonging  to  that  respondent. 

That  on  the  surrender,  by  either  of  the  respondents,  of 
notes  which,  with  the  money  paid  over  by  him  as  aforesaid, 
exceeds  what  was  paid  for  his  share  in  the  premises,  the 
plaintiffs  be  directed  to  release  to  such  respondents,  in  trust 
for  other  shareholders  at  the  time  of  the  sale,  a  further 
interest  in  the  premises,  corresponding  to  the  proportion 
which  such  excess  of  notes  bears  to  the  whole  consideration 
paid  by  the  complainants. 

That  the  respondents  were  ordered  to  be  thus  responsible, 
and  to  this  extent,  notwithstanding  the  non  joinder  of 
others  in  the  bill  who  had  some  equitable  interest  in  the 
premises  at  the  time  of  the  sale. 

That  .the  complainants  are  thus  entitled  to  a  decree, 
although  one  of  them,  since  the  sale,  has  released  his 
interest  in  the  premises  to  the  other. 

That  it  be  referred  to  a  Master  to  ascertain  the  amounts 
of  money,  interest,  taxes  and  improvements,  value  of  timber, 
notes,  &;c.,  before  named,  and  prepare  suitable  conveyances 
to  be  executed  as  aforesaid,  and  have  power  to  examine 
witnesses,  and  require  disclosures  of  the  parties  under  oath, 
and  the  production  of  papers  pertinent  to  said  inquiries,  and 
do  all  other  things  appertaining  to  a  Master  on  the  subject. 

I  the  subscriber,  the  Master  appointed  for  the  purposes 
hereinbefore  recited,  submit  the  following  report : 

I  have  been  attended,  agreeably  to  notice  duly  served 
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and  returned  by  J.  P.  Bishop,  Esq.,  counsel  for  the  com- 
plainants, and  by  the  defendant,  James  Crosby,  and  his 
counsel,  Edward  Kent,  Esq.,  also  by  Deodat  Brastow  and 
William  F.  Boynton,  Executors,  in  Maine,  of  the  defendant 
Brastow,  deceased,  and  for  whom  also  Mr.  Kent  acted  as 
counsel. 

The  consideration  by  the  Master  of  so  much  of  said 
decree  as  relates  to  the  notes  of  the  complainants  in  pos- 
session of  said  defendants,  or  their  assigns,  and  the  surrender 
of  the  same  to  said  complainants;  so  much  as  concerns 
the  value  of  timber  taken  from  the  premises,  or  stumpage 
therefor ;  so  much  as  relates  to  the  payment  of  taxes  and 
the  character  and  value  of  permanent  improvements  on  the 
premises;  so  much  as  has  regard  to  the  release  by  the 
complainants  of  any  part  of  said  premises  to  said  defendants, 
or  either  of  them,  in  trust,  or  otherwise,  and  the  preparati<Hi 
of  suitable  conveyances  for  that  purpose ;  and  the  consid- 
eration of  all  other  matters  in  said  decree  not  hereinbefore 
recited,  except  those  hereinafter  fully  and  particularly 
stated,  have  been  waived  by  the  parties  respectively,  or 
their  counsel. 

The  complainants  by  their  counsel  claimed  to  charge  the 
defendant  Crosby,  upon  the  pleadings  and  evidence  in  the 
cause,  upon  that  produced  to  me,  and  upon  the  examination 
of  said  Crosby  for  the  sum  of  fourteen  thousand  three 
hundred  forty-two  dollars  and  thirty-five  cents;  and  the 
said  Brastow's  estate  in  the  sum  of  eleven  thousand  six 
hundred  and  thirty  dollars  and  thirty  cents,  including  interest 
on  the  sums  received  by  them  respectively :  the  complainants 
insisting  that  said  Crosby  and  said  Brastow  were  responsible 
and  were  bound  to  refund  to  complainants  all  moneys  received 
by  them  from  the  complainants,  although  said  defendants  had 
paid  over  certain  proportional  parts  of  said  moneys  to  Sam 
Thurston,  Brazier  Brastow,  Joseph  Porter  and  John  D, 
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Wilson,  as  persons  equitably  interested  in  said  premises 
at  the  time  of  the  sale  thereof  to  the  complainants. 

To  maintain  this  position,  said  complainants  contended 
that  the  contracts  between  said  defendants  and  said  Thurs- 
ton and  others,  were  either  parol  agreements  concerning  real- 
estate,  or  bonds  for  the  conveyance  of  certain  parts  of  said 
premises  to  them  respectively,  on  certain  conditions  which 
were  never  performed,  giving  said  Thurston  and  others  the 
mere  right  of  preemption. 

But  the  bill  having  charged  one  Fifield  to  be  the  agent 
of  the  defendants  to  negotiate  a  sale  thereof,  for  the  benefit 
and  interest  of  said  defendants,  as  well  as  said  Fifield,  and 
also  for  the  benefit  of  other  persons  then  unknown  to  the 
complainants,  and  the  defendants  by  their  answers  having, 
in  substance,  admitted  that  such  sale  to  the  complainants 
was  made  for  the  benefit  of  themselves  and  of  said  Thurs- 
ton, B.  Brastow,  Porter  and  Wilson,  and  the  pleadings  and 
proofs  in  the  case  and  before  the  Master,  seeming  to  recog- 
nize said  Thurston,  B.  Brastow,  Porter  and  Wilson,  as 
persons  interested  with  the  defendants  at  the  time  of  the 
sale  to  Ihe  complainants,  I  have  not  felt  at  liberty  to 
reconsider  the  evidence  on  which  said  decree  was  founded, 
or  to  give  a  different  effect  to  the  evidence  adduced  by  the 
complainants  or  defendants  at  the  hearing  before  me. 

I  have,  therefore,  considered  all  moneys  paid  by  the 
defendants,  or  either  of  them,  to  said  Thurston,  B.  Brastow, 
Porter  and  Wilson,  as  paid  to  persons  interested  at  the  time 
of  the  sale  to  complainants.  And  for  the  same  reasons,  as 
between  the  defendant  Brastow  and  William  F.  Boynton, 
although  with  some  hesitation,  I  have  treated  moneys  paid 
by  the  former  to  the  latter,  as  paid  to  a  person  interested 
at  the  time  of  the  sale  to  the  complainants. 

It  appeared  that  in  pursuance  of  an  agreement  between 
the  defendants  and  said  Thurston,  B.  Brastow,  Porter  and 
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Wilsoni  that  the  latter  were  entitled  to  receive  certain 
proportions  of  all  moneys  which  were  to  be  paid  by  com- 
plainants to  the  defendants ;  that  the  complainants  gave  a 
mortgage  to  the  defendants,  conditioned  to  pay  certain 
notes  to  one  Munroe,  given  by  the  defendants  to  said 
Munroe  as  part  consideration  for  the  land  in  controversy ; 
that  the  defendants  alone  having  signed  said  notes,  and 
being  legally  responsible  for  the  same,  they  took  a  bond 
from  said  Thurston,  B.  Brastow,  Porter  and  Wilson,  by 
which  they  assumed  the  responsibility  of  paying  one-half 
of  said  notes  of  said  defendants  to  said  Munroe,  if  the  same 
should  not  be  paid  by  the  complainants. 

It  further  appeared  that  some  of  said  notes  to  Munroe 
were  taken  up  by  said  Crosby  and  Brastow,  and  not  by  the 
complainants;  that  the  defendants  commenced  an  action 
on  said  bond,  and  recovered  judgment  thereon  for  one-half 
of  one  of  said  notes,  and  that  said  judgment  was  nearly 
satisfied  by  a  levy  of  execution  on  the  estate  of  said 
Thurston  and  others,  or  of  some  of  them. 

Upon  this  state  of  facts,  the  complainants  insisted  that 
the  money  so  recovered  of  said  Thurston,  B.  Brastow, 
Porter  and  Wilson,  if  they  were  to  be.  considered  as  persons 
equitably  interested  at  the  time  of  the  sale,  (but  which  was 
denied,)  must  be  deemed  and  taken  to  be  the  proper  money 
of  the  complainants  paid  to  defendants,  and  that  if  the  same 
was  so  distributed  by  defendants  to  Thurston  and  others, 
said  recovery  and  satisfaction  were  to  be  construed  as  a 
refunding  of  the  same  to  the  defendants.  But  I  consider 
it  otherwise,  and  have  made  no  allowance  to  the  com- 
plainants for  any  part  of  said  money. 

In  ascertaining  the  amount  of  money  paid  by  the  com- 
plainants to  the  defendants,  one  or  both  of  them,  my 
attention  has  been  called  by  the  complainants  to  no  other 
evidence  than  the  pleadings  and  proofs  in  the  cau8e«    No 
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testimony  on  this  point  has  been  offered  by  either  party, 
and  both  parties  have  relied  on  the  case  as  printed  to  estab- 
lish the  proper  sum. 

That  each  party  may  have  the  benefit  of  exception  to 
my  report  on  this  point,  it  may  not  be  improper  to  state 
the  grounds  of  it. 

The  bill  states  the  sum  paid  in  cash  at  the  time  of  the 
purchase  somewhat  indefinitely  at  nearly  ten  thousand 
dollars ;  and  the  further  sum  of  two  thousand  five  hundred 
and  fifty-one  dollars  on  one  of  the  several  notes  given  in  part 
payment  for  the  consideration  of  defendants'  deed;  and 
also  the  sum  of  three  thousand  three  hundred  and  fourteen 
dollars  on  one  of  the  Munroe  notes,  which  they  had 
undertaken  to  pay,  and  had  secured  by  mortgage  to  .the 
defendants,  in  all,  the  sum  of  $15,866. 

These  being  material  averments  and  discovery  in  respect 
to  them  being  called  for  in  the  bill,  required  a  full  and 
careful  answer,  and  both  defendants  have  concurred  in 
their  several  answers  as  to  the  sums  paid,  and  the  time  and 
mode  of  payment,  and  which  are  hereafter  particularly  set 
forth,  the  total  amount  of  which  payments  by  the  com- 
plainants, exclusive  of  interest,  is  alleged  to  be  $12,647.06. 

The  complainants,  however,  insist  that  it  appears  from 
the  testimony  of  Elias  Bullard,  that  they  paid  an  additional 
sum  of  $2200,  but  it  seems  to  me  that  the  testimony  of 
Bullard  on  this  point  fails  to  establish  the  fact  of  any  other 
payments  than  those  particularly  set  forth  in  the  answers. 

I  therefore  find  the  whole  sum  paid  by  complainants  on 
account  of  the  contract  rescinded  by  the  decree,  to  have 
been  twelve  thousand  six  hundred  forty-seven  dollars  and 
six  cents. 

I  further  find  that  said  Crosby  received  or  had  the 
benefit  of  one-sixth  part  of  the  amount  of  the  first  payment 
by  complainants  to  the  defendants,  and  of  the  sum  paid  by 
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complainants  to  Munroe ;  and  that  said  Brastow  receivedy 
retained  and  had  the  benefit  of  one-sixth  part  of  said  first 
payment,  two-sixth  part  of  the  payment  to  Munroe,  (Bras- 
te«r  at  the  time  of  said  payment  having  become  the  owner 
of  Boynton's  share,)  and  for  one-half  the  payment  to  said 
Brastow  on  Aug.  28,  1836,  (said  Brastow  at  that  time 
having  purchased  Crosby's  interest  in  addition  to  Boynton's, 
in  the  complainant's  notes  and  mortgage,)  and  that  each 
is  chargeable  with  interest  on  those  sums  or  proportions 
respectively,  and  which  I  have  cast  to  May  1,  1847,  and  to 
be  computed  on  the  principal  sums  from  said  day  to  final 
judgment. 

Upon  the  foregoing  principles,  I  find  there  is  due  from 
James  Crosby  to  the  complainants  the  sum  of  two  thousand 
eight  hundred  fifty-seven  dollars  and  eighteen  cents,  and 
no  more,  as  per  Schedule  A ;  that  there  is  due  from  the 
estate  of  the  defendant,  Deodat  Brastow,  deceased,  the  sum 
of  five  thousand  nine  hundred  and  fifty-eight  dollars  and 
twenty-two  cents,  and  no  more,  as  per  Schedule  B  hereto 
annexed. 

All  of  which  is  respectfully  submitted. 

BangOTj  May  1,  1847. 

Fred.  Hobbs,  Mctster  in  ChAncery. 

Schedule  A,  referred  to  in  this  report,  contains  a  state- 
ment of  the  moneys  paid  by  the  complainants  to  and  for 
the  use  of  James  Crosby,  one  of  said  defendants,  or  received 
by  him  and  not  paid  to  others  interested  in  the  premises 
at  the  time  of  the  sale  to  the  complainants,  viz. : 

This  sum  paid  Sept.  21,  1835,  to  wit,  one-sixth 

of  $6275.40,  or  .  .  .  1045.90 

Interest  on  the  same  from  Sept.  21,  1835|  to  May 

1,  1847,  .  .  .  .  728.64 
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This  sum  paid  Munroe  April  24, 1836,  whole  am't 

$3910.80,  one-sixth  is  .  .  .  651.80 

Interest  on  the  same  from  April  24,  1836,  to  May 

1,  1847,  ....  430.94 


$2857.18 
May  1,  1847. 

Fred.  Hobbs,  Master. 

Schedule  B,  referred  to  in  this  report,  contains  a  state- 
ment of  the  moneys  paid  by  the  complainants  to  Deodat 
Brastow  and  for  his  benefit ;  or  received  and  retained  by 
him,  and  not  paid  to  others  interested  in  the  premises  at 
the  time  of  the  sale  to  the  complainants,  riz, : 

This  sum  paid  Sept.  21,  1835,  to  wit,  one-sixth 

of  $6275.40,  or  1046.90 

Interest  on  the  same  from  Sept.  21,  1835  to  May 

1,  1847,  ....  728.54 

This  sum  paid  Munroe  April  24,1836,  $3910.80, 

two-sixths  is      .  .  .  1303.60 

Interest  on  the  same  from  April  24,  1836,  to  Ifey 

'  1,  1847,  .  .  .  861.88 

This  sum  paid  Brastow,  Aug.  28,  1836,  $2460.86, 

one-half  is         ....  1230.43 

Interest  on  the  same  from  Aug.  28,  1836,  to  May 

1,  1847,  ....  787.87 


$5958.22 
May  1,  1847; 

Fred.  Hobbs,  Master. 

To  this  report  the  respondents  filed  several  exceptiont, 
with  a  written  argument  attached  to  each. 
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A  copy  of  the  exceptions,  without  the  ai^uments,  is 
annexed. 

Hinrs,  $$. 

Circuit  Court  U.  S.  in  Equity. 

HoBATio  Mason  et  at  v.  James  Crosbt  et  aL 

Exceptions  taken  by  the  complainants  to  the  report  of 
Frederick  Hobbs,  Esq.,  one  of  the  Masters  in  this  Honora- 
ble Court,  bearing  date  the  first  day  of  May,  A.  D.,  1847, 
and  filed  in  Court  the  day  of  the  same  May,  made 

in  this  cause,  to  whom  the  same  stood  referred  by  the 
decretal  order  bearing  date  the  day  of  October, 

A.  a,  1847. 

First — ^Because  said  Master,  in  and  by  his  report,  certir 
fied  '^  That  the  defendants  received  of  the  complainants,  in 
pa]rment  for  said  land,  the  sum  of  $12,647.06,  and  no  more." 

Seo9nd — ^Because  said  Master,  by  his  said  report,  has 
certified  $3537.77  as  interest  due  up  to  the  1st  of  said 
May  upon  said  money  paid  by  complainants. 

Third — Because  said  Master  has,  by  his  report,  certified 
that  defendant  Crosby  was  bound  to  refund  to  the  com*? 
I^ainants  the  sum  of  $2857.18,  and  no  more. 

To  wit,  the  principal  sum  received  by  him,  $1697.70 

Interest  upon  the  same,  1150.48 


$2857.18 


Fourth — Because  said  Master,  as  appears  by  his  report, 
^  Did  not  feel  at  liberty  to  give  efiect  to  evidence  adduced  by 
the  complainants,"  upon  a  supposition  that  the  Court,  by  said 
decree,  had  conclusively  settled,  cts  a  faci^  that  said  Porter, 


268  MAINE. 

Htfon  «!«!.«.  Orocbf  ei  mi. 


Thurston,  Brazier  Brastow,  Wilson  and  Boynton  were 
equitably  interested  in  lands  .a^  the  time  of  said  sale^  and 
that  he  had  no  right  to  enquire  whether  such  were  the  case 
or  not. 

Fifth — ^Because  said  Master,  in  his  said  report,  makes  no 
distinction  between  transactions  between  the  defendants 
themselves,  and  between  defendants  and  others  prior  to  and 
after  said  sale,  and  treats  the  said  Porter,  Thurston,  Brazier 
Brastow,  Wilson  and  Boynton  as  though  all  the  obligations 
between  them  and  the  defendants  existed  prior  to  and  at 
the  time  of  the  sale. 

These  exceptions  and  the  report  were  also  accompanied  by 
a  statement  of  the  new  evidence  laid  before  the  Master  ,*  and 
an  exhibit  of  the  claims  and  offers  made  before  him  hy 
each  party  as  to  all  the  matters  in  dispute.  These,  when 
important,  will  be  explained  in  the  opinion  of  the  Court. 
The  original  complainants  moved  also  for  leave,  on  this 
hearing,  to  submit  further  evidence  in  support  of  these 
exceptions,  which  leave  was  not  granted.  At  the  October 
session  of  the  Court  in  1847,  these  exceptions  were  argued 
orally  at  length  by 

Bishop,  in  support  of  them,  and  W.  P.  Fessenden  and 
Kent  against  them. 

Woodbury,  J.  At  the  hearing  of  the  exceptions  in  this 
ease,  a  motion  to  introduce  further  evidence  in  their  sap- 
port  was  made  by  the  complainants,  and  overruled.  But 
if  that  disposition  of  it  had,  on  maturer  consideration,  been 
found  to  be  improper,  we  would  still  admit  the  evidence 
before  deciding  on  the  exceptions. 

But  we  think  the  ruling  was  right  under  all  the  circum- 
stances. Because  the  further  evidence  was  offered  without 
any  previous  notice  to  the  opposite  party  of  a  wish  to  offer 
more  proof,  or  of  a  willingness  that  more  might  be  adduced 
by  them. 
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The  Court,  therefore,  decided  that  the  evidence  could  not 
be  admitted  without  granting  a  like  privilege  to  the  other 
side,  and  allowing  time  to  improve  the  privilege  thus  granted, 
and  that,  on  such  terms  of  mutuality  and  time  allowed,  it 
might  be  admitted. 

The  plaintiffs  objected  to  this  indulgence  to  the  other 
side,  and  hence  we  still  think  they  were  rightfully  precluded 
from  doing  what  they  did  not  consent  their  antagonists 
should  be  allowed  time  to  do. 

In  respect  to  the  exceptions  themselves,  most  of  them 
seem  chiefly  to  rest  on  an  impression  that  the  Court,  when 
a  Master's  report  is  returned,  should  retry  and  reexamine 
and  decide  on  all  the  questions  of  fact,  as  well  as  law, 
raised  before  the  Master. 

But  we  regard  the  office  of  a  Master  in  Chancery  some- 
what like  that  of  a  jury  in  the  Courts  of  common  law* 
Originally  there  were  twelve  Masters  in  number,  and  their 
duties  were  not  only  limited,  in  the  progress  of  time,  lo 
matters  of  fact,  but  chiefly  to  those  of  mere  debt  and  credit, 
and  computation  of  interest.     1  Spence,  Eq.  Jur. 

When  they  have  once  decided  on  these  facts,  and  no 
legal  question  is  involved  in  them,  their  report  should  stand 
probably  without  amendment  here,  or  without  recommit- 
ment, unless  reasons  exist  for  either,  as  strong  as  will  justify 
setting  aside  a  verdict. 

If  there  has  been  a  clear  mistake,  or  a  palpable  abuse  of 
power,  either  of  them  ought  to  be  corrected.  But  if  the 
Court  should  enquire  or  act  beyond  that,  as  to  matters  oi 
fact,  the  office  of  Master  would  prove  but  little  aid  in  the 
administration  of  justice — ^the  Court  being  compelled  to  go 
over  all  the  facts  again,  and  thus  their  labors  be  greatly  and 
unnecessarily  increased. 

When  a  party  has  enjoyed  one  full  hearing  as  to  the 
&cts  involved  in  his  claims  of  debt,  credit,  interest  and 
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kindred  topics,  there  seems  little  justification  for  going  into 
another,  unless  the  Master  has  clearly  fallen  into  a  mistake, 
4>r  clearly  abused  the  power  confided  to  him.  Without 
such  a  limitation,  no  prospect  would  exist  of  putting  an  end 
to  litigation. 

Proceeding  to  the  examination  of  the  different  excep- 
tions, with  these  views,  our  concltisions  are,  that  judgment 
must  be  rendered  in  conformity  to  the  report. 

The  first  exception  is,  in  substance,  that  the  whole  sum 
received  by  the  defendants  of  the  plaintiffs  in  money,  was 
larger  than  that  found  by  the  Master.  But  this  was  a  fact 
involving  no  principle  of  law,  and  concerning  which  the 
testimony  on  the  points  in  doubt  was  contradictory. 
The  evidence,  in  one  view  of  the  subjeet,  showed  more, 
and  in  another  view,  near  the  amount  found  by  the  Master. 

The  probability  seems  to  be,  that  if  the  plaintiffs  paid 
more  than  $6275,  the  sum  allowed  by  the  Master,  it  was  in 
the  course  of  the  business  paid  to  Fifield,  and  not  retained 
by  the  respondents;  and  that  the  notes  to  Fifield,  and 
endorsed  by  him,  were  substituted  for  any  money  beyond 
that  sum. 

After  the  lapse  of  eleven  or  twelve  years,  the  truth  is  not 
likely  to  be  attainable  with  much  exactness,  and  this  delay 
is  so  much  more  the  fault  of  the  plaintiffs  in  this  case,  than 
of  the  respondents,  as  to  have  formerly  caused  a  decree,  in 
some  respects  less  favorable  to  them  than  it  otherwise 
would  have  been,  not  taking  a  receipt  on  some  written 
evidences  of  the  amount  of  money  paid  by  them  at  the 
time  of  the  sale,  whether  to  the  respondents  or  Fifield, 
(which  is  the  chief  cause  of  the  difficulty  on  this  point,)  is 
another  neglect  on  their  part,  the  consequences  of  which 
must  fall,  rather  on  them  than  the  defendants.  It  is  the 
business  of  the  former,  rather  than  the  latter,  to  remove 
doubts  and  uncertainties  as  to  the  larger  amount  claimed. 
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Not  doing  this,  and  there  being  evidence  to  justify  either 
view,  the  Master  has  allowed  the  smaller  sum ;  and  we  do 
not  see  enough  in  the  case  to  warrant  a  belief  that  it  has 
been  done  through  any  clear  mistake,  or  abuse  of  power. 

The  second  exception  is  merely  a  branch  of  the  first, 
being  that  the  interest  allowed  is  not  sufGicient  for  the 
whole  principal  paid.  It  falls  with  the  first  exception,  as 
the  interest  is  enough  in  amount,  if  the  principal  allowed 
was  probably  enough,  and  we  have  already  decided  that  it 
was,  in  respect  to  this  item. 

The  third  exception  raises  a  question  of  law,  rather  than 
fact,  since  it  contends  that  the  defendant  Crosby  is  not 
charged  with  enough  in  other  respects,  as  he  is  allowed 
payments  made  before  the  bill  was  filed  to  other  persons 
claiming  to  possess  an  interest  in  the  land  at  the  time 
of  the  sale  in  1835  to  the  plaintiffs,  when,  in  truth,  the 
plaintiffs  argued  that  those  other  persons  then  possessed 
neither  an  equitable  nor  legal  interest  in  the  premises, 
sufficient,  in  law,  to  justify  such  payments.  But  the  fact 
IS  undoubted  that  they  claimed  some  interest  there ;  that 
the  claim  was  then  admitted  by  the  respondents ;  that  even 
the  complainants  alleged  in  their  bill  the  existence  of  such 
interests,  hut  without  knowing  the  names  of  the  parties ; 
that  the  respondents  gave  their  names  and  proportions  of 
interests  in  their  answers,  and  that  the  only  question  made 
in  this  matter  at  the  hearing,  was  whether  an  interest  like 
theirs,  not  by  deed,  but  by  bond  in  most  of  the  cases,  made 
it  imperative  en  the  plaintiffs  to  join  them  all  as  defendants 
in  the  bill. 

Now,  although  several  of  the  matters  in  the  answers  as  to 
this  may  be  not  precisely  responsive  to  the  bill,  8  Cowen,  387 ; 
1  John.  Ch.,  580 ;  2  John.  Ch.,  88 ;  3  Blackford,  IS ;  8  Pick., 
113 ;  4  P^ige,  22 ;  15  Maine,  125 ;  3  Mason,  378 ;  and  a  bill 
with  no  foroud  interrogatories  raiders  it  more  difficult  to 
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decide,  with  exactness,  what  is  and  what  is  not  responsire, 
yet  there  is  other  evidence  than  these  answers  that  these 
persons  were  interested. 

That  was  the  first  step  to  be  proved,  before  considering 
its  effect. 

That  was  amply  shown,  without  the  answer,  by  the 
bond  from  the  respondents  to  Smith,  which  had  been 
assigned  to  most  of  those  persons  claiming  an  interest; 
next,  by  the  bond  of  most  of  them  given  to  pay  their 
proportions  of  the  original  consideration  for  the  land  to 
Munroe ;  next,  by  the  active  part  some  of  them  took  in 
getting  certificates  and  an  agent  to  make  this  new  sale ; 
next,  by  the  testimony  of  most  of  them,  on  the  stand,  in 
support  of  their  interest ;  and  finally ^  by  the  allegations  in 
the  bill,  and  the  grounds  taken  at  the  hearing  and  in  the 
decree. 

It  cannot  be  set  up  by  any  persons,  that  such  a  bond  did 
not,  in  law,  give  an  equitable  interest,  for  want  of  con- 
sideration, when  it  is  a  sealed  instrument.  Or,  in  the  case 
of  Boy n ton,  (one  of  them  not  included  in  the  assignment  of 
the  bond,)  that  his  interest  was  by  parol,  and  without  con- 
sideration, or  was  not  mutual,  when  he  procured  one  of  the 
defendants  to  make  the  advances  for  him,  and  when  the 
contract  has  already  been  executed,  and  this  objection 
comes  afterwards  from  a  third  person,  and  not  a  party  to 
the  agreement.  See  Tufta  v.  Tufts^  Mass.  Dist.  October 
Term,  1847. 

An  executed  contract,  though  without  consideration, 
mutuality  or  writing,  to  take  it  out  of  the  Statute  of  Frauds^ 
cannot  afterwards  be  objected  to  by  third  persons,  if  it  can 
be  by  the  parties,  however  the  latter  may  object  while  it  is 
executing.  And  where  one  has  stipulated  to  allow  another 
an  interest  in  certain  premises,  and  admits,  in  his  answer, 
that  the  interest  was  a  just  one,  and  this  interest  has  since 
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been  recognized  and  executed,  it  is  too  late  for  other  per- 
sons to  object  to  the  legal  or  equitable  propriety  of  it,  and 
on  that  account  to  attempt  to  avoid  it.  See  cases  in  TuJU 
y.  Tufts. 

It  will  not  do  in  Chancery  to  consider  it  unconscientioui 
or  unjust  to  treat  such  an  interest  as  valid,  when  the  parties 
to  it  have  not  chosen  to  make  any  objection,  either  on 
technical  or  substantial  grounds. 

Nor  would  this  decision,  exonerating  the  defendants 
from  what  they  had  paid  to  others  interested  with  them  at 
the  sale,  and  done  many  yeais  before  the  present  suit,  and 
sometime  before  any  offer  to  rescind  the  sale  by  the  plaintifiSi 
be  at  all  injurious  to  the  plaintiffs,  if  they  exercised  proper 
vigilance  and  diligence. 

These  third  persons  could  have  been  separately  prosecuted 
early,  and  the  due  shares  of  money  received  from  them, 
rather  than  the  respondents.  Or  even  in  this  bill,  after  their 
names  and  respective  amounts  of  interests  and  money 
received,  had  been  disclosed  by  the  respondents,  they  could, 
as  was  requested,  have  been  made  co-defendants,  and  their 
proportions  recovered  back. 

Considering  the  interests  of  all  these  other  persons  beside 
the  defendants,  to  whom  parts  of  the  consideration  were 
paid  at  the  time,  as  proved  by  testimony  and  circumstances, 
even  without  the  aid  of  the  answers  of  the  defendants,  it 
becomes  of  little  importance  what  in  them  is  or  is  not 
responsive  on  this  point,  and  the  only  remaining  objection 
under  this  exception  is  to  the  want  of  proper  evidence  to 
show  actual  payments  made  to  these  subclaimants  to  the 
extent  of  their  interests. 

The  evidence,  as  to  that,  consists,  also,  in  part,  of  matter 
in  the  answers.  Those  are  very  clear  to  prove  the  payment 
and  were  not  contested  at  the  hearing  of  the  original  cause, 
but  are  now  objected  to  as  incompetent  to  prove  them.    Even 
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now,  thiey  can  separately  be  proceeded  against,  and  made 
liable,  unless  the  neglect  of  the  plaintiffs  has  been  such  as 
to  exonerate  them,  or  they  have  some  other  valid  defence. 

So  if  the  defendants  had  been  sued  earlier,  and  the  con- 
tract rescinded  earlier,  less  harm  or  injustice  would  have 
happened  in  making  them  chargeable  for  all  Which  went 
into  their  hands  at  first,  as  their  resort  over  to  others 
receiving  it  from  them,  might  have  thus  been  more  early 
and  successful,  while  by  such  delay,  their  remedy  over 
would  probably  now,  in  most  instances,  be  worthless. 

It  is  probable  that  some  of  the  answers  in  respect  to  this 
last  fact,  also,  may  not  be  exactly  responsive  to  the  bill, 
and  might  not  alone  suffice.  Looking,  however,  to  the 
other  testimony,  there  seems  little  doubt  from  that.  The 
oaths  of  Boynton,  himself,  Thurston,  Porter  and  others, 
before  the  Master,  and  the  bond  given  by  most  of  them  to 
pay  their  portions  of  the  original  consideration,  and  the  fact 
already  and  otherwise  established,  that  they  were  interested 
in  the  land  in  certain  proportions,  are  strong  to  show  that 
they  have  been  paid  all  to  which  they  were  entitled. 

The  very  lapse  of  time  which  was  before  referred  to, 
being  so  long,  and  no  existing  claim  being  made  of  a  failure 
to  pay  any  of  them,  coupled  with  the  continued  ability  of, 
at  least,  one  of  the  defendants,  to  comply  with  their  obliga- 
tions, is  quite  decisive  that  the  payments  have  been  adjusted 
in  conformity  with  the  promises  and  right  which  really 
existed. 

• 

There  is  a  further  exception  taken  by  the  plaintiffs,  that 
the  defendants  are  not  charged  with  the  whole  of  $3910, 
which  the  plaintiffs  paid  for  them  to  Munroe.  They  were 
charged  with  only  such  portions  of  it  as  their  interests 
required  them  in  the  end  to  pay.  This,  we  think,  was 
sufficient.  They  held  the  whole  legal  title  to  the  land  by 
deed,  and  gave  their  notes  for  the  whole  consideration. 
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When  they  sold  it  fofall  interested,  and  paid  over  to  others 
the  proportions  of  the  money  received,  it  was  proper,  as  the 
original  consideration  was  not  yet  due,  to  take  from  the 
others'  obligations  to  pay  their  ratio  of  it.  They  thus  stood 
in  the  capacity  of  tmstees,  both  for  buying  and  selling,  and 
all  they  did,  in  these  respects,  was  not  for  themselves  alone, 
owning  but  portions,  or  for  themselves  as  joint  obligors. 
It  was  rather  for  all  possessing  an  interest  in  the  premises. 
And  when  they  received  the  $3910,  and  paid  it  over  to 
Munroe,  as  that  was  the  substance  of  the  transaction,  it 
being  paid  by  the  plaintiffs  for  them,  they  received  as  well 
as  paid  it  for  all  in  their  due  proportions,  and  are  liable 
individually  for  only  the  shares  they  themselves  owned,  or 
were  bound  to  pay.  Only  that  was  to  go  to  their  real  and 
final  benefit,  and  that  they  are  required  to  restore.  As  to 
the  residue,  when  they  collected  money  of  the  others  to  help 
pay  for  that,  (which  was  owing  to  Munroe,  and  which  they 
alone  were  bound  to  him  to  advance,)  they  collected  only  the 
portions  which  remained  due  from  the  others  after  applying 
their  share  of  the  $3910.  They  hence  cannot  be  consid- 
ered as  recovering  back  anything  of  this  $3910,  but*receiving 
the  balance  due  from  the  others  interested,  after  allowing 
td  them  their  share  in  that  sum  paid  by  the  plaintiffs. 

The  fourth  exception  is  founded  on  the  idea,  that  the 
Master  took  for  granted,  as  if  already  settled  by  the  decree, 
what  he  ought  to  have  decided  on  evidence  offered  before 
him,  i.  e.  the  interest  of  these  particular  claimants  under 
the  defendants. 

Now,  although  the  fact  of  an  interest  in  third  persons 
had  been  alleged  in  the  bill  itself,  and  admitted  in  the 
answer,  and  proved  by  various  testimony,  yet  I  am  not  aware 
that  the  names  of  those  possessing  such  an  interest,  or  their 
exact  proportions,  were  shown  with  precision,  except  in 
ahswers.    And  as  those  answers  may  not,  in  these  respects, 
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have  been  responsiye  to  the  bill,  it  would  hare  beea  proper 
for  the  Master  to  have  resorted  to  other  evidence  for  these 
particulars.  The  decree  did  not  decide  who  in  fact  were 
the  particular  claimMits,  and  their  proportions,  as  it  was  not 
necessary,  in  order  to  decide  on  the  merits.  Again,  it  did 
not  seem  to  be  controverted,  that  these  persons  named  by 
the  Master  were  the  persons,  and  had  the  proportions  in 
the  mib-claim  under  the  defendants,  which  both  sides  coo* 
ceded  to  exist. 

Has  this  view  of  the  Master,  then,  if  to  some  extent 
erroneous,  led  to  any  error  or  mistake  in  the  results  ? 

That  is  not  pretended.  All  the  evidence  and  circum- 
stances concurred  in  support  of  that  interest,  and  it  is  well 
settled,  as  to  errors  in  ruling  on  evidence  by  Courts,  that  if 
it  do  not  appear  to  have  changed  the  verdict  from  what  it 
would  otherwise  be,  a  new  trial  will  not  be  awarded. 
Allen  V.  Blunt,  3  Woodb.  &  Min.,  121 ;  Tayhr  v.  Carpenter, 
ibid,  1,  and  cases  cited  in  them. 

The  fifth  and  last  objection  is,  that  the  Master  does  not 
distinguish  between  rights  and  obligations  of  the  defendants 
or  transactions  of  theirs  with  others  after  the  sale  of  the 
land,  and  those  before. 

But  this,  I  apprehend,  is  misunderstood.  The  Master 
does  not  tippear  to  have  taken  the  interests  or  duties  of  the 
parties  for  a  guide,  as  they  stood  at  any  other  time  than 
the  sale,  though  he  may,  and  properly  has,  looked  to  their- 
transactions  afterwards,  as  in  pursuance  and  in  affirmance 
of  thdse  previous  interests  and  duties. 

And  at  times  they  may  be  some  evidence  of  what  the 
prior  contracts  and  interests  had  been,  and  therefore  deserve 
attention  in  that  view. 

But  we  see  no  instance  of  the  Master's  making  any  new 
arrangement  after  the  sale,  a  test  or  standard  of  any  old 
oUigatiooa*    The  new  bond,  given  by  the  sub-claimants 
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after  the  sale,  to  pay  their  proportion  of  the  original  coa- 
ndemtion  to  Manroe,  if  not  paid  by  the  plaintiffSB,  is  tho 
new  contract  or  transaction  which  is  probably  meant  to  be 
referred  to.  But  that  was  only  a  new  form  of  securing 
what  was  their  duty  before  to  accomplish,  i.  e.  the  pay- 
ment of  that  portion  of  the  consideration  to  be  paid  for  the 
land,  which  their  share  in  the  land  rendered  proper.  The 
duty  to  pay  that  existed  from  the  time  their  interest 
existed,  and  the  new  bond  was  only  a  new  evidence  or 
new  security  concerning  it. 
Judgment  according  to  the  report  on  the  decree. 


Joshua  Jewett  v.  Joseph  Cunakd  et  al. 


Where  the  complafaimnt  ilone  owned  parts  of  property  conTejed  to  the  reepon* 
dtnti,  uid  oimed  p«rte  in  common  with  another,  and  eoed  the  if^ranteea  and  U4 
eo-owner  for  neglect  in  managing  the  estate,  as  well  as  for  not  aoeonnting  fox 
all  the  proceeds,  the  complainant  can  properly  bring  his  Bill  in  Chancery 
alone. 

But  he  can  reeoyer  only  the  proportion  which  his  interests  bear  to  the  whole 
property,  or  the  balance  left  after  paying  the  debt.  The  other  co-owner  might 
by  proper  pleading  against  the  other  respondents,  obtain  what  balance  is  dvo  t» 
himself  from  them. 

Where  a  conTcyance  is  absolute  on  its  face,  yet  if  it  was  made  to  secure  a  debt, 
the  grantee  will  be  bound  to  account  for  the  rents  and  profits  and  sales  towards 
the  dd>t.  He  is  also  liable,  if  not  managing  the  property  with  due  care,  and 
must  account  for  what  the  estate  ought  to  hare  produced  while  in  his  custody, 
and  use  as  mortgagee  or  trustee. 

See  some  of  th«  items  proper  to  be  oonsidend  in  fuoh  aeeonnting. 

A  Master  will  be  appointed,  truly  to  take  an  account  of  debts  and  credits,  and  where 
the  Com t  has  means  to  do  that  satisfactorily,  and  is  disposed  to  doit,  the 
enquiry  will  not  be  referred  to  a  Master,  unless  both  sides  defin  it,  aad 
aequiesce  in  the  further  delay  and  expense  incident  to  it. 

Where  an  agreement,  not  under  seal,  is  to  account  with  A,  or  reconyey  to  him 
certain  property,  and  to  do  the  same  to  B  with  ottker  property,  and  to  both  vifk 
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•till  different  estate,  as  it  came  in  those  imys  from  A  and  B,  and  from  botii« 
a  separate  action  lies  for  A  for  his  separate  proportion. 
An  action  at  law  may  not  lie  for  money  reeeired  under  a  special  ugr^anakt^  if  H 
oould  not  be  sustained  on  the  agreement  itselC  Bat  where  the  whole  faeta 
showed  that  property  had  been  received  as  security  for  a  debt,  and  to  be  accounted 
Ibr,  if  a  balance  of  money  remained  from  its  due  increase  and  sale,  beyond  th* 
debt,  an  action  at  law  lies  to  reeoTsr  that  balance^  mnder  a  touat,  for 
had  and  zecelyed. 


This  was  a  bill  in  equity  against  Joseph  Cunafd  &;  Co., 
Sfid  Bryce  Jewett. 

The  complainant  alleged  that  in  A.  D.  1830,  about  the 
1st  of  October,  he  separately  was  indebted  to  Joseph 
Cnnard  &  Co.  in  certain  sums,  and  also  in  another  sum 
jointly  with  Bryce  Jewett.  That  having  before  given  lien 
on  his  estate,  personal  and  real,  to  the  Cunards  for  security, 
and  being  hard  pressed  by  them  for  pajrment,  or  farther 
security,  he  joined  said  Bryce  in  a  conveyance  to  them 
of  all  their  estate,  both  real  and  personal,  and  took  back 
an  obligation  in  writing  to  account  for  the  rents  and 
advantages  thereof,  and  if  they  should  amount  the  first 
year  to  £560,  they  were  to  be  applied  to  one  of  the  debtSy 
and  if  to  a  like  sum  the  second  year,  to  be  applied  to  the 
same  debt,  and  so  on  till  extinguished,  and  then  to  another 
debt,  specifying  it,  and  so  on,  till  all  due  were  paid  with 
interest.  There  was  another  written  obligation  given  to 
them  by  the  Cunards,  agreeing  to  deduct  certain  amounts 
from  their  debts,  if  £1000  were  paid  by  November,  A.  D., 
1830,  and  security  for  certain  other  sums  at  subsequent 
periods. 

It  was  further  averred,  that. the  real-estate  so  conveyed 
was  very  valuable,  amounting  to  over  $70,000^  and  the 
personal  estate  to  $4000.  That  the  Cunards  leased  the 
estate,  real  and  personal,  at  the  halves  the  first  year  after 
the  conveyance  to  Bryce  Jewett  and  J.  Beck,  and  received 
large  sums  therefor,  and  might  have  received  much  more. 


OCTOBER  TERM,  1847.  279 

Jewett  V.  Canard  el  aL 

had  the  said  Bryce  and  Beck  managed  them  with  care,  and 
especially  the  reserve  lot  for  timber  and  the  mill.  Thai 
great  losses  were  sustained  by  their  inattention  to  the 
property,  and  neglect  of  the  Cunards  to  look  after  the 
estate,  and  that  the  reeeipts  towards  discharging  the  debt 
might  have  been  much  more  than  £550. 

Similar  averments  were  made  as  to  the  subsequent  n^ 
gleet,  by  the  Gunards,  to  obtain  so  much  income  from  the 
personal  and  real-estate  as  they  might  easily  have  obtained, 
and  also,  that  they  in  June,  1834,  sold  all  the  real-estate, 
and  such  part  of  the  personal  as  had  not  been  before  sold, 
destroyed  or  lost  by  want  of  due  care,  and  had  refused  to 
account  for  the  same. 

The  bill  averred  further,  that  the  receipts  might  have 
been  more  than  was  provided  for  towards  the  discharge  of 
the  debts,  and  that  they  and  the  sales  had  far  exceeded  the 
aggregate  amount  of  them  and  interest  thereon,  and 
the  bill  therefore  prayed  that  Bryce  Jewett,  as  well  as  the 
Cunards,  answer  certain  interrogatories  propounded  as  to 
the  manner  in  which  the  estate  had  been  conducted  and  the 
contracts  about  it,  and  income  therefrom*  It  prayed, 
moreover,  that  the  obligations  for  the  debts  might  be 
cancelled,  and  the  difference  between  them,  on  the  one 
hand,  and  the  true  value  of  the  estate,  and  what  ought  to 
have  been  received  from  it,  on  the  other,  paid  to  the  plain- 
tifs,  or  such  other  relief  in  the  premises  as  may  be  deemed 
proper. 

There  was  more  in  the  bill,  that  need  not  be  here  sift 
out. 

The  answers  were  by  Joseph  Cunard  for  himself  aad 
company,  and  a  separate  one  by  Bryce  Jewett. 

The  former  admitted  the  conveyances  and  contracts  m 
connection  with  them,  as  to  the  allowance  of  rents  and 
advantages  received,  if  they  amounted  to  £550  the  first 
year,  and  so  onward. 
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But  it  denied  any  receipts  to  that  amount,  or  any  net 
income  whatever  from  the  estate,  and  averred  that,  on  the 
contrary,  a  loss  was  incurred  the  first  year  under  the  lease  to 
Rryce  and  Beck,  who,  it  said,  were  assented  to  as  lessees,  by  the 
complainant,  and  averred  further,  that  large  losses  happened 
in  the  subsequent  years,  when  the  farm  was  carried  on 
by  the  Cunards  themselves,  without  leasing  it,  from  an 
alleged  inability  to  procure  suitable  lessees,  who  would  pay 
any  rent.  It  further  exhibited  the  account  of  sales  of  the 
jHToperty,  in  June,  1834,  at  a  much  less  (Nrice  in  the  aggre- 
gate than  the  amount  of  the  debt  and  interest,  and  denied 
any  neglect  or  mismanagement  of  the  estate  on  their  part, 
or  any  liability  to  account  for  anything  whatever  to  the 
complainant  under  their  contracts. 

It  next  objected  that  Bryce  Jewett  was  not  made  a 
co-plaintiff  with  Joshua  Jewett. 

The  other  material  portions  of  the  answer,  on  the  part  c^ 
Cunard  &  Co.,  will  be  stated  in  the  opinion  of  the  Court, 
when  necessary  to  a  full  understanding  of  the  case. 

The  answer  of  Bryce  Jewett  admitted  the  lease  to  him 
and  Beck  for  the  first  year,  but  denied  any  lease  to  him,  or 
any  control  by  him,  over  the  property  afterwards,  though 
he  was  at  times  employed  as  a  hired  man. 

It  admitted  incapacity  and  misbehavior  by  Beck  during 
the  first  year,  as  well  as  afterwards,  but  not  by  himself; 
and  averred  that  he  was  entitled  to  some  indemnity  from 
the  Cunards  for  his  interest  in  the  estate,  though  he  had 
figned  a  disoharge  to  them  ia  respect  to  his  private  dealings. 

He  stated  many  other  matterjs  in  reply  to  the  interroga* 
lories  in  the  bill,  which  it  is  not  important  here  to  repeat. 

The  evidence  in  the  case  was  very  voluminous.  Copies 
of  all  the  conveyances  and  writings  were  introduced,  but 
nrnie  of  them  need  be  given  in  detail,  except  the  obligations 
executed  by  the  Cunards  to  Joshua  and  Bryce  Jewett-^ 
which  are  annexed. 
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This  agreement  made  and  entered  into  this  first  day  oi 
Oetober,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  thirty,  between  Joseph  Cunard,  Samuel  Cunard 
and  Eidward  Cunard,  of  Meramichi,  in  the  County  of 
Northumberland,  in  the  Province  of  Hew  Brunswick,  Mer* 
chants,  carrying  on  business  under  the  style  and  firm  of 
Joseph  Gunard  &>  Co.,  of  the  one  part,  and  Joshua  Jewetl 
and  Bryce  Jewett,  both  of  Ludlow,  in  the  County  ani 
Province  aforesaid,  Lumberers,  of  the  other  part. 

Whereas^  The  said  Joshua  Jewett  separately,  and  jointly 
with  the  said  Bryce  Jewett,  now  stands  justly  indebted  t# 
the  said  Joseph  Cimard  and  Company  in  the  sum  of  two 
thousand  seven  hundred  and  sixty  pounds,  eight  shillings 
and  five  pence,  current  money  of  New  Brunswick.  And 
whereas^  the  said  Bryce  Jewett  is  justly  indebted  to  the 
said  Joseph  Cunard  and  Company,  in  the  sum  of  one  hun* 
died  and  twenty-four  pounds,  eight  shillings  and  six  pence. 
And  whereaSj  the  said  Joshua  Jewett  heretofore  conveyed 
to  the  said  Joseph  Cunard,  all  his  real-estate  situate  in  the 
counties  of  Northumberland  and  York.  And  whereas,  the 
said  Joshua  Jewett  and  Bryce  Jewett  have  conveyed,  and 
delivered  to  the  said  Joseph  Cunard  and  Company,  all  their 
cattle,  horses  and  other  personal  property  in  the  said  county 
of  Northumberland.  Now  the  said  Joseph  Cunard  and 
Company  do  hereby  agree  to,  and  with  the  said  Joshua 
Jewett  and  Bryce  Jewett,  that  is,  if  they  do  well  and  truly 
pay  to  the  said  Joseph  Cunard  and  Company,  on  or  before 
the  last  day  of  November  next,  the  full^sum  of  one  thousand 
pounds,  and  on  or  before  the  said  day,  give  them  saHs/tzclorf 
security  for  the  payment  of  the  sum  of  one  thousand  three 
hundred  and  eighty-four  pounds,  sixteen  shillings  and  eleven 
pence,  one-half  payable  with  interest  on  the  first  day  «f 
June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and' 
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thirty-one,  and  the  other  half  with  interest  on  the  first  day 
of  June,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  thirty-two,  that  they,  the  said  Joseph  Cunard  and 
Company,  shall  and  will  make  a  discount  on  the  whole  of 
the  said  debts  of  five  hundred  pounds,  and  shall  also  cause 
to  be  reconveyed  or  assigned  to  the  said  Joshua  Jewett  and 
Bryce  Jewett,  or  to  such  other  person  or  persons  as  they 
may  direct,  as  well  all  the  real-estate  so  conveyed  by  the 
fftid  Joshua  Jewett  to  the  said  Joseph  Cunard,  as  also  all 
the  said  cattle,  horses  and  other  personal  property  so  con- 
yeyed  and  delivered  by  the  said  Joshua  Jewett  and  Bryce 
Jewett  to  the  said  Joseph  Cunard  &  Co.  as  aforesaid ;  but 
should  the  said  sum  of  one  thousand  pounds  not  be  paid, 
and  the  security  for  the  said  sum  of  one  thousand  three 
hundred  and  eighty-four  pounds,  sixteen  shillings  and 
eleven  pence,  not  be  given  by  the  said  1st  day  of  Novem- 
ber next,  then  this  agreement  to  be  null  and  void. 

In  vntness  whereof ^  The  said  parties  hereunto  have  set 
their  hands  on  the  day  and  year  first  above  written. 

Jo.  CUNABD  &,  Co. 

Joshua  Jewett, 
Brtce  Jewett. 
Witness.     The  words  "  last  and  November,"  being  first 
written  on  an  erasure,  in  two  places  on  the  second  page 
hereof  before  signing. 
Edwabd  Baker, 
RoBsmT  Morrow. 

Articles  of  agreement  made  and  entered  into  this  first  day 
«f  October  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty,  between  Joseph  Cunard,  Samuel  Cunard 
and  Edward  Cunard,  of  Meramichi,  in  the  county  of 
Northumberland,  in  the  Province  of  New  Brunswick,  Mer- 
chants, carrying  on  business  under  the  style  and  firm  of 
Joseph  Cunard  &  Co.^  of  the  one  part,  and  Joshua  Jewett 
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and  Bryce  Jewett,  both  of  Lndlow,  ia  the  County  and 
Province  aforesaid,  Lumberers,  of  the  other  part. 

Whereasy   The  said  Joshua  Jewett  at  present  stands 

justly  indebted  to  the  said  Joseph  Cunard  and  Company  in 

the  sum  of  eight  hundred  and  twenty-three  pounds,  eleven 

shillings  and  three  pence,  current  money  of  New  Bruns* 

wick,  on  an  adjusted  account.     And  whereas ^  the  said 

Joshua  Jewett  and  Bryce  Jewett  now  stand  justly  indebted 

to  the  said  Joseph  Cunard  and  Company,  in  the  sum  of  one 

thousand  four  hundred  and  seventy-five  pounds,  fourteen 

shillings  and  eight  pence,  of  like  current  money,  upon  an 

adjusted  account.     And  whereas^  the  said  Bryce  Jewett  is 

justly  indebted  to  the  said  Joseph  Cunard  and  Company,  in 

the  further  sum  of  one  hundred  and  twenty-four  pounds, 

eight  shillings  and  six  pence,  of  like  current  money,  on  an 

adjusted  account.     And  whereas^  the  said  Joshua  Jewett  is 

justly  indebted  to  the  said  Joseph  Cunard,  in  the  further 

sum  of  four  hundred  and  sixty-one  pounds,  two  shillings 

and  six  pence,  by  virtue  of  a  bond  made  by  the  said  Joshua 

Jewett  in  favor  of  Francis  Peabody,  Esquire,  (and  secured 

by  a  mortgage  from  the  said  Joshua  Jewett  on  the  second 

tract,  so  called,  in  the  Parish  of  Ludlow,  originally  granted 

to  John  Porter,  Junior,)  and  by  the  said  Francis  Peabody, 

assigned  to  the  said  Joseph  Cunard.     And  whereas^  the  said 

Joshua  Jewett  heretofore  conveyed  all  his  real-estate  in  the 

counties  of  Northumberland  and  York,  with  all  the  houses, 

mills,  barns  and  other  improvements  thereon,  to  the  said 

Joseph  Cunard.    And  wherecis,  the  said  Joshua  Jewett  and 

Bryce  Jewett  have  also  bargained,  sold  and  delivered  unto 

the  said  Joseph  Cunard,  all  the  cattle,  horses,  farming  and 

mill  utensils,  and  all  other,  their  personal  property  at  present 

situate,  and  being  in  the  said  County  of  Northumberland. 

And  whereaSy  the  said  Joseph  Cunard  hath  agreed  that  the 

whole  of  the  lands,  mills,  houses  and  other  premises,  above 
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mentioned,  together  with  the  said  cattle,  horses  and  other 
personal  property  so  conveyed  to  him,  by  the  said  Joshua 
Jewett  and  Bryoe  Jewett,  shall  be  forthwith  let  to  farm, 
to  such  person  or  persons  as  will  hiie  or  manage  the  same 
on  the  best  terms,  and  if  the  full  sum  of  five  hundred  and 
fifty  pounds  currency  per  annum,  from  the  first  day  of 
October,  instant,  can  be  realized  out  of  all  the  said  real  and 
personal  property,  until  the  said  sum  of  one  thousand  four 
hundred  and  seventy-five  pounds,  fourteen  shillings  and 
eight  pence,  so  due  by  the  said  Joshua  Jewett  and  Bryce 
Jewett,  and  interest  thereon  from  the  sale ;  and  the  said 
sum  of  one  hundred  and  twenty-four  pounds,  eight  shillings 
and  six  pence,  so  due  by  the  said  Bryce  Jewett ;  and  the 
like  sum  of  one  hundred  and  twenty-four  pounds,  eight 
shillings  and  six  pence,  and  interest  thereon,  in  part  pay- 
ment of  the  said  debt  of  eight  hundred  and  twenty-four 
pounds,  eleven  shillings  and  three  pence  so  due  from  the 
said  Joshua  Jewett,  then,  and  so  soon  as  the  said  several 
sums  shall  be  so  paid  and  realized  out  of  the  rents,  profits 
and  advantages  of  the  said  lands,  mills  and  personal  property 
at  the  rate  of  five  hundred  and  fifty  pounds  per  annum, 
firom  the  time  above  mentioned,  the  said  Joseph  Cunard 
shall  give  and  grant  to  the  said  Bryce  Jewett  as  good  a 
deed  as  he  himself  now  bath,  of  all  that  part  of  the  said 
lands  and  mills  above  mentioned,  which  were  conveyed  to 
the  said  Joseph  .Canard,  by  Samuel  Kendall,  to  include 
half  the  new  mill  on  the  said  lands.  And  when,  and  so 
soon  thereafter  as  the  said  Joseph  Cunard  and  Company 
shall  be  paid  the  balance  of  the  said  sum  of  eight  hundred 
and  twenty-three  pounds,  eleven  shillings  and  three  pence, 
and  interest,  out  of  the  rents  and  profits  of  the  other  half  of 
the  said  mill  property,  and  all  other  the  real  and  personal 
property  at  the  rate  of  three  hundred  and  fifty  pounds  per 
annum,  then,  and  so  soon,  the  said  Joseph  Cunard  will 
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Teconvey  to  the  said  Joshua  Jewett,  or  to  such  other  person 
as  he  may  direct,  the  other  half  of  the  said  land,  on  which 
the  said  mills  stand,  with  all  other  privileges  attached 
thereto,  being  the  land  and  premises  which  were  sold  and 
conveyed  to  the  said  Joshua  Jewett  by  the  late  James 
Young,  deceased.  And  whereas,  it  is  further  agreed  by  and 
between  the  said  Joseph  Cunard,  and  the  said  Joshua  Jewett 
that  when,  and  so  soon  thereafter  as  the  said  Joshua  Jewett 
shall  pay,  or  so  soon  as  the  said  Joseph  Cunard  can  realize 
out  of  the  said  mortgaged  premises  above  mentioned,  and 
out  of  the  said  mill  property,  and  the  personal  property 
above  mentioned,  the  said  sum  of  four  hundred  and  sixty* 
one  pounds,  two  shilliugs  and  six  pence,  with  the  interest 
thereon,  at  the  rate  of  three  hundred  and  fifty  pounds  per 
annum,  then  the  said  Joseph  Cunard  shall  cancel  the  said 
mortgage  and  bond,  or  reconvey  the  said  mortgaged  premises 
to  the  said  Joshua  Jewett,  or,  to  such  other  person  as  he 
may  direct,  and  shall  also  relinquish  and  give  up  all  otheri 
the  real-estate  he  now  holds  from  the  said  Joshua  Jewett, 
either  to  the  said  Joshua  Jewett,  or  such  other  person  as  he 
may  direct.  And  it  is  further  agreed  by  and  between  the 
said  Joseph  Cunard  aud  Company,  and  the  said  Joshua 
Jewett,  that  they,  the  said  Joseph  Cunard  and  Company, 
riiall  and  will,  after  payment  of  all  the  said  several  sums  of 
money  above  mentioned,  and  interest  thereon,  in  the  way 
and  manner,  and  on  the  respective  days  and  times  above 
mentioned,  return  and  re-deliver  to  the  said  Joshua  Jewett 
and  Br yce  Jewett,  or  to  such  other  person  or  persons  as 
they  may  direct,  all  the  said  cattle  and  other  personal 
property  above  mentioned,  or  other  cattle  and  personal 
property,  of  the  like  quality  and  description,  or  that  the 
said  Joseph  Cunard  and  Company  shall,  well  and  faithfully 
account  to  the  said  Joshua  Jewett  for  the  same,  or  such 
part  thereof,  at  a  fair  price,  as  they  may  dispose  of,  in  part 
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payment  of  the  said  several  sums  of  money  above  men-* 
tioned  or  some,  or  one  of  them,  but  the  said  Joseph  Cunaid 
and  Company  shall  not  be  liable  to  make  good  any  loss 
that  may  accrue  by  accident,  or  by  casnalty,  to  any  part 
of  the  said  personal  property.  Now  this  agreement  wit- 
nesseth,  that  the  said  Joseph  Cunard,  Samuel  Cunard  and 
EUiward  Cunard  do  hereby  for  themselves,  their  heirs, 
executors  and  administrators,  covenant,  promise  and  agree, 
to  and  with  the  said  Joshua  Jewett  and  Bryce  Jewett,  their 
executors  and  administrators,  in  manner  following,  that  is 
to  say ;  that  they,  the  said  Joseph  Cunard,  Samuel  Cunard 
and  Edward  Cunard,  or  some,  or  one  of  them,  their  or  some 
one  of  their  heirs,  executors  and  administrators,  siiall  and 
will  forthwith  let,  to  hire,  to  the  best  possiUe  advantage^ 
all  and  singular,  the  said  lands,  mills  and  all  other,  the  real- 
estate,  and  also  the  personal  property  above  mentioned,  to 
such  person  or  persons  as  will  take  the  same,  and  that  they, 
the  said  Joseph  Cunard,  Samuel  Cunard  and  Edward  Cunaid, 
(ball,  and  will  keep  a  just  and  tnie  account  of  all  the  rents, 
profits,  gains  and  advantages  that  may  arise  from  the  said 
real  and  personal  estate,  which  account  shall  be  open  to  the 
inspection  of  the  said  Joshua  Jewett  and  Bryce  Jewett, 
their  executors  and  administrators,  on  the  first  day  of  Octo* 
ber  in  each  year,  and  that  they,  the  said  Joseph  Cnnard, 
Samuel  Cunard  and  Edward  Cunard,  shall  and  will,  so 
soon  as  the  profits  of  the  said  real  and  personal  estate  shall 
fully  pay  off  and  discharge  at  the  rate  of  five  hundred  and 
fifty  pounds  per  annum,  as  aforesaid,  the  said  debt,  or  sum 
of  one  thousand  four  hundred  and  seventy-five  pounds, 
fourteen  shillings  and  eight  pence,  so  due  to  them  by  the 
said  Joshua  Jewett  and  Bryce  Jewett ; — and  the  said  debt 
or  sum  of  one  hundred  and  twenty-four  pounds,  eight 
shillings  and  six  pence,  so  due  by  the  said  Bryce  Jewett  ;— 
and  also  the  sum  of  one  hundred  and  twenty-four  pounds, 
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diillings  and  six  pence,  in  part  payment  of  the  said 
debt  of  eight  hundred  and   twenty-three  pounds,  eleven 
shilliDga  and  three  pence  so  due  by  the  said  Joshua  Jewett, 
vith  legal  interest  on  the  said  three  several  sums  from  the 
date  hereof,  they,  the  said  Joseph  Cunard,  Samuel  Cunard 
and  Edward  Cunard,  shall  cause  to  be  executed  to  the  said 
Bryce  Jewett,  his  heirs  and  assigns,  as  good  a  deed  as  the 
said  Joaeph  Cunard  himself  now  hath  of  all  that  part  of  the 
said  lands  and  mills  above  mentioned,  which  were  conveyed 
to  the  said  Joseph  Cunard  by  Samuel  Kendall,  to  include 
ene-half  of  the  new  mill  now  standing  upon  the  said  landi 
and  also  that  they,  the  said  Joseph  Cunard,  Samuel  Cunard 
and  Edward  Cunard,  their  heirs,  executors  or  administrators, 
after  the  payment  of  the  said  debts,  last  above  mentioned, 
and  80  soon  as  the  balance  of  the  said  debt  of  eight  hundred 
and  twenty-three  pounds,  eleven  shillings  and  three  pence, 
so  due  from  the  said  Joshua  Jewett,  and  the  interest  thereon, 
shall  be  fully  paid  and  satisfied  out  of  the  profits  and  advan- 
tages of  the  other  half  of  the  said  mill  property,  and  of  all 
other,  the  said  real  and  personal  estate,  at  the  rate  of  three 
hondred  and  fifty  pounds  per  annum,  they,  the  said  Joseph 
Canard,  Samuel  Cunard  and  Edward  Cunard,  shall  cause 
to  be  reconveyed  and  relinquished   to  the  said  Joshua 
Jewett,  or  to  such  other  person  as  be  may  direct,  all  the 
right,  title  and  interest  which  the  said  Joseph  Cunard  now 
hath,  of,  in  and  to  the  said  other  half  of  the  said  mill  prop- 
erty, and  all    the  privileges   and    appurtenances  thereto 
belonging :    And  further,  that  so  soon  after  the  payment 
of  all  the  sums  of  money  above  mentioned,  and  interest  in 
the  manner  hereinbefore  stated,  as  they  can  realize  out  of 
the  profits  of  the  said  mortgaged  lands,  and  out  of  the  said 
personal  property  at  the  rate  of  three  hundred  and  fifty 
pounds  per  annum,  the  said  sum  of  four  hundred  and  sixty- 
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one  pounds,  two  shillings  and  six  pence,  and  interest 
thereon,  or  so  soon  as  the  said  Joshua  Jewett  shall  pay  to 
them  the  said  sum  of  four  hundred  and  sixty-one  pounds, 
two  shillings  and  six  pence,  and  interest  at  the  rate  of  three 
hundred  and  fifty  pounds  per  annum,  they,  the  said  Joseph 
Cunard,  Samuel  Cunard  and  Edward  Cunard,  their  hein, 
executors  and  administrators,  shall  and  will  cause  the  said 
mortgage  to  be  cancelled,  or  the  said  mortgaged  premises, 
and  all  other,  the  real  estate  conveyed  by  the  said  Joshua 
Jewett  to  the  said  Joseph  Cunard,  to  be  reconveyed  to  the 
said  Joshua  Jewett,  or  to  such  other  person  as  he  may 
direct.  And  the  said  Joseph  Cunard,  Samuel  Cunard  and 
Edward  Cunard,  so  soon  as  all  the  said  several  and  respec^ 
tive  sums  of  money  above  mentioned,  with  the  interest 
thereon,  shall  in  the  manner,  and  at  the  times  above  men* 
tioned,  be  fully  paid  and  satisfied,  re-deliver  to  the  said 
Joshua  Jewett  and  Bryce  Jewett,  or  to  such  other  person  or 
persons  as  they  may  direct,  all  the  cattle,  other  and  personal 
property  above  mentioned,  or  other  cattle  and  personal 
property  of  the  like  quality  and  description,  or  that  thef, 
the  said  Joseph  Cunard,  Samuel  Cunard  and  Edward 
Cunard,  shall  and  will,  well  and  faithfully  account  to  the 
said  Joshua  Jewett  and  Bryce  Jewett,  for  the  said  cattle 
and  personal  property  at  a  fair  price ;  but  the  said  Joseph 
Cunard,  Samuel  Cunard  and  Edward  Cunard  are  not  to  be 
answerable  for  any  part  of  the  said  property  that  may  be 
lost,  injured  or  destroyed  by  accident.  And  the  said 
Joshua  Jewett  and  Bryce  Jewett  do  hereby  covenant, 
promise  and  agree,  to  and  with  the  said  Joseph  Cunard, 
Samuel  Cunard  and  Edward  Cunard,  their  heirs,  executors 
and  administrators,  that,  should  the  profits,  gains  and 
advantages  of  the  said  real  and  personal  property  above 
mentioned,  not  realize  and  satisfy  to  the  said  Joseph  Cunard, 
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Samuel  Cunard  and  ESdward  Cunard,  yearly,  and  every 
year,  from  the  said  first  day  of  October  instant,  the  full 
sum  of  fire  hundred  and  fifty  pounds,  until  the  said  debt 
of  one  thousand  four  hundred  and  seventy-five  pounds, 
fourteen  shillings  and  eight  pence ;  and  the  said  two  sums 
of  one  hundred  and  twenty-four  pounds,  eight  shillings  and 
six  pence  each,  with  the  interest  thereon,  then,  and  from 
such  time  as  the  said  profits,  gains  and  advantages  shall  fall 
short  of  five  hundred  and  fifty  pounds  per  annum,  the  said 
Joseph  Cunard,  Samuel  Cunard  and  Edward  Cunard  shall 
be  freed,  exonerated  and  discharged  from  all  the  articles, 
clauses,  matters  and  things  herein  contained,  anything 
herein  contained  to  the  contrary  notwithstanding.  And  it 
is  farther  agreed,  by  and  between  the  said  parties,  that 
should  the  said  Joseph  Cunard,  Samuel  Cunard  and  Edwaed 
Cunard  be  unable  to  hire,  or  let  the  said  real  and  personal 
property,  that  they,  the  said  Joseph  Cunard,  Samuel  Cunaid 
and  Edward  Cunard,  shall  employ  proper  and  fit  persons 
to  conduct  the  said  mill,  and  all  other,  real  and  personal 
property,  to  the  best  advantage,  and  that  the  profits  and 
gains  arising  therefrom  shall  be  faithfully  accounted  for  to 
the  said  Joshua  Jewett  and  Bryce  Jewett,  ki  payment  of 
the  said  debts  above  mentioned,  but  should  the  said  profits 
of  the  said  mill  property  not  amount  to  the  said  sum  of  five 
hundred  and  fifty  pounds  per  annum,  and  such  deficiency 
shall  not  arise  from  the  neglect  of  the  said  Joseph  Cunard, 
Samuel  Cunard  and  Edward  Cunard,  in  not  employing 
proper  persons  to  work  and  manage  the  said  mill,  then  the 
said  articles,  clauses,  matters  and  things  above  mentioned, 
on  the  part  of  the  said  Joseph  Cunard,  Samuel  Cunard  and 
Edward  Cunard,  shall  be  null  and  void,  anything  herein 
contained  to  the  contrary  notwithstanding. 

In  witness  wheree/j  the  said  parties  to  this  agreement 
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hare  hereunto  set  their  hands  on  the  day  and  year  first 
hereinbefore  written. 

Jo.   CUNABD  &  Co. 

Joshua  Jbwett, 

BjlTCX  JSWETT. 

Witnesses : 

EiDWARD    BaKBE, 

RoBSBT  Moaaow. 

It  is  agreed  by  the  parties  to  the  above  agreement,  that 
if,  by  any  mismanagement  by  the  said  Joseph  Cunard, 
Samuel  Cunard  and  Edward  Canard,  the  profits  arising 
frcnu  the  said  property,  should  fall  short  of  the  amount 
above  mentioned  for  any  one  year,  the  actual  gain  to  be 
credited,  and  an  extension  of  time  given  to  the  said  Joshua 
Jewett  and  Bryce  Jewett,  in  just  proportion  to  make  up 
such  deficiency.     Dated  the  day  and  year  above  written. 

Jo.  CuHAHD  &  Co., 
Joshua  Jewett, 
Bavcs  Jewett. 
Witnesses : 

Edward  Baker, 
Robert  Morrow. 

The  other  testimony  on  both  sides  will  be  fefened  to,  in 
the  opinion,  so  far  as  pertinent  and  material. 

ElUonj  of  Gardiner,  and  Oen.  Fessenden  for  the  com- 
plainant, and  W.  P.  Fessenden  and  Kent  for  the  respondents. 

WooDBURT  J.  The  first  question  in  this  case,  not  con- 
nected with  the  merits,  and  which  it  seems  important  to 
settle  before  an  examination  of  the  merits,  is  in  respect  to 
the  non-joinder  of  Bryce  Jewett  as  plaintifif. 

He  has,  it  is  truci  some  interests  in  the  contract  between 
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the  Cunardfl  and  the  plaintiff,  having  owed  some  of  the 
.  debts  separately,  and  others  in  conjunction  with  Joshua 
Jewett,  and  some  interests  in  the  property,  having  been  a 
tenant  in  common  in  some  of  the  estate  named  in  the  con- 
tract, both  real  and  personal. 

But  at  the  same  time  having  been  a  lessee  of  the  property 
afterwards  from  the  Cunards,  and  alleged  by  Joshua  Jewett 
to  have  been  guilty  of  neglect  and  mismanagement  of  the 
estate,  he  is  prosecuted  for  that,  with  the  Cunards,  as  a 
respondent,  and  for  misconduct  as  a  lessee,  and  could 
not  without  an  absurdity,  prosecute  himself  for  it  as  a 
co-plaintiff. 

The  first  answer  then  to  this  objection  is  this,  that  such 
conduct  has  since  occurred  as  to  the  property  and  contract, 
by  neglect  and  misbehavior,  and  which  is  one  of  the  alleged 
grounds  of  recovery  by  this  bill,  that  Bryce  Jewett  could 
not,  as  an  agent  charged  with  being  guilty  of  that  neglect, 
prosecute  himself,  but  probably  may  well  be  made,  as  he  is 
one  of  the  respondents,  alleged  to  have  conducted  unfaith- 
fully towards  the  plaintiff.  It  is  doubtful  whether  one 
tenant  in  common  can  ever  join  another  in  such  a  pro- 
ceeding.    Loihrop  V.  Arnold,  25  Maine,  136. 

A  second  answer  to  the  objection  is,  that  Bryce  Jewett 
had  no  interest  whatever  in  some  of  the  property  sold  by 
the  Canards,  and  no  right,  therefore,  to  damages  for  its 
misuse,  and  that  portions  of  the  contract  were  to  Joshua 
alone,  as  if  alone  interested  in  them.  1  Stor.  Eq.  PI.,  <J>^ 
75,  72,  276. 

The  maxim  thus  well  applies  to  such,  reddenda  singula 
singulis.  Words  may  be  transferred  and  distributed  among 
several  subjects,  and  have  different  meanings,  as  the  matter 
differs,  and  as  right  requires.     1  Spence  Eq.  Jur.,  540. 

So  1  Spence  Eq.  Jnr.,  545,  it  is  laid  down  that  ^^  where 
the  interest  of  the  covenantees  is  several^  they  may  maintain 
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separate  adions,  though  the  language  of  the  covenant  be 
joint.  See  also,  1  Saund.,  153,  154,  note;  4  Bing.  N.  R., 
426.  '*  Lord  Coke  mentions  six  several  instances  in  which 
the  joint  words  of  the  parties  shall  be  taken  respectively 
and  severally,"  and  one  of  them  is  if  several  interests  of 
the  grantors,  as  when  tenants  in  common  and  another  of 
the  grantors  exist.  Windham^s  Case,  5  Coke,  8,  a.  It  is 
not  only  alleged  here  that  the  complainant  owned  some  of 
the  property  alone,  and  some  as  tenant  in  common  with 
Bryce,  but  that  the  value  of  his  interest  was  seven-eighths 
of  the  whole.  This  is  not  denied,  nor  asked  to  be  proved, 
and  hence  is  virtually  an  admitted  fact,  and  justifies  a 
recovery  by  the  complainant  to  that  extent,  if  entitled  to 
recover  at  all. 

Again,  according  to  some  of  the  allegations  in  the  bill, 
and  which  are  not  denied  in  the  answer,  though  some  of 
the  evidence  might  render  it  doubtful,  Bryce  Jewett  in 
May,  1844,  when  the  bill  was  filed,  was  a  citizen  of  New 
Brunswick,  and  hence  this  Court  had  jurisdiction  over  him 
as  a  defendant,  but  he  could  not  have  joined  Joshua  as  a 
plaintiff,  without  defeating  the  jurisdiction  over  the  Cunards, 
who  are  alleged  to  belong  to  the  same  province.  1  Stor. 
R.,  64.  By  express  statute,  there  is  a  provision  as  to  the 
joinder  of  defendants,  that  you  may  not  unite  them  in  such 
cases.  [I  Sec.  of  AiCt  of  February  28th,  1839;  Hcrriotv. 
Smith,  2  Woodb.  &  Min.  229;  3  Howard,  666.]  And  it 
would  not  be  a  very  forced  construction  of  the  concluding 
language  of  that  Statute,  to  extend  it  to  the  non-joinder  of 
plaintiffs. 

There  certainly  would  be  nothing  unreasonable  in  not 
joining  them,  if  their  interests  were  in  part  separate,  and  in 
part  only  that  of  tenants  in  common,  as  well  as  the  contract 
being  in  part  separate.  Place  et  al.  v.  Delegal,  4.Bingh., 
N.  R.,  426.    Again  the  claims  of  Bryce  Jewett  may  all 
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hav-e  been  settled  or  discharged,  as  seems  probable  by  a 

writing,  which  he  testifies  in  his  deposition,  as  well  as 

states  in  his  answer,  that  he  gave  or  intended  to  give  to  the 

Cunards.     And  for  other  reasons  he  might  be  unwilling, 

if  he  could,  to  risk  the  action  so  far  as  regards  himself. 

Independent,  however,  of  the  consideration  before  named, 

I  think  he  should  join  on  strict  legal  principles.    Hallett 

V.  Halletty  2  Paige,  Ch.,  18.     In  conclusion,  then,  on  this 

point,  as  Bryce  Jewett  is  now  a  defendant,  and  asks  for 

such  relief  as  the  facts  may  justify,  the  parties  are  all  on 

the  record  in  form  sufficient  to  justify  such  a  decree  as  will 

not  do  injustice  to  any  of  them,  on  whichever  side  of  the 

docket  they  may  stand.     (1  Stor.  Eq.  Jur.,  630;  10  Peters, 

177.)     In   giving  judgment  for  one  plaintiff  alone,  we 

should,  of  course,  go  only  to  the  extent  of  his  interests, 

leaving  the  interests  of  the  other,  if  not  already  adjusted 

out  of  Court,  to  be  settled  equitably  between  him  and  the 

respondents  in  this  or  another  action,  on  proper  pleading^. 

3  Johns.  Ch.,  556;   Chamley  v.  Lord  Dunsany,  2  Sch. 

&  Lef.,  718;  1  Gallis.,  27;  2  Mason  C.  C,  190;  1  Smith, 

Ch.,  90. 

The  next  preliminary  question  is,  whether  the  answer  of 
the  Cunards,  not  being  expressly  requested  in  the  bill  to  be 
under  oath,  should  be  voluntarily  sworn  to  and  treated  as 
evidence  by  the  respondents,  in  their  own  favor. 

I  do  not  deem  it  very  material,  whether  the  answer  is  to 
be  weighed  here  as  if  duly  sworn  to,  or  not ;  considering 
that  the  leading  facts  in  the  case  are  made  out  satisfactorily 
by  the  testimony  of  more  than  one  witness. 

But  the  course  of  practice  is  to  have  the  answer  sworn 
to,  and  to  give  it  effect  as  such,  when  the  plaintiff  does  not 
expressly  state  in  his  bill  that  he  wishes  to  dispense  with 
it,  and  when  the  Court  and  the  defendant  accede  to  the 
proposition.     The  oath  is  the  general  rule,  and  the  dispense 

26  • 
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^ther  says  de  afterwards  and  iaterest, 
^  not  onl;the  laws  allow  to  relieve 
!)ut  were  rtune  in  not  paying  at  the 
■  iad  assernd  mortg^es.  1  Spence, 
'*  jMtny,  ar 

'Jewett  swUeved  to  have  been  the 
«  their  dportion  of  the  seventeenth 
i^but  wase  a  settled  part  of  the  civil 
^'vopertj  ICh.  Rep.,  11. 
^  a  the  igioua  and  contrary  to  good 
ijt''  part  of  a  forfeiture  for  non-pay- 
^•f  0  remince  the  Council  of  Lateran, 
^  the  ror.,  601. 

V'  nnpai  this  constiuction,  and  this 
jf  Jewadually  adopted  in  Courts  of 
^jD  is  .moQ  law  Judges  in  the  siz- 
^.  prayiong  conference,  to  acquiesce 
^^(  llor  Moore,  in  favor  of  relief 
^^yobjtissBid  to  have  sworn  "by 
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iDg  with  it  the  exception.  2  Stor.  Eq.  PL,  ^  874 ;  1  Smith 
Ch.,  266.  When  the  defendant  cannot  be  present,  the 
answer  is  taken  under  a  commission,  whose  form  requires 
it  to  be  sworn  to.     1  Spence  Eq.  Jur.,  372. 

What  the  form  given  to  it  should  be,  after  taken,  whether 
technically  as  evidence  by  the  respondent,  or  as  a  bar  to  a 
recovery,  till  more  than  proof  by  one  witness  is  adduced, 
is  another  question,  and  not  very  material,  except  as  a 
matter  of  correct  phraseology. 

Chief  Justice  Marshal  and  Judge  Story  have  called  it 
'<  evidence,"  and  such  is  the  ordinary  term  applied  to  it. 
Russel  V.  Clark's  Ex.^  7  Cranch.,  92;  Cushman  v.  Ryan^ 
1  Stor.,  R.,  102;  Gould  et  al  v.  Gould^  3  Stor.  R., 
540. 

But  in  strictness  of  phrase,  perhaps,  the  answer  is  not 
evidence,  but  rather  a  portion  of  the  pleadings, — rather  a  bar 
in  the  nature  of  a  plea,  and  when  sworn  to,  stands  till 
overcome  by  more  than  one  witness.  2  Daniels  Eq.  Pr., 
626;  6  Clark  &  Fin.,  295.  The  oath  to  it  is  like  the 
''  decisory  oath "  in  the  Roman  law,  and  stands  as  such, 
like  a  decision  or  bar,  till  disproved  by  stronger  evidence. 
1  Spence,  Eq.  Jur.,  677.  Yet  it  does  not  seem  to  violate 
much  either  good  precedent  or  sound  analogy,  to  call 
such  an  answer,  when  sworn  to,  in  common  parlance, 
"crtrfenc«." 

We  are  now  prepared  Xo  proceed  to  the  consideration  of 
the  merits. 

In  the  threshhold  the  reispaudents  contend  that  their  con- 
tract with  the  plaintiffs  was  a  mere  special  contract  which 
subjects  them  to  pay  nothing  for  the  income  of  the  property, 
unless  it  amounted  to  £550  in  the  first  year  from  October 
1st,  1830,  to  October  1st,  1831.  They  insist,  also,  on  a  strict 
construction  of  it,  and  if  that  sum  was  not  then  realized, 
ithat  they  are  not  bound  in  any  other  way,  or  on  any  other 
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terms,  to  account  for  the  estate  itself,  whether  real  or  per- 
sonal. That  it  must  be  considered  as  sold  to  them 
absolutely  and  irrevocably,  looking  to  the  conveyances 
themselves,  and  that  the  only  modification  of  that  view- 
is  by  another  subsequent  and  special  contract,  agreeing  to 
reconvey  or  account,  on  terms,  conditions  or  events,  which 
last  likewise  have  never  been  complied  with,  nor  happened. 
Such  cases  may  exist.  See  Bentley  and  Wife  v.  Phelps^ 
2  Woodb.  &  Min.  426  ]  14  Pick.,  467 ;  7  Cranch,  237. 

But  it  is  proper  to  say  that  this  view  of  the  transaction  is, 
in  the  opinion  of  the  Court,  not  the  true  one,  and  more 
especially  is  it  not  in  equity.  The  conveyances  now  in 
dispute,  had  been  preceded  by  several  others,  of  both  real 
and  personal  estate,  from  the  Jewetts  to  the  Cunards,  some 
of  them  on  their  face  expressing  that  they  were  made  to 
secure  debts  due  to  the  Cunards  and  others,  though  abso- 
lute in  form,  manifestly  intended  merely  as  security  for 
what  the  Jewetts  owed  the  Cunards. 

Where  the  possession  had  been  changed  nominally,  and 
leases  back  given  to  only  Bryce  Jewett,  as  was  the  case 
under  one  of  the  first  contracts,  the  actual  possession  seems 
to  have  remained  unaltered  in  Joshua,  and  so  far  from  any 
of  those  conveyances  being  then  deemed  in  truth  a  sale  and 
the  debts  actually  paid  by  them,  the  consideration  is  at 
times  nominal,  no  prices  whatever  are  agreed  on,  and  the 
evidences  of  the  debt  are  never  surrendered,  or  receipts  or 
releases  executed  of  it. 

Matters  stood  in  this  situation  in  October,  1830,  when 
the  Cunards,  still  considering  themselves  creditors  of  the 
Jewetts,  and  anxious  to  obtain  better  security  for  their 
debts,  requested  them  to  execute  the  new  conveyances, 
including  property  in  the  old  ones,  as  well  as  all  the  new 
estate,  and  extending  down  to  the  smallest  articles,  even  to  a 
"hammer"  and  "log  canoe." 
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ing  with  it  the  exception.  2  Stor.  Eq.  PL,  ^  874 ;  1  Smith 
Ch.,  266.  When  the  defendant  cannot  be  present,  the 
answer  is  taken  under  a  commission,  whose  form  requires 
it  to  be  sworn  to.     1  Spence  Eq.  Jur.,  372. 

What  the  form  given  to  it  should  be,  after  taken,  whether 
technically  as  evidence  by  the  respondent,  or  as  a  bar  to  a 
recovery,  till  more  than  proof  by  one  witness  is  adduced, 
is  another  question,  and  not  very  material,  except  as  a 
matter  of  correct  phraseology. 

Chief  Justice  Marshal  and  Judge  Story  have  called  it 
'<  evidence,"  and  such  is  the  ordinary  term  applied  to  it. 
JRussel  V.  Clark^s  Ex.^  7  Cranch.,  92;  Cushman  v.  Ryan, 
1  Stor.,  R.,  102;  Gould  et  al  v.  Gould,  3  Stor.  R., 
540. 

But  in  strictness  of  phrase,  perhaps,  the  answer  is  not 
evidence,  but  rather  a  portion  of  the  pleadings, — ^rather  a  bar 
in  the  nature  of  a  plea,  and  when  sworn  to,  stands  till 
overcome  by  more  than  one  witness.  2  Daniels  Eq.  Pr., 
626;  6  Clark  &  Fin.,  295.  The  oath  to  it  is  like  the 
'^decisory  oath"  in  the  Roman  law,  and  stands  as  such, 
like  a  decision  or  bar,  till  disproved  by  stronger  evidence. 
1  Spence,  Eq.  Jur.,  677.  Yet  it  does  not  seem  to  violate 
much  either  good  precedent  or  sound  analogy,  to  call 
such  an  answer,  when  sworn  to,  in  commqn  parlance, 

We  are  now  prepared  io  proceed  to  the  consideration  of 
the  merits. 

In  the  threshhold  the  respondents  contend  that  their  con- 
tract with  the  plaintiffs  w^as  a  mere  special  contract  which 
subjects  them  to  pay  nothing  for  the  income  of  the  property, 
unless  it  amounted  to  £550  in  the  first  year  from  October 
1st,  1830,  to  October  1st,  1831.  They  insist,  also,  on  a  strict 
construction  of  it,  and  if  that  sum  was  not  then  realized, 
.that  they  are  not  bound  in  any  other  way,  or  on  any  other 
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terms,  to  account  for  the  estate  itself,  whether  real  or  per- 
sonal. That  it  must  be  considered  as  sold  to  them 
absolutely  and  irrevocably,  looking  to  the  conveyances 
themselves,  and  that  the  only  modification  of  that  view 
is  by  another  subsequent  and  special  contract,  agreeing  to 
reconvey  or  account,  on  terms,  conditions  or  events,  which 
last  likewise  have  never  been  complied  with,  nor  happened. 
Such  cases  may  exist.  See  Bentley  and  Wife  v.  Phelps^ 
2  Woodb.  &  Min.  426 ;  14  Pick.,  467 ;  7  Cranch,  237. 

But  it  is  proper  to  say  that  this  view  of  the  transaction  is, 
in  the  opinion  of  the  Court,  not  the  true  one,  and  more 
especially  is  it  not  in  equity.  The  conveyances  now  in 
dispute,  had  been  preceded  by  several  others,  of  both  real 
and  personal  estate,  from  the  Jewetts  to  the  Cunards,  some 
of  them  on  their  face  expressing  that  they  were  made  to 
secure  debts  due  to  the  Cunards  and  others,  though  abso- 
lute in  form,  manifestly  intended  merely  as  security  for 
what  the  Jewetts  owed  the  Cunards. 

Where  the  possession  had  been  changed  nominally,  and 
leases  back  given  to  only  Bryce  Jewett,  as  was  the  case 
under  one  of  the  first  contracts,  the  actual  possession  seems 
to  have  remained  unaltered  in  Joshua,  and  so  far  from  any 
of  those  conveyances  being  then  deemed  in  truth  a  sale  and 
the  debts  actually  paid  by  them,  the  consideration  is  at 
times  nominal,  no  prices  whatever  are  agreed  on,  and  the 
evidences  of  the  debt  are  never  surrendered,  or  receipts  or 
releases  executed  of  it. 

Matters  stood  in  this  situation  in  October,  1830,  when 
the  Cunards,  still  considering  themselves  creditors  of  the 
Jewetts,  and  anxious  to  obtain  better  security  for  their 
debts,  requested  them  to  execute  the  new  conveyances, 
including  property  in  the  old  ones,  as  well  as  all  the  new 
estate,  and  extending  down  to  the  smallest  articles,  even  to  a 
'<  hammer"  and  <Mog  canoe." 
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ing  with  it  the  exception.  2  Stor.  Eq.  PL,  ^  874 ;  1  Smith 
Ch.,  266.  When  the  defendant  cannot  be  present,  the 
answer  is  taken  under  a  commission,  whose  form  requires 
it  to  be  sworn  to.     1  Spence  Eq.  Jur.,  372. 

What  the  form  gi^en  to  it  should  be,  after  taken,  whether 
technically  as  evidence  by  the  respondent,  or  as  a  bar  to  a 
recovery,  till  more  than  proof  by  one  witness  is  adduced, 
is  another  question,  and  not  very  material,  except  as  a 
matter  of  correct  phraseology. 

Chief  Justice  Marshal  and  Judge  Story  have  called  it 
« evidence,"  and  such  is  the  ordinary  term  applied  to  it 
Btissel  v.  Clark's  Ex.^  7  Cranch.,  92;  Cushman  v.  Ryan, 
1  Stor.,  R.,  102;  Gould  et  al.  v.  Gould^  3  Stor.  R., 
640. 

But  in  strictness  of  phrase,  perhaps,  the  answer  is  not 
evidence,  but  rather  a  portion  of  the  pleadings, — ^rather  a  bar 
in  the  nature  of  a  plea,  and  when  sworn  to,  stands  till 
overcome  by  more  than  one  witness.  2  Daniels  Eq.  Pr., 
626;  6  Clark  &  Fin.,  295.  The  oath  to  it  is  like  the 
'^decisory  oath"  in  the  Roman  law,  and  stands  as  such, 
like  a  decision  or  bar,  till  disproved  by  stronger  evidence. 
1  Spence,  Eq.  Jur.,  677.  Yet  it  does  not  seem  to  violate 
much  either  good  precedent  or  sound  analogy,  to  call 
such  an  answer,  when  sworn  to,  in  commqn  parlance, 
"  evidence.^' 

We  are  now  prepared  io  proceed  to  the  consideration  of 
the  merits. 

In  the  threshhold  the  respondents  contend  that  their  con- 
tract with  the  plaintiffs  was  a  mere  special  contract  which 
subjects  them  to  pay  iK>thing  for  the  income  of  the  property, 
unless  it  amounted  to  £560  in  the  first  year  from  October 
Ist,  1830,  to  October  1st,  1831.  They  insist,  also,  on  a  strict 
construction  of  it,  and  if  that  sum  was  not  then  realized, 
ithat  they  are  not  bound  in  any  other  way,  or  on  any  other 
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terms,  to  account  for  the  estate  itself,  whether  real  or  per- 
sonal. That  it  must  be  considered  as  sold  to  them 
absolutely  and  irrevocably,  looking  to  the  conveyances 
themselves,  and  that  the  only  modification  of  that  view 
is  by  another  subsequent  and  special  contract,  agreeing  to 
reconvey  or  account,  on  terms,  conditions  or  events,  which 
last  likewise  have  never  been  complied  with,  nor  happened. 
Such  cases  may  exist.  See  Beniley  and  Wife  v.  Phelps^ 
2  Woodb.  &  Min.  426 ;  14  Pick.,  467 ;  7  Cranch,  237. 

But  it  is  proper  to  say  that  this  view  of  the  transaction  is, 
in  the  opinion  of  the  Court,  not  the  true  one,  and  more 
especially  is  it  not  in  equity.  The  conveyances  now  in 
dispute,  had  been  preceded  by  several  others,  of  both  real 
and  personal  estate,  from  the  Jewetts  to  the  Cunards,  some 
of  them  on  their  face  expressing  that  they  were  made  to 
secure  debts  due  to  the  Cunards  and  others,  though  abso* 
lute  in  form,  manifestly  intended  merely  as  security  for 
what  the  Jewetts  owed  the  Cunards. 

Where  the  possession  had  been  changed  nominally,  and 
leases  back  given  to  only  Bryce  Jewett,  as  was  the  case 
under  one  of  the  first  contracts,  the  actual  possession  seems 
to  have  remained  unaltered  in  Joshua,  and  so  far  from  any 
of  those  conveyances  being  then  deemed  in  truth  a  sale  and 
the  debts  actually  paid  by  them,  the  consideration  is  at 
times  nominal,  no  prices  whatever  are  agreed  on,  and  the 
evidences  of  the  debt  are  never  surrendered,  or  receipts  or 
releases  executed  of  it. 

Matters  stood  in  this  situation  in  October,  1830,  when 
the  Cunards,  still  considering  themselves  creditors  of  the 
Jewetts,  and  anxious  to  obtain  better  security  for  their 
debts,  requested  them  to  execute  the  new  conveyances, 
including  property  in  the  old  ones,  as  well  as  all  the  new 
estate,  and  extending  down  to  the  smallest  articles,  even  to  a 
"hammer"  and  <Uog  canoe." 
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ing  with  it  the  exception.  2  Stor.  Eq.  PL,  ^  874 ;  1  Smith 
Ch.,  266.  When  the  defendant  cannot  be  present,  the 
answer  is  taken  under  a  commission,  whose  form  requires 
it  to  be  sworn  to.     1  Spence  Eq.  Jur.,  372. 

What  the  form  given  to  it  should  be,  after  taken,  whether 
technically  as  evidence  by  the  respondent,  or  as  a  bar  to  a 
recovery,  till  more  than  proof  by  one  witness  is  adduced, 
is  another  question,  and  not  very  material,  except  as  a 
matter  of  correct  phraseology. 

Chief  Justice  Marshal  and  Judge  Story  have  called  it 
'<  evidence,"  and  such  is  the  ordins^y  term  applied  to  it 
BtMsel  V.  Clark^s  Ex.^  7  Cranch.,  92;  Cushman  v.  Ryan, 
1  Stor.,  R.,  102;  Gould  et  al.  v.  Gould,  3  Stor.  R., 
640. 

But  in  strictness  of  phrase,  perhaps,  the  answer  is  not 
evidence,  but  rather  a  portion  of  the  pleadings, — rather  a  bar 
in  the  nature  of  a  plea,  and  when  sworn  to,  stands  till 
overcome  by  more  than  one  witness.  2  Daniels  Eq.  Pr., 
626;  6  Clark  &  Fin.,  295.  The  oath  to  it  is  like  the 
'<  decisery  oath "  in  the  Roman  law,  and  stands  as  such, 
like  a  decision  or  bar,  till  disproved  by  stronger  evidence. 
1  Spence,  Eq.  Jur.,  677.  Yet  it  does  not  seem  to  violate 
much  either  good  precedent  or  sound  analogy,  to  call 
such  an  answer,  when  sworn  to,  in  common  parlance, 
"  evidence" 

We  are  now  prepared  to  proceed  to  the  consideration  of 
the  merits. 

In  the  threshhold  the  respondents  contend  that  their  con- 
tract with  the  plaintiffs  was  b,  mere  special  contract  which 
subjects  them  to  pay  nothing  for  the  income  of  the  property, 
unless  it  amounted  to  £550  in  the  first  year  from  October 
1st,  1830,  to  October  1st,  1831.  They  insist,  also,  on  a  strict 
construction  of  it,  and  if  that  sum  was  not  then  realized, 
that  they  are  not  bound  m  any  other  way,  or  on  any  other 
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terms,  to  account  for  the  estate  itself,  whether  real  or  per- 
sonal. That  it  must  be  considered  as  sold  to  them 
absolutely  and  inevocably,  looking  to  the  conveyances 
themselves,  and  that  the  only  modification  of  that  view 
is  by  another  subsequent  and  special  contract,  agreeing  to 
reconvey  or  account,  on  terms,  conditions  or  events,  which 
last  likewise  have  never  been  complied  with,  nor  happened. 
Such  cases  may  exist.  See  BerUley  and  Wife  v.  Phelps^ 
2  Woodb.  &  Min.  426 ;  14  Pick,,  467 ;  7  Cranch,  237. 

But  it  is  proper  to  say  that  this  view  of  the  transaction  is, 
in  the  opinion  of  the  Court,  not  the  true  one,  and  more 
especially  is  it  not  in  equity.  The  conveyances  now  in 
dispute,  had  been  preceded  by  several  others,  of  both  real 
and  personal  estate,  from  the  Jewetts  to  the  Cunards,  some 
of  them  on  their  face  expressing  that  they  were  made  to 
secure  debts  due  to  the  Cunards  and  others,  though  abso- 
lute in  form,  manifestly  intended  merely  as  security  for 
what  the  Jewetts  owed  the  Cunards. 

Where  the  possession  had  been  changed  nominally,  and 
leases  back  given  to  only  Bryce  Jewett,  as  was  the  case 
under  one  of  the  first  contracts,  the  actual  possession  seems 
to  have  remained  unaltered  in  Joshua,  and  so  far  from  any 
of  those  conveyances  being  then  deemed  in  truth  a  sale  and 
the  debts  actually  paid  by  them,  the  consideration  is  at 
times  nominal,  no  prices  whatever  are  agreed  on,  and  the 
evidences  of  the  debt  are  never  surrendered,  or  receipts  or 
releases  executed  of  it. 

Matters  stood  in  this  situation  in  October,  1830,  when 
the  Cunards,  still  considering  themselves  creditors  of  the 
Jewetts,  and  anxious  to  obtain  better  security  for  their 
debts,  requested  them  to  execute  the  new  conveyances, 
including  property  in  the  old  ones,  as  well  as  all  the  new 
estate,  and  extending  down  to  the  smallest  articles,  even  to  a 
"hammer"  and  "log  canoe." 
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ing  with  it  the  exception.  2  Stor.  Eq.  PL,  ^  874 ;  1  Smith 
Ch.,  266.  When  the  defendant  cannot  be  present,  the 
answer  is  taken  under  a  commission,  whose  form  requires 
it  to  be  sworn  to.     1  Spence  Eq.  Jur.,  372. 

What  the  form  given  to  it  should  be,  after  taken,  whether 
technically  as  evidence  by  the  respondent,  or  as  a  bar  to  a 
recovery,  till  more  than  proof  by  one  witness  is  adduced, 
is  another  question,  and  not  very  material,  except  as  a 
matter  of  correct  phraseology. 

Chief  Justice  Marshal  and  Judge  Story  have  called  it 
<<  evidence,"  and  such  is  the  ordinary  term  applied  to  it 
Bussel  v.  Clark^s  Ex.^  7  Cranch.,  92;  Cushman  v.  RyaUj 
1  Stor.,  R.,  102;  Gould  et  al.  v.  G&uld,  3  Stor.  R., 
640. 

But  in  strictness  of  phrase,  perhaps,  the  answer  is  not 
evidence,  but  rather  a  portion  of  the  pleadings, — rather  a  bar 
in  the  nature  of  a  plea,  and  when  sworn  to,  stands  till 
overcome  by  more  than  one  witness.  2  Daniels  Eq.  Pr., 
626;  6  Clark  &  Fin.,  295.  The  oath  to  it  is  like  the 
^'decisory  oath"  in  the  Roman  law,  and  stands  as  such, 
like  a  decision  or  bar,  till  disproved  by  stronger  evidence. 
1  Spence,  Eq.  Jur.,  677.  Yet  it  does  not  seem  to  violate 
much  either  good  precedent  or  sound  analogy,  to  call 
such  an  answer,  when  sworn  to,  in  common  parlance, 
"  evidence" 

We  are  now  prepared  lo  proceed  to  the  consideration  of 
the  merits. 

In  the  threshhold  the  respondents  contend  that  their  con- 
tract with  the  plaintiffs  w^as  a  mere  special  contract  which 
subjects  them  to  pay  nothing  for  the  income  of  the  property, 
unless  it  amounted  to  £550  in  the  first  year  from  October 
Ist,  1830,  to  October  1st,  1831.  They  insist,  also,  on  a  strict 
construction  of  it,  and  if  that  sum  was  not  then  realized, 
.that  they  are  not  bound  in  any  other  way,  or  on  any  other 
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terms,  to  account  for  the  estate  itself,  whether  real  or  per- 
sonal. That  it  must  be  considered  as  sold  to  them 
absolutely  and  irrevocably,  looking  to  the  conveyances 
themselves,  and  that  the  only  modification  of  that  view 
is  by  another  subsequent  and  special  contract,  agreeing  to 
reconvey  or  account,  on  terms,  conditions  or  events,  which 
last  likewise  have  never  been  complied  with,  nor  happened. 
Such  cases  may  exist.  See  Bentley  and  Wife  v.  Phelps^ 
2  Woodb.  &  Min.  426 ;  14  Pick.,  467 ;  7  Oranch,  237. 

But  it  is  proper  to  say  that  this  view  of  the  transaction  is, 
in  the  opinion  of  the  Court,  not  the  true  one,  and  more 
especially  is  it  not  in  equity.  The  conveyances  now  in 
dispute,  had  been  preceded  by  several  others,  of  both  real 
and  personal  estate,  from  the  Jewetts  to  the  Cunards,  some 
of  them  on  their  face  expressing  that  they  were  made  to 
secure  debts  due  to  the  Cunards  and  others,  though  abso* 
lute  in  form,  manifestly  intended  merely  as  security  for 
what  the  Jewetts  owed  the  Cunards. 

Where  the  possession  had  been  changed  nominally,  and 
leases  back  given  to  only  Bryce  Jewett,  as  was  the  case 
under  one  of  the  first  contracts,  the  actual  possession  seems 
to  have  remained  unaltered  in  Joshua,  and  so  far  from  any 
of  those  conveyances  being  then  deemed  in  truth  a  sale  and 
the  debts  actually  paid  by  them,  the  consideration  is  at 
times  nominal,  no  prices  whatever  are  agreed  on,  and  the 
evidences  of  the  debt  are  never  surrendered,  or  receipts  or 
releases  executed  of  it. 

Matters  stood  in  this  situation  in  October,  1830,  when 
the  Cunards,  still  considering  themselves  creditors  of  the 
Jewetts,  and  anxious  to  obtain  better  security  for  their 
debts,  requested  them  to  execute  the  new  conveyances, 
including  property  in  the  old  ones,  as  well  as  all  the  new 
estate,  and  extending  down  to  the  smallest  articles,  even  to  a 
"  hammer"  and  "  log  canoe." 
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The  conveyance  of  the  personal  property  bears  date  the 
11th  of  October,  1830,  and  that  of  the  real-estate  Septem- 
ber 30th,  1830,  while  the  agreements  on  the  part  of  the 
Canards  are  dated  the  1st  of  October,  1830. 

In  order  to  remove  any  doubt  that  this  transaction  was 
but  one  throughout,  though  bearing  different  dates,  and 
was  designed  only  for  security  for  the  debts  due  the 
Canards,  the  managing  partner  in  his  answer  adds,  ''  The 
execution  of  all  the  papers  was  one  transaction,  and  accord- 
ing to  the  agreement  between  the  parties  before  any  papers 
were  drawn,"  and  further,  '<  It  was  one  agreement  and  one 
transaction." 

Next  as  to  its  being  an  agreement  for  security  for  a  debt, 
and  not  a  sale  or  mere  special  contract,  it  will  be  seen  that 
the  firtn  in  the  answer  of  Joseph,  who  was  the  acting 
partner  in  it  at  Chatham,  admits  that  the  previous  confes- 
sion of  judgment  was  ^^far  the  security  of  the  amount  due 
said  Company  from  said  Jewett :"  that  before  the  convey- 
ance in  October,  ^'  Justice  to  himself  and  firm  required  that 
some  arrangements  should  he  made  for  the  security  of  said 
debts,  4^c.,"  and  after  ascertaining  the  amount  diie,  it  was 
agreed  between  the  parties  that  the  said  complainant  should 
execute  a  deed  of  certain  real  and  other  estate,  viz. :  lands 
and  right  of  pre-emption  under  minutes  in  Council  to  this 
defendant,  and  said  Joshua  and  Bryce  should  execute  a  bill 
of  sale  of  their  personal  property  to  said  Company,  and  that 
said  Company  should  execute  a  written  contract  and  agree- 
ment with  said  Jewetts,  agreeing  to  reconvey  said  property, 
real   and   personal,   upon  certain  conditions,   which    said 
agreement  between  the  parties  was,  on  said  first  day  of 
October,  1830,  carried  into  effect  and  said  deed,  bill  of  sale 
and  contract  were  accordingly  executed  and  delivered,  and 
copies  thereof  are  hereunto  annexed  and  marked  A,  B  and 
C,  respectively,  and  this  defendant  prays  that  the  same  may 
be  taken  as  part  of  his  answer. 


OCTOBER  TERM,  1847.  297 

Jewett  V.  Canard  et  0I. 

And  this  defendant  further  aays  that  the  terms  of  said 
contract  marked  C,  were  not  only  satisfactory  to  the 
complainant  at  the  time,  but  were  actually  proposed  by 
him  in  the  first  instance,  and  assented  to  by  this  defend- 
ant, on  behalf  of  said  Company,  and  this  defendant  was 
not  only  willing  that  said  Jewett  should  redeem  all  said 
property,  by  the  payment  of  their  debts  to  said  Company, 
according  to  said  contract,  but  was  so  desirous  that  said 
Jewett  should  redeem  said  property,  that  he  actually  and 
Yoluntarily  proposed  to  them  the  terms  of  another  and 
additional  agreement  on  the  part  of  said  Company,  by 
which  said  Company  agreed  to  remit  five  hundred  pounds 
of  their  debt,  on  being  paid  the  residue  thereof  within  a 
certain  time,  and  the  said  Company,  by  this  defendant, 
executed  and  delivered  to  said  Jewett  a  written  contract  to 
that  efiect,  a  copy  of  which  is  hereunto  annexed,  and 
marked  D,  and  this  defendant  prays  that  the  same  may  be 
taken  as  a  part  of  his  answer." 

As  additional  proof  that  the  object  of  the  parties,  stand- 
ing, as  they  did,  in  the  relation  of  creditors  and  debtors, 
was  in  all  these  contracts,  the  last  no  less  than  the  first, 
merely  to  secure  the  payment  of  the  debts,  the  conveyance 
of  the  personal  property  says,  ipstssinUs  verbis^  it  was  as 
"  security  for  the  payment  of  the  said  sum  of  money  above 
mentioned.^^ 

And  the  contract  as  to  the  real  as  well  as  personal  estate, 
recites,  that,  after  payment,  the  Canards  will  <<  return  and 
redeliver  it,^^  and  ^^  faithfully  account "  for  such  parts  of  the 
personal  estate  as  they  shall  <<  dispose  of  in  part  payment  " 
of  the  debts,  &c.,  but  not  be  liable  for  any  of  it  lost  by 
^^cuxident  or  casualty.^^ 

And  there  is  no  evidence  whatever,  or  even  a  pretence, 
that  prices  were  affixed,  or  agreed  on,  for  any  of  the  prop- 
erty, real  or  personal,  in  the  last  conveyance,  any  more  than 


• 
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the  previous  ones,  or  any  debts  whatever,  cancelled,  or  any 
money  paid,  or  receipts,  or  discharges  of  demands  given 
when  any  of  the  writings  were  executed.  The  whole 
arrangement,  then,  in  equity,  however  it  might  be  in  law, 
must  be  considered  a  mortgage  rather  than  an  absolute  sale, 
and  rather  than  a  mere  special  contract  strictly  to  be 
fulfilled,  or  else  to  be  treated  as  a  nullity.  Bentley  and  Wife 
V.  Phelps,  2  Woodb.  &  Min.  426 ;  see  Bumham  v.  Shaptey, 
1  Woodb.  &  Min.  213 ;  Hunter  v.  Marlborough,  2  Ibid  ; 
and  cases  there  cited;  Flagg  v.  Mann,  2  Sumn.,  534; 
3  Howard;  2  Stor.  Eq.  Jur.,  ^1018  ;  4  Kent  Com.,  142. 

This  conforms  to  the  spirit  of  another  stipulation,  that 
the  loss  of  any  of  the  personal  property  by  "accident" 
should  fall  on  the  Jewetts  and  not  the  Cunards. 

But  unless  it  was  a  mortgage,  such  a  stipulation  would  be 
either  absurd  or  oppressive,  as  making  a  vender  liable  for 
losses  after  he  had  parted  with  the  title  entirely. 

Regarded  as  a  mere  security  for  the  debts,  these  convey- 
ances then  show  the  amount  due,  and  render  it  just  that 
the  grantee,  on  having  his  debts  satisfied,  either  by  income 
or  sales  of  the  property,  should  account  for  the  rest  by  a 
reconveyance  of  the  residue  of  the  property,  or  if  sold,  by 
refunding  its  value.  In  this  way  it  would  operate  like  a 
mortgage,  or  pledge  to  secure  a  debt,  with  a  power  to  sell 
and  account.  And  the  transaction,  viewed  as  a  whole,  was 
meant  to  accomplish  the  payment  in  this  way,  though  if 
paid  in  any  other,  there  was  another  separate  written 
arrangement  to  make  a  large  deduction  of  money  pro- 
vided it  was  done  within  a  given  time. 

In  both  of  these  arrangements,  if  the  parties  looked 
further  than  security,  and  agreed  for  payment  to  be  made 
by  a  particular  day,  as  they  do  in  cases  of  ordinary  pledges 
and  mortgages,  equity  will  always  step  in,  as  it  should, 
and  prevent  a  forfeiture  or  penalty  by  non-payment  at  the 
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day,  if  that  payment  be  only  made  afterwards  and  interest, 
within  such  reasonable  time  as  the  laws  allow  to  relieve 
debtors  against  accident  or  misfortune  in  not  paying  at  the 
precise  day,  in  case  of  pledges  and  mortgages.  1  Spence, 
Eq.  Jur.,  60a-4. 

This  constructive  relief  is  believed  to  have  been  the 
practice  ever  since  the  early  portion  of  the  seventeenth 
century  in  England,  and  became  a  settled  part  of  the  civil 
law  early  as  the  fourth  century.     1  Ch.  Rep.,  11. 

It  had  been  regarded  as  irreligious  and  contrary  to  good 
conscience,  to  take  advantage  of  a  forfeiture  for  non-pay- 
ment at  a  particular  day,  ever  since  the  Council  of  Lateran, 
A.  D.,  1178.     1  Spence,  Eq.  Jur.,  601. 

The  Courts  of  law  resisted  this  construction,  and  this 
kind  of  relief,  while  it  was  gradually  adopted  in  Courts  of 
Equity.  And  though  the  common  law  Judges  in  the  six- 
teenth century  refused,  after  a  long  conference,  to  acquiesce 
in  the  views  of  Lord  Chancellor  Moore,  in  favor  of  relief 
against  penalties  in  bonds,  he  is  said  to  have  sworn  "  by 
the  body  of  God"— -that  in  Chancery  he  would  issue  an 
iigunction,  if  they  continued  to  pursue  the  course  of  refusing 
to  remit  the  penalty  in  such  cases,  (Cooper's  Bank  Law,  223,) 
and  now  scarce  a  State  in  this  unicm,  where  no  Chancery 
Gomrt  exists,  has  omitted  to  provide  for  such  relief,  in  both 
bonds  and  mortgages,  in  cases  at  law. 

If  the  parties  ever  stipulate  to  prevent  redemption,  or 
jn^event  an  account,  as  is  done  about  the  latter  in  one  of 
these  conveyances  of  personal  estate,  equity  still  relieves 
the  party,  if  the  transfer  was  clearly  a  security  for  a  debt. 
Vernon  Y.  BetheU,  2  Eden,  113;  2  Ball  &  Bea.,  278; 
Owrd€n  v.  Lewis^  2  Sumn.  R. ;  2  Stor.  Eq.  Jur.,  ^ 
1019;  Co.  Litt.,  204,  note;  4  Kent  Com.,  1426-4;  7 
Watts  R.,  261 ;  Coote  on  Mort.,  21 ;  1  Spence,  Eq.  Jur.^ 
604 
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Any  other  course  would  tend  to  usury  to  the  borrower, 
so  often  a  slave  to  the  lender,  or  oppression  on  debtors 
generally,  too  often  the  victims  of  creditors. 

This  view,  being  the  correct  one,  it  follows  that  the 
respondents  are  liable,  not  only  for  all  their  actual  receipts, 
but  for  all  which  they  might,  by  due  diligence,  have  real- 
ized. This  is  well  settled.  See  Vpham  v.  Brooks,  2 
Woodb.  &  Min.,  406 ;  Jenkins  v.  Eldridge,  3  Stor.  R., 
331  ;   Taylor  v.  Benham,  5  Howard,  233. 

What  a  trustee  loses  by  supine  neglect,  or  gross  inatten- 
tion, he  cannot  justly  refuse  to  account  for.  See  cases  in 
6  Howard,  233. 

Here  the  plaintiff  goes  so  far  as  to  contend  that  in  all  the 
years,  the  income  and  sales  of  the  estate  have  been  such  as 
to  conform  to  the  requisitions  of  the  contract,  even  if 
regarded  strictly  and  specially,  and  independent  of  the  con- 
veyances being  mere  securities  for  a  debt. 

We  shall,  therefore,  proceed  to  examine  the  case  in  that 
aspect,  as  well  as  the  other,  though  if  not  proving  to  be 
rigidly  complied  with,  the  whole  transaction,  as  a  security 
for  the  debt,  will  also  be  considered  at  the  same  time,  and 
if  the  debt  and  interest  have  been  satisfied,  or  should  have 
been  upon  equitable  principles,  under  the  stipulations  of 
the  contracts,  any  balance  remaining  ought,  in  our  view, 
to  be  accounted  for  by  the  respondents.  4  Kent,  Com., 
304 ;  Humph,  on  Pr.  Ev.,  16.  Some  objection  is  made  to 
our  doing  this,  on  the  score  of  jurisdiction. 

But  this  course  is  not  taking  jurisdiction  over  the  subject, 
as  one  of  fraud,  and  where  as  good  a  remedy  exists  at  law, 
for  mere  damages,  as  in  Equity.     28  Maine,  632. 

It  is  rather,  in  one  view,  taking  jurisdiction  over  a  case 
of  the  specific  performance  of  a  contract.  That  is,  over  a 
contract  to  pay  certain  balances  back,  or  make  reconvey- 
ances after  paid,  and  in  default  of  either,  it  is  to  enforce  a 
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q^ecific  perfonnance,  if  practicable,  and  if  not,  to  give 
daonages  as  an  indemnity. 

And  in  another  view,  it  is  exercising  jurisdiction  over  a 
trost  growing  out  of  a  mortgage,  with  power  to  sell,  and 
making  the  trustee  responsible  only  for  receipts  and  gross 
neglect,  as  he  should  be,  whenever  they  have  happened. 
4  Kent,  Com.,  136;  1  Term,  445;  6  Paige,  18;  Taylor  v. 
Benham,  5  How.,  233 ;  12  Yesey,  493. 

Among  other  things,  it  was  here  expressly  provided,  that 
if  the  income  fell  short  of  the  amount  agreed,  either  through 
«  neglect "  or  mismanagement  of  the  Canards,  it  was  to  be 
deemed  no  breach  by  the  Jewetts,  and  the  time  of  payment 
was  to  be  extended. 

The  jurisdiction,  in  either  of  these  views,  is  an  ordinary 
one  in  Equity,  and  entirely  clear,  as  Chancery  powers 
extend  peculiarly  to  specific  performances,  and  to  all  trusts 
and  mortgages.  Wat/dns  v.  Holman^  16  Peters,  25;  4 
Kent,  Com.,  308. 

And  the  last  need  not  be  called,  either,  in  the  bill,  if  the 
£u:t8,  set  out  and  proved,  make  them  so.  See  10  Johns., 
395 ;  1  Yes.,  491.  It  also  may  be  proper  for  Chancery,  as  a 
case  of  accounting  between  persons  having  a  community  of 
interest,  and  one  acting  as  bailiff  or  receiver  of  the  rest. 
A  confidence  is  then  reposed,  which  justifies  a  resort  to 
Chancery,  and  a  discovery,  whether  under  oath  or  not,  of 
matters  not  equally  in  the  knowledge  of  both.  1  Stor.  Eq. 
Jur.,  ^  462,  note ;  6  Yes.,  136 ;  5  Yes.,  87 ;  12  Price,  502 ; 
Pierpant  v.  Fowky  2  Woodb.  &  Min.,  23. 

These  constitute  the  '^  stress,"  as  Newbury  calls  it, 
upon  which  the  case  properly  comes  to  the  Court  on  its 
Equity  side,  and  not  a  demand  merely  for  damages,  on 
account  of  any  fraud  or  misfeasance  which  would  be  allowed 
at  law.  1  Spence,  Eq.  Jur.,  430;  Harg.  Law  Tracts,  444;. 
Warner  v.  Daniels^  1  Woodb.  &  Min.,  90. 
VOL.  III.  26 
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Proceeding  then  to  the  other  material  qaestions,  the  next 
one  is,  was  the  contract  by  Joshua  Jewett  to  pay  a  certain 
sum  yearly  complied  with,  and  the  debt  thus  extinguished, 
and  a  balance  left  belonging  to  him,  or  regarding  the 
transaction  as  a  trust  and  mortgage,  have  the  income  and 
sales  of  the  property  been  more  than  enough  to  discharge 
the  debt  and  interest  ? 

This  is  a  complicated  enquiry,  and  after  the  lapse  of  so 
many  years,  difficult,  tedious  and  surrounded  by  much 
conflicting  evidence. 

But  it  is  our  duty  to  eviscerate  from  the  mass  of  evidence 
and  circumstances  what  is  as  near  the  truth  as  may  be, 
though  after  all,  the  result  will  probably  be  only  an  approx- 
imation to  it,  rather  than  possessing  much  exactness  and 
certainty.  The  best  course  will  be  to  examine  the  first 
year  by  itself,  because  it  is  the  test  year,  looking  to  the 
case  as  one  of  an  independent  special  contract,  and  also  as 
some  guide  for  the  other  years,  looking  to  the  whole  as  a 
mortgage  or  trust.  It  was  more  a  test  also,  because  show- 
ing the  real  income,  when  there  were  persons,  like  the 
lessor  and  lessee,  of  antagonist  intmresN;,  to  fix  the  prices  and 
quantities  of  both  what  was  bought  and  sold,  and  of  united 
interests,  likewise  to  make  the  income  near  what  it  should 
be,  as  both  would  thus  realize  more  gain,  and  as  one  of  the 
lessees  was  one  of  the  cestui  que  trusts^  and  hence  under 
double  inducements  so  to  manage  and  control  ns  to  increase 
the  net  proceeds. 

The  accounts  exhibited  by  the  Cnaards  themselves, 
show  a  loss  to  the  farm  or  estate  for  that  year,  of  only 
£38,  4s,  Id,  charging  against  it  £390,  8s,  8d,  a  new  debt 
due  from  the  lessees  personally. 

But  the  Cunards  took  the  notes  of  the  lessees  for  that 
<deibt,  one  of  which  was  afterwards  given  up  or  paid,  and 
the  other  in  part  satisfied,  if  not  entirely,  and  no  reason 
appears  to  exist  for  charging  it  to  the  estate,  though  not  yet 
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C(»rectiiig  that  error,  then,  the  admitted  balance  on 
the  account  would  stand  in  faror  of  the  estate,  £307,  4i, 
7d,  for  the  first  year.  The  respondents  concede  also,  that 
there  was  on  hand  half  the  produce  of  the  farm,  for  the 
season  previous,  which  they  afterwards  credit  at  £111,  6s, 
dd. 

This  is,  however,  crediting  the  hay  at  only  60s  per  ton, 
when  in  other  transactions  hay  is  s(dd,  and  it  is  credited  by 
themselves  at  SOs^  which  last  price  even,  is  rather  lower 
than  the  average  testimony  on  both  sides,  and  allowing 
only  that  2Qs  more  per  ton  for  thirty  tons,  is  £30,  making 
the  produce  equal  to  £141,  8s,  9d«  This  added  to  the 
other,  £307,  4s,  7d,  makes  a  balance  of  £448,  13s,  41 

Besides  this,  three  oxen  are  credited  for  beef  that  year, 
and  a  new  pair  bought  and  charged.  I  think  this  charge 
allowable,  as  they  may  have  been  needed  in  the  place  of 
others.  But  the  latter  are  put  at  the  rate  of  one  hundred  per 
cent,  higher  than  the  others,  when,  for  aught  which  appears, 
their  value  was  alike,  or  nearly  so.  The  first  oxen,  when 
killed  for  beef,  should,  therefore,  be  credited  quite  one 
hundred  per  cent,  higher  than  they  are,  so  as  to  be  equal  in 
{U'ice  to  that  charged  by  the  Cunards  for  other  beef  that  year 
and  the  next. 

This  requires  £47  more,  including,  in  a  like  ratio,  a  fiit 
cow  killed. 

To  this  should  be  added  two  oxen  allowed  to  die  that 
year  from  neglect  and  starvation,  and  several  swine,  at  least 
£40,  and  one  cow  sold,  £  4  10s 

40 
47 


These  make £  91  10s 

To  this  add  as  before  ....  £448  13s  4d 


All  these  amount  to £640    3s  4d 
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Now,  sanctioning  the  trade  in  horses,  which  may  haire 
been  useful  and  competent  under  the  power  to  sell  and 
buy,  granting  the  repairs  and  the  work  on  the  shop,  as  the 
economy  in  managing  the  farm  the  ensuing  years,  as  well 
as  that  year,  were  probably  improved  thereby,  and  the  sales 
of  it  higher  in  1834,  and  not  deducting  several  questionable 
items,  such  as  horse-ways,  chain*traces,  &c.,  d&c.,  because 
in  some  views  permissible,  and  these  matters  will  continue 
to  stand  in  the  account,  except  that  the  commissions  of  £7 
on  the  duties  paid  are  not  admissible,  and  the  repairs  of 
£16,  98,  6d.  are  more  properly  chargeable  to  the  year  A.  D. 
1834. 

Add  these  to  the  £640,  3s,  4d,  and  the  aggregate  bal- 
ance is  £672,  12s. 

The  pound  in  New  Brunswick  is  about  |^400  of  our 
currency. 

The  net  income  from  the  estate  in  all  ways,  realized  the 
first  year,  would  be  about  $2290. 

I  do  not  think  it  necessary  for  the  account  in  the  first 
year,  standing  by  itself,  to  discriminate  exactly  between 
what  was  mere  rent,  and  what  were  receipts  from  sales  of 
property,  and  the  value  of  what  should  have  been  realized, 
and  what  was  lost  by  neglect.  The  Cunards  were  to  apply 
the  first  year  all  which  could  be  '<  realized  out  of  said  real 
and  personal  estate"  by  due  attention  and  care.  If  let,  it 
was  to  be  let  to  hire,  <<  to  the  best  possible  advantage,"  and 
there  is  no  discrimination,  in  the  contract,  between  what 
was  to  be  derived  from  actual  rent  or  otherwise,  but  all 
realized  is  embraced  under  <<  rents  and  advantages,"  and 
the  obligation  <'to  faithfully  account'^  for  the  personal 
property. 

Nor  should  the  respondents  complain  of  this,  when  they 
themselves,  beside  rent,  have  credited  the  cattle  killed  to 
the  estate  the  first  year,  and  when,  if  they  pay  such  items 
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then,  as  wefe  then  realized,  or  might  have  been,  or  were 
then  lost  by  neglect,  they  will  not  be  obliged  to  account 
for  them  again  at  the  close  of  the  transaction.  Under  the 
special  contract,  the  amount  to  be  realized  the  first  year, 
was  £550,  or  $2200.  It  will  be  seen  that  there  was,  or 
should  have  been,  actually  realized,  under  our  computations, 
$2290.40,  making  an  excess  of  $90.40.  More  might  be 
added  in  some  views,  and  some  in  other  views  subtracted. 
As,  for  instance,  I  do  not  add  to  this  anything  for  the  larger 
quantity  of  lumber  that  many  witnesses  testify  might  have 
been  got  in  and  sawed  there  that  year ;  dor  anything  for  the 
higher  prices  which  ought  to  have  been  allowed  for  that 
actually  sawed,  as  several  others  testify. 

Because  there  is  evidence  that  the  complainant  assented 
to  the  employment  of  Bryce  Jewett  as  one  lessee,  and  also 
to  Beck,  who  joined  with  Bryce,  though  he  preferred 
Tarcel,  I  think  that  aft^  such  an  assent,  it  is  not  competent 
for  him  to  complain  of  the  general  results  under  their  joint 
lease,  though  he  is  still  at  liberty  to  show  specific  neglect 
and  losses  caused  by  their  inattention,  which  the  Cunards 
should  have  made  them  liable  for,  and  which  the  complain- 
ant could  resort  to  the  Cunards  for. 

Standing  thus,  then,  the  first  year,  regarded  under  the 
contract  as  a  special  one,  accomplished  all  required  of  it. 
And  J.  Gunaid,  instead  of  declining  to  settle  with  the 
complaijiaut,  as  he  did,  instead  of  refusing  to  credit  to  him 
anything,  instead  of  allowing  what  was  proper,  amounting 
to  a  large  sum,  as  then  claimed  by  Jewett,  and  not  fabri- 
cated since,  should  have  made  an  exhibit  of  all  the  accounts 
that  year  such  as  is  now  annexed  to  his  answers. 

He  should  have  then  examined  the  complainants'  claims, 
as  piesented  in  January  after,  and  attempted  to  come  to  an 
anangement  for  that  year,  and  made  some  mutufd 

26* 
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agreement  who  should  control  the  estate  under  the  Cunaids 
the  second  year. 

But  Cunard,  on  the  contrary,  peremptorily  refused  to 
allow  anything.  He  did  not  consult  the  complainant  as  to 
whom  he  should  employ  the  second  year.  He  failed  to 
obtain  a  lessee  the  second  year,  who  was  agreeable  to  him, 
deprived  Bryce  Jewett,  one  of  the  former  lessees  and  parties 
in  interest,  and  nominee  of  the  complainant,  of  all  control 
over  the  estate,  though  permitting  him  to  work  there  some 
as  a  hired  man,  and  gave  the  immediate  superintendence 
and  management  to  Beck,  on  monthly  wages,  though  he 
had  acquired  the  character  with  many,  by  his  conduct  the 
first  year,  of  an  incompetent  and  unfaithful  manager.  This 
last  is  dissented  to  by  others,  but  the  results  of  his  superin- 
tendence afterwards,  when  alone  controlling  at  Ludlow, 
though  his  brother-in-law  supervised  him  from  Chat^ 
ham,  served  still  more  strongly  to  show  his  unfitness,  when 
alone,  for  such  a  position. 

They  do  this,  even  if  looking  only  to  the  exhibits  made 
by  the  respondents  themselves. 

The  whole  estate  is  represented  by  them  in  the  second 
year,  as  running  itself  in  debt  near  $2640,  instead  of  yield- 
ing any  net  income,  and  this,  though  it  is  admitted  to  have 
produced  such  an  income  the  first  year,  of  $350,  and  did 
in  truth  produce  one  of  near  $2000.  Again,  after  this  dis- 
astrous result  the  second  year.  Beck  was  still  retained  in 
control  the  third  year,  and  no  notice  given  to  the  plaintiffs 
of  this  great  loss.  Another  loss  is  exhibited  of  near  $2000 
more,  and  yet  Beck  retained  through  most  of  the  fourth 
year,  with  like  returns  of  indebtedness  and  loss,  and  like 
^neglect  to  notify  the  plaintiffs. 

Again,  the  very  idea  of  a  large  real-estate,  estimated  in 
value  at  near  $20,000,  and  perhaps  justly  at  over  $10,000 
and  personal  estate  estimated  at  $4000,  being  not  able  to 
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be  made  to  yield  any  rent  whatever,  bat  subjecting  the 
owner  to  a  necessary  loss  of  $2000  a  year,  is  almost  incred- 
ible, when  the  estate,  as  here,  consisted  of  some  nine 
hnndred  acres  of  land,  besides  a  timber  lot,  near  one  hmi- 
dred  and  sixty  of  it  in  mowing,  tillage  and  pasture,  cutting 
from  fifty  to  eighty  tons  of  hay  yearly,  having  valuable 
mills,  and  a  stock  of  thirteen  oxen,  seven  cows,  six  horses, 
and  over  thirty  sheep.     So  the  idea  is  almost  absurd,  that 
when  several  witnesses  were  willing  to  run  the  mill  at  the 
halves,  and  others  to  give  rent  for  the  estate,  and  when  it 
has  been  at  times  rented  in  both  ways,  the  management 
could  have  been  good  or  faithful,  which  not  only  failed 
to  produce  any  rent,  but  nm  it  in  debt  over  $2000  a  year, 
in  both  the  second  and  third  years,  and  in  like  propor- 
tion for  the  fourth.     Next,  beside  the  use  for  nothing,  of 
all  the  land,  cattle  and  horses,  and  mill,  it  is  remarkable 
that  the  lumber  is  made  to  cost  per  thousand  over  $18.00, 
when  the  usual  cost  is  less  than  $8.00,  and  when  it  was  all 
sold  for  less  than  $9.00,  only  about  one-half  its  cost. 
Under  the  exhibits  here,  we  have  no  means  of  computing 
any  details  as  to  the  number  of  men  employed,  or  their 
wages,  or  the  actual  price  of  their  board.     But  the  proba- 
\>ility  from   the  exhibit  is,  that  quite  double  the  usual 
quantities  were  either  consumed  or  wasted,  and  it  is  certain 
that  the  result  must  early  have  admonished  a  prudent  man, 
who  closely  supervised  the  matter  as  trustee,  that  he  should 
employ  Beck  no  longer,  or  if  he  believed  the  great  defi- 
ciency to  arise,  not  from  Beck's  incompetence  or  neglect, 
but  the  position  and  condition  of  the  property,  should  stop 
carrying  it  on  longer,  and  let  it  lie  idle,  as  much  the  most 
profitable  course  to  both  the  creditors  and  debtors.     At 
least  it  would  then  run  neither  ia  debt  till  the  two  Jewetts 
could  be  and  were  further  advised  with,  and  their  wishes 
consulted*    But  notwithstanding  all  this,  it  appears  by  the 
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respondents'  own  exhibits,  that  while  the  gross  charges 
increased  yearly,  and  the  gross  receipts  diminished  yearly, 
and  instead  of  any  income,  larger  debts  were  accumulating, 
yet  he  pushed  on,  and  no  change  of  agent  was  made,  nor 
any  stop  put  to  so  ruinous  a  career. 


These  Boes  ohwgee  in  1831  wen  £1031 

in  1882  1349 

in  1833  1388 


Beeeipte  oC  Inakber,  327.227  feet 

293.075 
265.673 


As  the  case  now  stands,  we  have  ase^tained  not  only 
the  income  the  first  year,  but  the  facts  are  entirely  defective 
to  exonerate  the  trustee  from  being  chargeable  with  neglect 
and  ruinous  mismanagement  by  those  employed  under  him 
in  the  subsequent  years. 

It  follows,  theiefore,  necessarily,  that  we  must  enquire 
into,  not  merely  the  actual  receipts  and  expenditures  during 
the  subsequent  years,  but  what  they  should  and  would 
have  been,  under  a  car^l  and  faithful  s»ipervision. 

One  of  two  courses  must  be  adopted  in  order  to  ascertain 
what  the  just  amount  is,  to  charge  the  trustee  with,  during 
those  subsequent  years. 

Either  we  must  have  each  item  of  debt  and  credit  scruti- 
nized, and  the  proper  amount  fixed  on  special  evidence, 
and  then  add  to  our  sums  against  the  trustee  all  lost  by 
clear  mismanagement  and  neglect  in  each  particular,  or  we 
must  endeavor  to  reach  a  like  result,  near  as  may  be,  by 
the  general  data  and  evidence  now  before  us. 

Attempting  this  last,  I  see  no  course  so  obvious  and 
apparently  just  under  this  view,  and  indeed  under  the 
general  aspect  of  the  whole  case,  as  to  take  the  year,  which 
can  be  ascertained  as  to  its  true  income,  for  the  general 
guide  iu  relation  to  the  others,  charging  the  trustee  then 
with  the  amount  already  ascertained  to  be  proper  for  the 
first  year.  I  think  the  three  subsequent  years  should  cor- 
respond to  that,  after  making  suitable  allowances  and 
additions,  required  by  the  evidence  and  the  nature  4)f  the 
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case,  in  order  to  reach  the  true  annual  income.  All  charged 
the  first  year,  is  not.  income  of  that  year,  but  in  part  sales, 
losses,  crops  on  hand,  dtc. 

Such  a  course  is  likely  to  be  as  near  what  is  just  to  the 
complainant,  as  a  minute  and  expensive  scrutiny  and'  proof 
about  every  item,  nor  can  it  be  oppressive  to  either  side. 

It  will  give  to  the  former  no  more  than  was  actually 
realized  the  first  year  by  the  respondents,  after  correcting 
what  was  not  annual  income,  keeping  the  temporary  dis- 
tinct from  the  permanent,  and  will  devolve  on  the  respondents 
no  greater  charge  than  they  actually  credit  to  the  farm 
the  first  year,  making  all  appropriate  amendments  and 
additions.  How  much  of  this  may  be  regarded  as  real  rents, 
how  much  for  advantages  not  improved  from  neglect,  and 
how  much  for  personal  property  sold,  is  not  very  material 
to  the  .final  result,  but  is  properly  discriminated  in  fixing 
what  is  technically  annual  income,  but  will  be  obvious 
enough  on  an  analysis  of  the  case,  and  the  accounts  ren- 
dered and  printed  with  the  record. 

Let  us  then  attempt  to  make  the  proper  corrections  in 
the  aggregate  charge  for  the  first  year,  as  a  guide  to  the 
subsequent  years,  in  respect  to  the  true  annual  income. 

The  complainant  has  been  shown  to  be  entitled  to 
$2290.40  for  the  first  year,  for  every  advantage  enjoyed  by 
Cunard  in  that  year.  But  it  is  manifest,  on  a  little  enquiry, 
that  though  this  was  the  entire  sum  which  was  then  real- 
ized, or  ought  to  have  been,  by  the  trustee  under  the  lease, 
yet  it  was  not  the  exact  or  net  sum  which  the  estate  was 
likely  to  have  yielded  him  as  mere  annual  income,  under 
good  management,  had  he  carried  it  on  in  person,  nor  what 
it  was  likely  to  yield  in  the  three  subsequent  years. 

In  that  year  £390  were  lost  by  the  lessees,  to  appearance 
on  the  accounts,  but  the  real  loss  was  less,  as  this  was  sub- 
ject to  a  deduction  for  half  the  crops  they  had  on  hand^ 
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which  belonged  to  them,  being,  as  before  seen,  under  the 
corrected  prices,  about  £141,  8s,  9d. 

They  also  received  other  credits  *for  work  and  services 
in  that  year,  and  lumber,  some  of  which  were  not  de- 
ducted at  the  settlement,  but  credited  in  the  next  year  at 

about £73 

£141    8s    9d 

£214    8s    9d 

From  the  apparent  loss,   ....     £390 

Deduct £214    8s    9d 

And  the  balance  lost  is  ...  .  £175  lis  3d 
Deduct  from  the  whole  receipts  of  1830-1 

credited, £672  128  Od 

176  lis  3d 

And £397    Os    9d 

is  the  balance  as  net  gain  to  the  farm  for  annual  income 
the  first  year.  But  in  this  are  still  contained  some  items, 
not  strictly  annual  income,  though  properly  chargeable  to 
Cunard  in  that  year,  such  as  cattle  sold  or  killed  over  those 
bought  at  prices  in  the  account,  .  .  £  16  Os  Od 
So  crops  on  hand  in  October,  1830,  .        101    Os    Od 

So  cattle  and  swine  lost  by  neglect,  40    Os    Od 


£166    Os    Od 


Deduct  this  from  the        ...        .     £397    Os    9d 
166    Os    Od 

And  it  leaves £241    Os    9d 

as  net  annual  income,  without  additions  from  other  sources. 
From  this  some  other  reductions  might  be  made,  in  some 
views,  and  under  others,  some  additions  made  to  it. 
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Thus  it  might  be  reduced  more  for  a  gmtte  for  comiag 
years,  as  there  was  some  less  stock  to  be  rented  out  to 
yield  an  income.  But  that  seems  quite  overbalanced  by 
the  neglect  to  keep  the  remaining  stock  in  good  order  for  the 
production  of  young,  and  for  which  no  separate  chaiqge  will 
be  made  in  the  ensuing  years. 

Let  us  then  take  this  corrected  and  reduced  sum  of  £241 
Os  9d,  as  the  standard,  and  it  seems  to  me  a  moderate 
standard,  for  the  mere  annual  income  during  the  ensuing 
years. 

Following  it  for  the  second  year,  it  constitutes  the  first 

item  for  that  year, £241    Os    9d 

Add  for  stock  sold  in  that  year  to  be 

accounted  for, £  102  16s    Od 

£343  15s    9d 

This  last  is  the  aggregate,  properly  chargeable  to  the 

trustee  for  the  second  year  by  analogy  to  the  first  one,  after 

all  due  corrections  for  this  purpose. 

For  the  third  year,  a  like  sum  as  annual  income,  without 

the  stock  sold, £241     Os    9d 

Add  for  stock  sold  and  other  items  credited 

to  that  year, £229  14s    Od 

They  make  united,*         ....     £470  14s    9d 

For  the  fourth  year,  ending  at  the  sale  in  June,  and 

business  nearly  finished,  charge  as  the  second  year,  without 

stock,  viz: £241     Os    9d 

The  four  years  would  then  stand  at  income  from  land 
aod  mill,  and  stock  sold  or  lost,  or  killed,  in  each  year : 

First  year, £572  12s    Od 

Seco&dyear, 343  15s    M 

Third  year, 470  14s    9d 

Powthyear, S41    Ob    Sd 

Aggregate, £1628    3s    3d 
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Aggregate,  [am't  brought  forward,]  £1628    Ss    3d 

Add  personal  property  sold  in  June,.  1834, 
deducting  lumber  and  work  and  seed 
then  on  the  farm,  ....     £482    3s    8d 

Personal  estate  not  then  or  before  account- 
ed for,  65     Os     Od 

Sale  of  real-estate, 2160    Os    Od 

Total, £4325    6s  lid 

Interest  on  these  from  time  due  till  1st 
July,  1834, £165    Os    Od 

Whole, £4490    6s  lid 


On  the  contrary  the  original  debts  were  .  £2884  16s  lid 
Paid  by  Cunard  towards  one  lot  swine,  33    Os    6d 

Work  on  the  shop  done  in  the  1st  year,    .  15    9s    6d 

There  are  other  losses  charged  for  vari- 
ous claims  and  operations,  none  of  which 
accompanied  by  any  evidence  to  render 
them  allowable. 

Aggregate  debt, £2933    6s  lid 

Interest  on  this,  chiefly  firom  1st  October, 

1830,  to  July  1st,  1834,  700    Os    Od 

In  all, £3633     6s  lid 

Deduct  this  from  the  receipts,  .                 .  £4490    6s  lid 
3633    6s  lid 

Balance, £857    Os    Od 

This  is  near  $3428.12.  The  whole  sum  due  from  the 
respondents  being  $3428.12.  Of  this  seven-eighths,  which 
is  the  share  of  the  plaintiffs,  would  be  $2999.62. 
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iDterest  on  this  for  thirteen  years  and  a  third,  is  about 
$2399.40.     This  makes  now  due,  in  all,  about  $5399. 

To  show  that  some  other  considerations  have  not  been 
overlooked  in  coming  to  these  general  conclusions,  a  few 
further  explanations  may  be  proper. 

Thus  I  should  feel  disposed  to  deduct  from  this  quite  ten 
per  cent,  for  the  increased  expense  and  difficulty  likely  to 
exist  yearly  of  obtaining  logs. 

While,  on  the  contrary,  something  seems  chargeable  on 
the  evidence  even  the  first,  as  well  as  subsequent  years,  for 
neglect  and  unfaithfulness  in  not  getting  so  much  lumber  out 
and  sawed  yearly,  as  the  business  and  mill,  well  managed, 
could  have  realized,  and,  in  the  next  place,  for  not  account- 
ing for  so  high  prices  as  might  be  proper,  if  the  accounts 
of  the  sales  by  Cunard  and  Company  were  exhibited. 

It  is  the  duty  of  the  trustee  to  exhibit  those  sales,  if  he 
would  discharge  himself  He  acted  for  others,  as  well  as 
himself,  and  should  not  expect  them  to  rely  on  prices  put 
down  at  his  pleasure,  not  giving  to  them  any  validity  by 
an  actual  agreement  or  assent  of  either  of  the  Jewetts,  or 
any  lessee,  to  this  amount ;  or  by  any  proof  that  he  realized 
no  more  net  value  from  the  sale  of  that  or  similar  lumber, 
in  those  subsequent  years. 

As  to  the  quantity  of  lumber,  also,  the  evidence  is  in 
favor  of  the  mill  being  able  to  cut  six  hundred  thousand 
yearly,  instead  of  less  than  three  hundred  thousand,  the 
quantities  accounted  for.  The  quantities  received  in  some 
]Nrevious  years  from  the  complainant,  are  no  true  guide 
here,  as  in  those  years  he  had  but  half  the  proceeds  some- 
times, and  but  a  quarter  at  others,  and  worked  more  at 
square  timber. 

But  the  year  we  have  adopted  as  a  guide  was  one  devoted 
to  this  business  exclusively,  was  under  lessees  interested  to 
get  higher  prices  and  a  large  quantity,  and  though  both 
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were,  perhaps,  less,  from  Beck's  iaexperience  and  want  of 
attention,  yet,  under  all  the  circumstances,  and  under  a 
general  view,  it  is  better  to  let  the  result  in  the  first  year 
govern,  without  adding  to  it  either  quantity  or  price,  or 
deducting  from  it  anything  on  account  of  any  increased 
scsircity  or  distance  of  the  timber.  These  can  stand  set  off 
against  each  other,  and  must,  unless  a  Master  goes  into  an 
expensive  and  protracted  inquiry. 

Where  precise  data  are  not  attainable  in  a  complicated 
account  by  a  trustee  or  mortgagee  in  possession,  if  any 
fixed  and  pretty  certain  general  grounds  can  be  obtained, 
they  are  the  truest  clue  and  guide  amidst  a  labyrinth  of 
contradictory  evidence. 

The  first  year  furnishes  some  such  grounds  here,  as  in 
that  year  parties  in  interest  existed,  who  had  the  control, 
and  were  consulted  on  both  sides,  and  were  competent  to 
fix  the  prices  properly,  both  of  what  was  bought,  and  what 
was  sold,  and  paid  high,  even  ten  per  cent,  addition  for 
what  they  bought  of  the  Cunards.  But  in  other  years,  the 
respondents  charged  what  they  pleased,  both  in  price  and 
amount,  credited  what  they  pleased,  and  forbade  Bryce 
Jewett,  one  of  the  debtors,  to  be  present  at  the  surveys,  in 
order  to  secure  more  of  the  lumber  from  being  put  down  as 
refuse,  and  thus  largely  reducing  its  price.  It  is  proved, 
likewise,  that  some  persons  did  secure  themselves  against 
this  result,  by  being  present  and  remonstrating  with  the 
surveyors  at  Chatham.  It  is  shown,  also,  that  the  Cunards 
required  the  lumber  to  be  as  much  as  possible  in  deals, 
which  prevented  a  survey  of  so  much  clear  stuff  as  there 
otherwise  might  have  been  with  higher  prices. 

Considerations  like  these,  in  the  absence  of  more  precise 
testimony,  show  that  no  injustice  is  likely  to  be  done  to 
the  respondents  by  taking  the  first  year  as  a  guide  in  respect 
to  the  lumber,  without  addition  or  subtraction,  and  allow- 


OCTOBER  TERM,  1847.  316 

Jewett  V.  Cunard  et  al. 

ing  some  apparently  reasonable  diflFerences  from  it  on  both 
sides  to  stand  counterbalanced  by  each  other,  nor  can  the 
complainant  object  to  that,  when  his  own  son  and  co-debtor 
was  one  of  the  lessees  in  the  first  year,  and  acting  as  such, 
under  his  approbation. 

On  the  other  hand,  too,  as  a  test  for  the  subsequent 
years,  it  is  to  be  considered  that  the  Cunards  have  no 
ground  to  object  to  this,  as  they  are  in  this  way  required  to 
account  for  only  what  they  received  and  ought  to  have 
realized,  judging  from  an  actual  experiment  made  the  first 
year,  and  in  addition  to  that,  are  allowed  their  own  profits 
on  all  the  supplies  furnished,  and  on  all  the  lumber  received 
and  sold  by  them  from  this  estate.  These  pay  them  well 
without,  and  instead  of,  other  commissions,  which  are  sel- 
dom to  be  charged  by  trustees  in  such  situations. 

Another  general  test  of  the  correctness  of  this  general 
result,  as  between  these  parties,  is  its  conformity  to  what 
ought  to  be  expected  from  the  situation  and  value  of  this 
property. 

If  the  value  of  the  whofte  was  as  large  as  estimated  by 
Jewett,  the  net  proceeds  we  have  computed  would  not  be 
two  per  cent.,  not  one-quarter  as  much  as  might  be  antici- 
pated from  very  productive  estates  of  that  value.  While,  if 
the  value  was  only  about  $16,000,  six  per  cent,  on  that 
would  be  $900,  which  is  but  little  over  the  annual  income 
fixed  by  us,  deducting  losses  by  stock  sold  and  starved, 
and  credits  for  some  crops  on  hand  at  the  beginning  of  the 
year.  The  whole  real  and  personal  estate  may  have  been 
worth  something  less  than  $15,000.  The  estate  sold  in 
1834  for  somewhat  less  than  that,  but  adding  the  portions  of 
the  personal  estate,  which  had  been  disposed  of  and  lost,  not 
less,  by  a  sum  greater  than  might  be  expected,  after  the 
property  had  been  in  such  a  wasteful  and  ruinous  manage- 
ment, and  bad  reputation  as  it  acquired  during  the  few 
previous  years. 
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On  the  other  hand,  it  is  hardly  credible  that  an  estate  con- 
sisting of  three  or  four  thousand  dollars  of  productive  personal 
property,  cattle,  horses,  sheep  and  swine,  and  of  land  that 
yielded  sixty  tons  of  hay  per  annum,  and  the  potatoes, 
oats  and  wheat  and  pasturage  this  one  did,  with  a  new 
saw-mill  and  a  privilege  to  cut  logs  from  the  Reserve  at 
so  low  a  duty,  could  be  supposed  to  yield  much  less  than 
six  per  cent.,  or  be  much  less  in  value  in  the  aggregate  in 
A.  D.  1830,  than  from  $12,000  to  $  15,000.  At  all  events, 
nobody  could  believe  it  would  yield  nothing  whatever,  of 
net  profits  annually,  and  for  a  series  of  years  must  run  a 
prudent  possessor  in  debt  some  $2000  annually. 

It  has  been  asked  how  the  debtors  in  this  case  could  be 
possessed  of  so  valuable  an  estate,  beginning  in  1820  with 
small  means,  and  cultivating  it  but  ten  years ,-  and  if  it  was 
so  valuable,  how  Jewett  became  so  much  in  debt  to  the 
Cunards. 

The  answer  is  very  obvious,  and  rather  sustains  than 
impugns  this  supposed  value. 

The  debts  were  incurred  in  getting  means  to  help  to  pay 
for  this  very  estate,  and  to  improve  it  by  erecting  mills, 
houses,  barns,  d&c,  and  stocking  it,  and  these  constituted  a 
large  portion  of  the  $11,000  debt,  and  were  incorporated  into 
their  value.  Add  to  this  the  labor  of  Jewett  and  his  two 
or  three  sons  for  ten  years,  allowing  the  rest  of  his  family 
to  maintain  themselves,  and  ample  means  exist  to  make  up 
our  $15,000  or  $20,000  and  some  losses  which  Jewett 
sustained  in  1826. 

But  take  a  different  method  of  arranging  these  accounts 
and  claims  for  damages  by  neglect. 

If  all  these  data  and  guides  to  general  results  for  the 
years  subsequent  to  the  first  one  were  abandoned,  and  if  we 
were  to  require  any  apparent  neglect  in  not  cutting  suffi- 
cient lumber,   or  getting    sufficient    prices  for   it,  to   be 
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atoned  for,  and  a  minnte  examination  of  details  and  contra- 
dictory evidence  in  other  things  was  instituted,  the  result, 
as  coinputed  by  the  plaintiffs,  would  be  much  more  favorable 
to  him,  while  the  respondents  insist  it  would  exonerate 
them  from  paying  over  any  balance.     The  truth,  in  this 
way,  could  not,  therefore,  be  attained,  probably,  without 
much  more  delay,  evidence  and  expense.     More  light  on 
several  particulars  could  undoubtedly  be  flung  on  the  case 
by  more  evidence  which  exists,  and  is  in  the  power  of  the 
parties,  but  has  not  been  laid  before  us.     But  the  conclu- 
sion could  not  probably  be  much  varied  by  such  a  protracted 
inquiry  before  a  Master,  as  only  a  few  of  the  special  points 
involved  could  be  submitted,  and  acted  upon  by  a  Master, 
and  no  motion  has  been  made  on  either  side  to  submit 
farther  evidence  to  the  Court,  whose  duty  it  is  to  decide 
everything  material.     We  must,  as  we  have,  decide  what 
are  the  true  constructions  of  the  contracts  and  conveyances, 
the  question  of  our  jurisdiction  over  them,  and  the  fact  of 
negligence  by  the  respondents,  and  their  liability  for  what 
would  have  been  made  from  the  property  yearly,  by  greater 
attention  and  economy,  no  less  than  for  what  was  actually 
received  by  them.     Nothing  is  proper,  in  a  case  like  this, 
to  be  devolved  on  a  Master  in  any  sound  view,  except  mere 
matters  of  debt  and  credit.     1  Spence,  £q.  Jur.,  364. 

The  twelve  Masters  were  originally  designed  as  a  sort 
of  Jury  in  Chancery  for  that  purpose,  whenever  the  Court 
finds  occasion  for  it,  and  has  not  the  means  of  stating  the 
account  before  it,  and  a  Master  is  generally  appointed,  if 
desired  and  convenient. 

But  here  it  is  not  necessary,  when,  as  already  shown,  we 
have  before  us  means,  and  have  used  them,  for  reaching 
what  is  probably  just  on  the  general  data  and  general 
principles  we  have  been  considering. 

Yet  if  a  Master  was  desired  here,  by  both  parties,  each 
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thinking  the  result  could,  on  more  detailed  evidence,  be 
made  more  satisfactory,  I  would  cheerfully  appoint  one, 
as  neither  could,  in  that  event,  complain  of  the  additional 
delay  and  expense. 

But  otherwise  it  can  hardly  be  justified. 

I  have  thus  given  some  views  of  the  merits,  resting 
chiefly  for  the  last  years  on  general  considerations  con- 
nected with  the  first  year. 

But  we  have  not  been  inattentive  to  the  details  on  the 
evidence  as  now  standing,  and  if  obliged  to  dispose  of  it  on 
the  present  testimony,  rather  than  the  general  data  already 
suggested,  the  result  would  be  a  still  larger  balance  against 
the  respondents.  It  would  arise  on  account  of  the  neglect 
to  improve  all  the  advantages  of  the  timber  and  mill,  and 
of  which  the  weight  of  evidence  shows  them  to  have  been 
susceptible,  and  on  account  of  the  low  prices  allowed  for 
the  lumber,  with  no  account  of  its  sales  produced^  and  the 
apparently  extravagant  and  wasteful  amount  of  supplies 
furnished  to  Beck. 

But  the  other  mode  of  fixing  the  balance,  we  consider 
less  liable  to  error,  where  the  testimony  is  so  contradictory, 
the  lapse  of  time  since  so  long,  and  the  proof  so  defective, 
as  to  the  necessity  for  such  an  extraordinary  quantity  of 
supplies,  for  such  small  results. 

Of  this  general  balance,  the  complainant,  as  before  sug- 
gested, is  entitled  only  to  seven-eighths,  and  till  further 
evidence  is  laid  before  us,  the  other  eighth  must  be  left  to 
be  decided  in  another  proceeding,  if  it  be  still  unsettled 
between  Bryce  Jewett  and  the  respondents,  or  in  this  case, 
if  it  may  hereafter  be  presented,  under  proper  pleadings 
and  expositions  made  in  behalf  of  Bryce  against  his 
co-defendants,  the  Cunards. 

Decree  for  Joshua  Jewett  for  the  amount  before  consid- 
ered as  proper. 
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At  the  subsequent  term,  in  May,  1848,  a  question  arose 
as  to  costs  between  these  parties  in  an  action  at  law,  which 
had  been  instituted  between  them  as  early  as  October, 
1839. 

It  was  entered  in  the  State  Court,  and  afterwards  trans- 
ferred by  the  defendants  to  the  Circuit  Court.  It  contained 
counts  for  money  had  and  received,  for  money  paid,  and 
one  on  the  final  agreement  made  October  1st,  1830, 
between  these  parties,  which  is  the  chief  ground  of  recovery 
in  the  bill  in  Chancery  just  reported.  This  last  count  sets 
out  most  of  that  agreement  and  the  debts,  and  conveyance 
of  property  by  Joshua  Jewett  separately,  and  Bryce  sepa- 
rately in  some  cases,  and  in  others  by  both  together,  and 
avers  that,  in  consequence  of  them,  a  promise  was  made  to 
carry  on  and  use  the  farm,  mills  and  other  property  to  the 
best  advantage,  that  the  defendants  took  possession  of 
the  property,  and  it  ought  to  have  realized  the  sum  stipu- 
lated, and  was  held  long  enough  to  yield  it,  if  properly 
managed.  In  conclusion,  there  was  an  averment  that  it 
did  yield  enough,  and  that  the  plaintiff  demanded  a  recon- 
veyance^ which  the  defendants  refused,  and  sold  the  property 
(or  a  large  sum  of  money,  viz.  $100,000,  which,  though 
requested,  they  have  nev^r  paid  over  to  him. 

When  the  original  case  came  on  for  trial  here,  October 
Term,  1843,  the  presiding  Judge  thought  the  parties  had 
better  agree  to  a  continuance  of  the  action  at  law  till  a  Bill  in 
Chancery  could  be  instituted,  and  the  merits  of  the  claims 
and  accounts  between  them  be  more  fully  and  justly 
examined  in  that  way  than  in  an  action  at  law. 

Accordingly,  a  written  agreement  was  signed  between 
them  to  carry  into  effect  that  recommendation,  a  copy  of 
which  is  annexed. 
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[Copy.] 
Jewett  v.  Cunard. 

It  is  agreed  in  the  above  suit  that  Edward  Kent  and  W. 
P.  Fessenden,  Counsel  for  the  defendants,  will  appear  and 
answer  for  said  defendants  to  any  bill  in  equity  which 
may  be  brought  by  Joshua  Jewett  and  Bryce  Jewett,  or 
either  of  them,  in  the  Circuit  Court  of  the  United  States 
for  Maine  District,  against  said  defendants  in  relation  to 
the  subject  matter  of  the  aforesaid  suit,  within  six  months 
next  ensuing,  not  waiving  any  exceptions  that  may  be 
taken  to  said  bill. 

It  is  also  agreed  on  both  sides  that  the  aforesaid  suit  at 
law,  between  Joshua  Jewett  and  said  Cunards,  shall  be 
continued  without  costs  after  this  term,  until  a  final  decree 
in  said  suit  in  equity,  and  if,  by  the  decree  therein,  and 
in  the  opinion  of  the  Court,  it  shall  appear  that  said  suit  at 
law  could  have  been  maintained  against  said  Cunards,  costs 
may  be  allowed  said  Jewett,  if,  in  the  opinion  of  the  Court, 
he  would  have  been  entitled  thereto— otherwise,  costs  are 
to  be  allowed  said  defendants,  if,  in  the  opinion  of  the 
Court,  they  would  have  been  entitled  to  the  same,  either 
from  defects  in  the  form  of  said  suit,  or  upon  any  other  ^ 
legal  ground,  properly  to  be  considered  in  said  question  of 
costs. 

(Signed,)     E.  Kent, 


W.  P.  Fessenden, 

F.  Allen, 

F.  D.  L.  Fesseiiden. 


Circuit  Courts  U.  S.,  October  > 
Termj  1843,  Maine  District.  J 


Under  this  agreement  each  party  now  moved  for  the  costs 
in  the  action  at  law,  which  had  accrued  before  the  bill  in 
equity  was  brought,  and  the  motion  was  argued  by 
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Samuel  Fessenden  for  the  plaintilSs,  and  Kent  and  W. 
P.  Fessenden  for  the  defendants. 

WooBBURY  J.  observed  that  the  first  objection  was  to 
the  action  at  law  being  sustainable  in  the  name  of  Joshua 
Jewett  alone.  But  he  felt  satisfied  that  an  action  at  law 
could  be  sustained  on  the  special  agreement  by  Joshua 
Jewett  alone  to  the  extent  of  his  separate  interests  in  the 
property.  To  that  extent  his  own  exclusive  estate  had 
been  conveyed  to  the  Ounards,  and  had  been  used  and  sold 
by  them,  so  as  to  help  with  the  rest  to  realize  more  than  he 
was  indebted  to  them,  or  which  would  have  yielded  more 
if  properly  managed. 

The  correctness  of  this  view  is  manifest,  not  only  from 
the  causes  cited  in  the  opinion  on  the  bill  in  Chancery,  but 
in  various  other  cases  at  law  on  contracts  not  sealed,  and 
in  which  one  of  several  promisees  appears  to  have  some 
separate  interest,  either  on  account  of  the  consideration  in 
part  emanating  from  him  separately,  or  the  benefit  in  part 
being  to  him  separately.  Hammond  on  Part.,  20  to  21 ; 
1  Saund.,  154,  note  ;  Lilley  v.  Hodges^  8  Mod.,  166 ;  13 
East,  638;  Fanner  v.  Stewart,  2  N.  Hamp.  R.,  97;  3 
Caines'  R.,  63 ;  8  Cranch,  50;  2  Mass.,  401. 

Though  a  promise  in  such  cases  is  technically  made  to 
two,  if  it  appears  to  be  for  the  benefit  of  one,  or  is  to  be 
performed  to  one,  he  alone  may  sue.  Place  v.  Delegal,  4 
Bingh.,  N.  C,  427. 

From  some  cases  this  seems  to  be  the  rule,  even  in  sealed 
instruments,  such  as  covenants.  James  v.  Em^ry  et  aL, 
8  Taunt.,  245;  Browne  oh  actions  at  law,  118,  and  cases 
there  cited. 

The  proportion  of  the  whole  balance  which  Joshua  Jewett 
ought  to  have  recovered  at  law  in  this  case  might  not  be 
the  same  allowed  in  equity,  as  that  sum  was  founded  on  an 
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admission  as  to  the  true  amount  of  ail  his  interest,  several 
and  joint,  and  on  the  fact,  not  existing  here,  that  his  son,  the 
other  party  in  interest,  was  there  one  of  the  defendants.  But 
the  proportion  out  of  the  balance,  which  at  law  would  belong 
to  Joshua  Jewett  alone,  might  perhaps  be  in  the  ratio  of 
his  separate  debt  and  separate  property  to  the  whole  debt 
and  whole  property  conveyed. 

There  is  no  objection  to  the  institution  of  as  many  suits 
on  this  one  contract  as  there  are  distinct  interests;  and 
these  would  cause  no  more  cost  or  litigation,  than  if  there 
had  been  as  many  different  papers,  and  a  contract  to  each 
claimant  or  class  on  each  of  them,  instead  of  all  being  on 
one  paper,  an^  in  one  contract. 

The  test  is  the  separate  consideration  and  separate  interest 
appearing  on  the  face  of  the  contract. 

Another  objection  is,  that  Joshua  Jewett,  alone  or  with 
Bryce  Jewett,  could  not,  at  law,  have  recovered  on  the 
special  agreement,  because  the  amount  stipulated  to  be  paid 
yearly  on  the  interest  in  the  property  to  be  forfeited,  was 
not  received  by  the  Cunards,  nor  able  to  be  obtained  by 
prudent  and  skillful  management  of  the  estate  each  year, 
till  the  sale.  But  we  have  already  decided  in  the  bill  in 
equity,  that  enough  to  answer  the  stipulation  was  actually 
received  the  first  year ;  and  it  is  manifest  from  that  case 
that  more  than  enough  was  realized  from  the  income  and 
sales  the  last  year.  The  other  two  years  fell  short,  though 
partly  from  mismanagement,  in  which  case  of  mismanage- 
ment it  was  expressly  agreed  that  longer  time  should  be 
given  for  payment. 

As  this  mism£Uiagement  was  not  the  sole  cause  of  the 
deficiency,  I  do  not  feel  entirely  satisfied  that  a  recovery 
could  be  had  at  law  on  the  special  contract,  as  the  declaration 
now  stands,  without  an  averment  that  the  deficiency  in  the 
second  and  third  years  arose  from  mismanagement.    Nor  am 
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I  convinced  that  a  recovery  can  be  had  at  law  on  the  general 
money  counts  predicated  wholly  on  the  special  agreement, 
if  it  cannot  be  had  on  the  agreement  itself,  or  could  not 
be 'had  on  it  after  an  amendment  of  the  count  on  it. 

But  as  no  motion  has  yet  been  made  for  an  amendment 
of  the  special  count,  it  is  not  necessary  to  say  more  on  that 
view  of  the  question,  and  especially  as  the  money  counts 
apply  to  another  view  of  the  transaction  more  free  from 
difficulty.  That  other  view  is  this.  The  opinion  on  the 
bill  in  equity  holds  the  transaction  as  a  whole  to  have  been 
a  mortgage  with  a  power  to  sell  the  property  and  account 
for  the  proceeds.  It  considers  that  view  clear  in  equity, 
and  states  facts  enough  to  render  it  a  mortgage  at  law,  or  at 
least  to  render  the  grantees  liable  in  law  to  account  for  all 
moneys  received,  or  able  to  be  received  by  proper  care  in 
income  and  sales  of  the  estate,  beyond  their  debts. 

This  liability  is  shown  from  all  the  writings  in  the  case, 
including  others  than  the  specisd  contract  of  October,  1830, 
and  from  the  admission  in  the  answers. 

If,  therefore,  on  all  the  facts  a  balance  of  money  thus 
remained  in  their  hands,  they  were  liable  in  law  to  refund  it 
on  the  count  for  money  had  and  received.  This  is  the  drift 
of  the  opinion  and  decree,  though  not  there  required  to  be 
gone  into  in  detail,  as  in  equity  no  question  existed,  that 
the  conveyances  were  mortgages,  with  a  power  to  sell,  and 
a  liability  to  account. 

We  are  sometimes  misled  as  to  jurisdiction  at  law  by 
the  words  ''trust"  and  "trustees,"  over  which  equity  has 
full  jurisdiction.  But  still  jurisdiction  over  them  exists, 
likewise,  at  law  for  many  purposes,  and  especially  to  close 
them  up  when  all  the  objects  of  the  trust  are  accomplished, 
and  a  balance  in  money  remains. 

Assumpsit  ex  (Bquo  et  bono  lies  for  that  balance,  as  here, 
so  far  as  Joshua  Jewett  is  separately  interested.     Because, 
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by  charging  the  respondents,  first  with  the  actual  income, 
then  with  the  deficiencies  by  mismanagement,  and  lastly 
with  the  proceeds  of  all  the  sales,  the  balance  found  in 
the  bill  remains  to  be  accounted  for  and  paid  over,  and 
would  be  recoverable  at  law. 

And  though  the  second  item  is  not  money  itself,  it  is  an 
account  chargeable  by  law,  and  if  so  charged  with  the 
income  as  is  proper,  leaves  a  balance  in  money  from  the 
sales,  which  is  appropriately  subject  to  an  action  at  law. 

Let  judgment  be  entered  for  the  plaintiffs,  for  costs  up  to 
the  date  of  the  agreement. 


CIRCUIT  COURT  OF  THE  UNITED  STATES 
FOR  THE  FIRST  CIRCUIT. 


iFall  €:{ttitit. 
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Hon.  LEVI  WOODBURT,  Associate  Justice  of  the  Supreme  Court. 
Hon.  PELBG  8PRAOUE,  District  Judge. 


Henrt  H.  Ladd  v.  William  Tudor. 


If  a  citizen  of  another  State  is  sued  in  Massachusetts  by  a  citizen  of  the  latter 
State,  in  her  Court  of  Common  Pleas,  the  action  may  be  removed  to  the  Circuit 
Conrt  of  the  United  States,  though  it  does  not  appear  on  the  face  of  the  writ, 
that  the  defendant  was  a  citizen  of  another  State. 

The  yalue  of  the  matter  in  dispute  must  appear  to  be  over  $SO0y  to  justify  such 
removal,  but  it  may  appear  by  the  ad  damnmn  in  the  writ, when  the  declaratton 
discloses  no  precise  sum,  or  by  the  declaration  in  preference  to  the  writ,  if  a  sum 
certain  be  claimed  there.  And  if  any  doubt  exists,  from  different  counts  claim- 
ing  different  sums,  or  the  subject  being  real-estate,  what  is  the  real  amount  in 
dispute,  the  Conrt  below  may  inquire  into  it  by  evidence. 

If  that  Court  become  satisfied  that  the  plaintiff  intended  to  recover  no  more  than 
(600,  it  is  justified  in  not  allowing  the  action  to  be  remoTed,  bat  it  must  not 
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by  a  release  of  damages,  amendments  or  otherwise,  permit  the  right  to  remove 

the  action  to  be  taken  away,  where  the  plaintiff,  at  the  time  of  the  application, 

clearly  appears  to  haye  sought  to  recoTer  more  than  5^00. 
A  mandamus  to  a  Court  implies  some  censure  on  it^as  well  as  on  the  party,  and  h, 

therefore,  not  to  be  issued  where  there  has  been,  to  appearance,  an  honest 

exercise  of  a  discretion  confided  to  it  by  law. 
Qture,  if  it  lies  from  Courts  of  the  United  SUtes  to  Judges  of  SUte  Courts. 

This  was  a  petition,  setting  forth  the  following  facts.- 

An  action  at  law  was  instituted  by  Tudor  v.  Ladd,  on  the 
17th  of  August  last,  in  the  Court  of  Common  Pleas,  of  the 
State  of  Massachusetts,  to  recover  damages  for  not  furnish- 
ing  a  ship,  as  agreed  on,  for  the  transportation  of  ice.  The 
damages  in  the  writ  were  laid  at  $700. 

Ladd  is  a  citizen  of  Portsmouth,  N.  H.,  and  Tudor  a 
citizen  of  Boston,  Mass. 

Ladd  appeared  and  answered  to  the  action  in  the  Com- 
mon Pleas,  on  the  14th  day  of  October,  1847,  and  filed  a 
petition  to  have  the  same  removed  to  this  Court  for  trial, 
and  also  filed  a  bond  with  sureties,  as  required  by  law,  and 
would  have  entered  the  cause  here,  and  given  special  bail/ 
but  the  Court  of  Common  Pleas  refused  to  grant  his  request, 
and  proceeded  further  in  the  cause  there. 

Therefore  the  said  Ladd  prayed  that  a  mandamus  might 
issue  to  said  Court,  to  grant  his  request,  and  to  proceed 
there  no  further  in  the  case. 

The  counsel  for  Tudor  appeared  here  and  objected  to 
the  allowance  of  the  prayer  of  Ladd  for  the  following 
reasons. 

First,  the  writ  against  Ladd  contained  several  counts — ► 
one  on  an  account  annexed  for  damages  to  the  extent  of 
$500,  for  not  furnishing  a  vessel,  according  to  agreement^ 
to  transport  ice  for  the  plaintiff. 

Another  on  the  special  contract  to  furnish  the  vessel  for 
the  freight  of  the  ice,  and  several  others  in  different  forms 
on  the  same  contract. 
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There  were  also  the  usual  money  counts  for  $600,  and 
a  coDcludtng  cut  damnum  in  the  sum  of  $700. 

The  respondent,  Tudor,  further  stated,  that  all  these 
counts  were  intended  to  be  for  the  same  cause  of  action, 
and  the  damages  wished  to  be  recovered  in  all  of  them,  did 
not  exceed  the  $500  stated  in  the  particulars  in  the  account 
annexed,  and  that,  on  satisfying  the  Court  below  such  was 
the  fact,  after  the  petition  to  remove  the  case  was  filed 
there  by  Ladd,  that  Court  allowed  the  eui  damnum  at  the 
close  of  the  writ,  to  be  amended  to  $500,  so  as  not  to  bring 
in  controversy  more  than  that  amount  in  all  the  counts, 
and  after  that  the  Court  of  Common  Pleas  declined  to 
allow  the  removal,  unless  this  Court  on  application  here 
deemed  a  removal  proper. 

If  they  did,  no  mandamus,  it  was  said,  would  become 
necessary,  as  the  Court  was  willing  at  once  to  permit  the 
case  to  be  transferred,  and  would  proceed  no  further  there, 
on  such  an  opinion  being  intimated. 

Fletcher  and  Sewall  for  the  petitioner  Ladd,  and  A.  B.  Ely 
for  Tudor. 

Woodbury,  J.  On  inspection  of  the  original  writ  in  this 
case,  I  perceived  that  the  different  counts  did  not  all  in 
terms  refer  to  one  cause  of  action,  and  suggested  to  the 
respondent's  counsel  the  propriety  of  filing  an  affidavit  that 
they  were  so  intended  to  refer,  if  such  was  the  fact,  and 
that  no  more  was  meant  or  expected  to  be  recovered  as 
damages,  than  the  $500  in  the  account  annexed.  Accord- 
ingly an  affidavit  to  that  effect  has  since  been  filed,  and 
now  makes  a  part  of  the  case. 

The  first  question  arising  on  this  petition  is,  whether 
the  residence  of  Ladd  appears  to  be  such  as  to  entitle  him 
to  remove  a  cause  to  this  Court  from  the  State  Court. 

The  Act  of  Congress,  under  which  he  claims  the  right, 
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being  the  Judiciary  Act  of  1789,  merely  requires  that  the 
person  to  be  so  entitled  must  be  an  ^^  alien"  or  "  citizen  of 
another  State."  The  expression  is  "  that  if  a  suit  be  com- 
menced in  any  State  Court  against  an  alien  or  by  a  citizen 
of  the  State  in  which  the  suit  is  brought  against  a  citizen 
of  another  State,^^  then,  &c.  12  Sec.  of  Act  of  September 
24th,  1789. 

It  does  not  require  expressly  that  this  fact  should  appear 
on  the  record  in  the  original  proceeding,  but  only  that  it 
be  a  fact,  and  it  seems  to  be  the  view  of  the  Supreme  Court 
that  this  fact  need  not  appear  on  the  original  record. 
M^ Clung  V.  Silliman,  6  Wheat.,  698. 

The  petition  before  us  avers  that  Ladd  is  a  citizen  of  New 
Hampshire,  and  this  is  fortified  by  the  expression  in  the 
writ,  not  suing  him  as  a  citizen  of  Massachusetts,  but 
merely  as  then  <'  commorant "  in  Msissachusetts. 

This  fact  also  is  not  denied  by  the  respondent,  and, 
under  these  circumstances,  in  my  view,  he  comes  within 
both  the  letter  and  spirit  of  the  Judiciary  Act,  as  personally 
entitled  to  have  his  obligations  in  this  case,  when  of  suffi- 
cient amount,  settled  in  the  Courts  of  the  United  States, 
and  not  in  those  of  the  State  to  which  his  antagonist 
belongs,  and  where  Ladd,  as  a  stranger,  is  supposed,  in 
theory  at  least,  not  to  be  likely  to  receive  so  impartial  a 
hearing. 

But  as  such  removals  are  expensive,  and  might  be 
troublesome  where  only  small  amounts  are  in  dispute,  the 
Act  makes  a  second  requirement  in  order  to  justify  a 
removal,  and  this  is,  that  the  damages  or  ''matter  in  dis- 
pute exceeds  the  aforesaid  sum  or  value  of  $500,  exclusive 
of  cost."     See  Statute  of  1789. 

Now  in  the  Court  below,  as  here,  in  States  where  the 
practice  is  not  to  file  declarations  till  after  the  return  of  the 
writ,  the  ad  damnum  in  the  writ  is  the  prima  facie  sum 
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claimed,  or  <' value  of  the  matter  in  dispute,"  and  usually 
there  is  no  occasion  to  inquire  beyond  that. 

But  where,  as  in  this  State,  the  declaration  is  inserted  in 
the  original  writ,  the  sum  claimed  in  that,  if  a  particular 
sum  be  there  named,  £uid  is  different  from  the  ad  damnum, 
is  probably  to  govern  primA  fade.  Martin  v.  Taylor,  1 
Wash.  0.  C,  1 ;  Muns  v.  Dupant,  2  Wash.  C.  C,  463. 
Because  the  declaration  is  supposed  to  contain  the  real 
cause  of  action,  and  to  set  out  the  real  extent  of  the  griev- 
ance. The  case  of  Sewall  v.  Chamberlain,  5  Howard,  6, 
seems  to  sustain  a  like  distinction,  though  that  was  a  bill 
in  equity.  In  this  case  the  declaration  in  one  count  names 
$600  as  the  claim  for  damages,  and  in  another  $500,  white 
the  ad  damnum  names  $700. 

Taking  the  counts  to  be  for  separate  causes  of  action, 
all  of  them  together,  as  well  as  some  of  them  alone, 
and  also  the  cul  damnum,  are  large  enough  to  entitle  the 
cause  to  be  transferred  here. 

So,  if  they  are  for  the  same  cause,  the  amount  in  one  of 
them  is  large  enough,  though  in  the  other  it  is  not,  and 
hence  the  inference,  prima  facie,  would  be  that  the  case 
might  be  removed.  In  this  state  of  things  the  Court  below, 
finding  that  by  the  Judiciary  Act  the  amount  must  appear 
to  its  satisfaction  to  be  larger  than  $500,  instituted  an 
inquiry  to  ascertain  how  the  fact  really  was,  and  became 
convinced  that  only  $500  was  sought  to  be  recovered,  and 
therefore  declined  to  transfer  the  cause. 

In  making  this  inquiry,  under  all  the  circumstances,  I 
think  the  Court  below  exercised  a  sound  discretion,  and 
came  to  a  right  conclusion. 

If  no  grounds  of  doubt  or  uncertainty  had  appeared  on 
the  face  of  the  record  as  to  the  true  amount,  by  there  being 
only  one  count,  and  that  for  $500,  or  only  one,  and  that 
for  $600,  it  might  not  have  been  prudent  or  necessary  to  go 

28* 
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beyond  the  declaration  to  ascertain  the  real  value  of  the 
matter  in  controversy. 

But  as  grounds  of  doubt  appeared  on  the  record,  one 
count  being  above  and  one  at  $500,  and  both  not  being 
expressly  avowed  to  be  for  one  cause  of  action,  it  was  well 
to  remove  these  doubts,  and  being  removed,  it  was  well  to 
have  the  cul  damnum  amended  and  reduced  to  $600,  so  as 
to  prevent  any  attempt  afterwards  to  recover  more,  either 
as  principal  or  interest. 

In  actions  to  recover  real-estate,  also,  and  in  replevin, 
inquiries  beyond  the  record  often  become  proper,  as  to  the 
value  of  what  is  in  dispute. 

Besides  this  apparent  justification  in  these  uncertainties, 
for  making  an  inquiry  into  the  truth,  the  Act  of  Congress 
itself  seems  to  confer  a  discretion  on  the  Court  below,  which 
in  a  case  like  this  could  hardly  be  exercised  judicially 
without  a  collateral  inquiry  out  of  the  record. 

The  words  are,  as  to  the  amount  of  damages  in  dispute, 
"  to  be  made  to  appear  to  the  satisfaction  of  the  Court." 

There  must  usuedly,  when  the  writ  and  declaration  con- 
flict, and  when  different  counts  in  the  declaration  are 
unlike,  be  occasion  and  justification  for  inquiring  into  the 
real  design  and  object  of  the  party  by  other  evidence. 

In  the  next  place,  the  remedy  applied  for  here  is  a 
peculiar  one,  so  as  to  stand  open  to  the  inquiries  on  the 
petition  for  a  mandamus,  whether  the  Court  on  the  whole 
facts  acted  fairly. 

That  writ  involves  some  imputations  on  the  Court  below, 
as  well  as  on  the  opposing  party,  and  is  not  to  be  issued,  if 
the  Court  below  appears  4o  have  decided  fairly  a  question 
within  its  jurisdiction,  and  over  which  it  had  some  discre- 
tion. Especially  is  it  so,  if  the  Court  appear  to  have 
decided  it  rightly  on  all  the  facts.  We  have  seen  already 
that  the  ad  damnum  is  not  the  exclusive  guide  as  to  the 
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▼alne  in  controversy,  where  a  declaration  is  as  here,  and 
claims  less  than  that. 

And,  independent  of  the  express  clause  that  the  Court  must 
be  satisfied  that  the  claim  is  over  $600,  it  seems  reasonable,  if 
there  be  different  counts,  as  here,  some  claiming  more  and 
some  less  than  that  amount,  which  gives  jurisdiction  to  come 
here,  that  the  Court  should  inquire  into  the  truth,  as  to 
which  was  intended  to  be  the  real  sum  in  dispute. 

If  the  truth  turns  out  to  be  that  the  smaller  sum  was 
intended,  then  to  allow  an  amendment  to  conform  to  the 
true  result  and  to  proceed  further  in  that  Court,  were  proper 
consequences. 

This  is  very  different  from  allowing  an  amendment  not 
to  conform  to  the  original  truth  and  intention,  or  from  not 
being  satisfied  that  more  than  $600  was  in  dispute,  when 
the  ad  damnum  was  $1000,  and  the  recovery  $600. 

Contrary  to  that,  and  merely  with  a  view  to  prevent  the 
other  side  from  removing  the  cause,  when  he  clearly  and 
honestly  had  a  right  to  do  so,  should  a  Court  refuse  a  removal, 
and  render  judgment  below  for  the  $600,  it  is  bad  on  a 
writ  of  error.     Gordon  v.  Longest,  16  Peters,  97. 

Nor  will  it  do  for  the  Court  below  to  refuse  a  transfer 
when  proper,  and  afterwards  allow  a  release  of  part  of  what 
was  really  claimed  at  first,  and  meant  to  be,  in  order  to 
bring  the  sum  in  dispute  as  low  as  $600.  Peters,  C.  C, 
220. 

The  affidavit  filed  here  since  the  case  was  opened  in  this 
Court,  confirms  the  truth  of  the  conclusion  to  which  the 
Court  below  came,  that  the  different  counts  were  for  only 
one  cause  of  action,  and  that  one  cause,  as  the  count  for 
the  particulars  annexed  states,  was  only  for  $600  damages. 
Hence  no  intention  existing  to  claim  or  recover  more  than 
$600,  with  costs,  the  sum  really  in  dispute  was  not  so  large 
as  to  come  within  the  Act  of  Congress,  and  the  policy  of 
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allowing  actions  against  others  than  citizens  to  be  removed 
to  this  Court. 

It  may  not  be  improper  to  add  a  few  remarks  more  as  to 
the  use  of  this  particular  remedy  in  a  case  like  this.  Some 
doubt  might  exist,  whether  a  mandamus  to  a  State  Court 
from  this  tribunal  organized  under  another  government, 
was  the  proper  remedy.  It  has  been  settled  that  a  State  Court 
cannot  issue  a  mandamus  to  an  officer  of  the  United  States. 
M" Clung  Y.  Silliman,6  Wheat.,  698.  In  16  Peters,  97, 
the  remedy  was  by  a  writ  of  error  to  reverse  the  first  judg- 
ment in  the  State  Court.  And  where  another  remedy  lies, 
a  mandamus  is  held  to  be  improper.  10  Johns.,  484.  But 
Cooke,  C.  C,  160,  seems  to  countenance  the  present  cause. 
Brown  v.  Crippin,  4  H.  &  M.,  173,  quoted  in  some  of  the 
Digests  for  it,  seems,  on  examination,  to  be  a  case  of  a  man- 
damus from  the  highest  State  Court  to  the  Common  Pleas 
in  the  same  State,  to  remove  such  a  case,  and  not  one  from 
a  Court  of  the  United  States. 

And  though  the  marginal  note  says  a  mandamus  would 
lie  from  the  Circuit  Court,  no  such  opinion  is  seen  to  have 
been  there  given.  It  is  only  suggested,  whether  a  writ  of 
certiorari  might  not  lie  from  the  Circuit  Court.  On  the 
contrary,  the  counsel  strenuously  contended  that  no  manda- 
mus would  lie  from  the  Circuit  Court,  and  that  the  latter 
had  no  jurisdiction  over  the  case  till  it  actually  came  there. 
See  pages  178,  179. 

In  M^Intire  v.  Wood^  7  Cranch,  604,  it  was  held  that 
a  mandamus  did  not  lie  from  the  Circuit  Court  to  an 
officer  of  the  United  States ;  and  though  that  speaks  gen- 
erally of  the  power  of  this  Court  to  issue  it  in  order  to 
sustain  its  jurisdiction,  and  the  decision  in  Cooke  rests  on 
that  power  of  superior  courts  to  enforce  their  jurisdiction 
over  inferior  ones  by  mandamus,  yet  it  is  very  question- 
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able  whether  a  case  like  the  present  ought  to  be*  considered 
within  that  principle. 

It  is  a  correct  principle  between  inferior  and  superior 
courts  of  the  same  government,  but  difficult  to  be  upheld 
between  courts  established  by  separate  governments. 

If  necessary  to  decide  on  this,  it  might  require  more 
grave  consideration  before  sustaining  it  in  cases  like  this, 
because  being  a  mode  of  redress  very  likely  to  lead  to 
jealousies  and  collisions  between  the  States  and  General 
Government  of  a  character  anything  but  desirable.  4  Hon- 
ing &  Munford,  179. 

I  am  convinced,  also,  that  where  a  discretion  is  given  by 
law  to  the  State  Courts  to  inquire  into  and  be  satisfied  of 
the  true  amount  of  damages,  as  here,  that  this  Court  ought 
not  to  interfere  by  a  mandamus,  although  the  result  reached 
might  not  be  exactly  what  this  Court  should  think  correct. 
2  Cowen,  468,  479;  1  Cow.,  417;  7  Cow.,  366;  Greely 
v.  Bridge  J 11  Pick.,  189.  Especially  is  this  so,  if  the  State 
Court  appears  to  have  acted  within  the  line  of  its  dis- 
cretion, and  with  fairness,  instead  of  clearly  abusing  the 
discretion  entrusted  to  it.     2  M'Cord,  170. 

The  prayer  of  the  petition  cannot,  therefore,  be  granted. 


Charles  A.  Heckscher  v.  Charles  J.  F.  Binnet. 


Whero  a  company  to  dig  and  sell  coal  was  incorporated  in  the  State  of  FennsyWania, 
and  sold  coal  in  Massachusetts  by  its  agents,  Thwing  &  Co.,  to  the  defendant,  a 
dtizen  of  this  State,  and  Thwing  &  Co.  took  a  promissory  note  for  the  price,  ron- 

•  ning  to  them  **  a$  agenU"  for  the  Company,  or  order,  and  then  indorsed  it  to  the 
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pUintiff,  a  citiien  of  New  York  and  Preaident  of  the  Company,  the  eaae,  on  the 
face  of  the  record,  having  money  counts,  as  well  as  a  special  count  on  the  note, 
gives  jurisdiction  to  this  Court.  This  collateral  parol  evidence  of  the  above 
fkcts,  in  addition  to  the  note,  is  competent,  as  it  does  not  contradict,  hnt 
naerely  explains  the  note  and  the  transaction,  and  in  any  view  it  is  competent 
under  the  money  counts. 

The  Corporation  having  been  chartered  in  another  State,  and  all  its  members 
residing  oat  of  this  State,  could  recover  here  on  the  money  counts,  or  on  the  note 
as  it  stood  before  indorsed,  and  hence  they  can  probably  recover  on  those  counts 
for  the  original  consideration  in  the  name  of  the  plaintiff,  if  an  amendment  was 
made  adding  that  he  sues  in  their  behalf,  and  as  their  President. 

But  such  a  recovery  could  not  be  had  on  the  special  count  on  the  note,  by  him 
as  indorsee,  without  averring  in  the  declaration,  also,  that  the  note  was  pay- 
able to  the  Thwings,  as  their  agents,  and  that  they  could  have  sued  in  this 
count  without  any  assignment  of  the  note. 

Again,  there  seems  to  be  no  valid  objection  to  a  recovery  by  the  plaintiff  in  this 
case,  on  the  money  counts,  as  the  declaration  now  stands  without  amendment, 
the  note  being  proof  of  money  had  in  favor  of  an  indorsee,  as  well  as  payee,  and 
this  Court  having  had  jurisdiction  over  it  originally,  as  payable  to  the  agents  of 
the  Coal  Company,  and  hence  recoverable  in  their  names  in  this  Court  without 
•n  assignment,  they  belonging  to  another  State. 

This  was  an  action  of  assumpsit  in  several  counts,  describ- 
ing the  plaintiff  as  a  citizen  of  New  York,  and  the 
defendant  as  a  citizen  of  Massachusetts. 

One  was  a  special  count  in  the  usual  form,  as  indorsee  of 
a  promissory  note  given  to  Thwing  &  Co.,  or  order,  and  by 
them  indorsed  to  him,  without  any  averments  as  to  their 
residence. 

The  other  counts  were  for  money  had  and  received, 
goods  sold,  &c. 

A  note  was  offered  in  evidence,  a  copy  of  which  is 
annexed,  accompanied  by  a  statement  of  facts  to  be  con- 
sidered, if  they  are  competent  evidence. 

[Copy  of  note.] 

Boston,  September  18,  1846. 
Value  received,  I  promise  to  pay  Messrs.  S.  C.  Thwing  & 
Co.,   Agents  For.   Impt.   Co.,   or  order.   Seven   Hundred 
Fifty-Eight  67-100  Dollars  in  four  months. 
^768.67. 

C.    J.    F.    BiNNEY. 
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[Indorsed.] 
Pay  to  Charles  A.  Heckscher,  Esq.,  President  Forest 
Improvement  Company. 

S.  C.  Thwing  &,  Co.,  Agents  in  Boston. 

District  Massachusetts. 

U.  S.  Circuit  Courts  May  Term,  1847. 
Charles  A.  Heckscher  v.  Charles  J.  F.  Binney. 
Pacts  agreed.     The  plaintiff  is  a  citizen  of  the  State  of 

New   York.      Defendant    is  a  citizen   of   Massachusett& 

« 

Messrs.  S.  C.  Thwing  &  Co.  are  citizens  of  Massachusetts, 
and  are  the  agents  of  the  Forest  Improvement  Company,  a 
corporation  established  by  the  Legislature  of  Pennsylvania, 
for  selling  their  coal  in  Boston.  The  plaintiff  is  the  Presi- 
dent of  the  Company,  and  some  of  the  stockholders  of  the 
corporation  are  citizens  of  Massachusetts* 

The  note  was  given  for  Coal  belonging  to  the  corpora- 
tion, and  for  sole  account  and  risk  of  the  corporation. 
Notes  are  taken  in  New  York,  payable  to  the  plaintiff  as 
President,  and  in  Boston  to  S.  C.  Thwing  &  Co.  as  Agents, 
and  are  collected  here  or  transmitted  to  the  President  in 
New  York. 

Thwing  &  Co.  never  had  any  interest  in  the  note 
declared  on.  This  note  was  duly  indorsed  and  laid  over  at 
bank  in  Boston,  and  was  put  in  suit  in  pursuance  of  general 
instructions  of  the  plaintiff. 

S.  C.  Thwing. 

SuTFOLK,  85.,  June  19,  1847. 
Sworn  to  before  me« 

[Indorsed.] 

Facts  Agreed.     (If  the  facts  are  competent  testimony 
by  parol  evidence.)    i>.  A.  Simmons  for  plaintiff,  William 
Brigham  for  defendant. 
•    WooDBURT,  J.    As  this  case  is  submitted  without  argu-< 
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ment,  I  am  left  to  conjecture  what  are  the  real  questions 
in  issue  between  the  parties,  unless  it  be  the  competency 
of  the  testimony  proposed  to  be  given  by  parol. 

Whether  all  these  facts  are  admissible  evidence  or  not, 
under  the  special  count  on  the  note,  may  be  a  matter  for 
argument,  but  that  they  are  competent  under  the  other 
counts,  is  undoubted.  They  show  a  delivery  of  property 
belonging  to  the  Corporation,  of  which  the  plaintiff  is 
President,  the  receipt  of  it  by  the  defendsuit,  and  his  prom- 
ise, as  well  as  duty,  to  pay  for  the  same. 

The  note,  also,  is  admissible  evidence  under  the  money 
counts,  no  less  than  under  the  special  count,  and  shows  the 
right  of  the  Corporation,  in  one  view,  and  in  the  name  of 
the  plaintiff,  perhaps,  to  recover,  and  in  another  view,  which 
will  in  the  end  be  considered,  his  right  in  his  private 
capacity  to  recover.  See  cases  cited  in  Brown  v.  Noyes  et 
al.,  2  Woodb.  &  Min.,  76. 

The  first  question,  after  the  admission  of  the  evidence, 
is,  whether  it  contains  facts  defeating  our  jurisdiction. 

The  right  just  named  would  give  jurisdiction  to  this 
Court  over  the  matter  in  behalf  of  the  Corporation,  under 
the  general  counts,  if  proper  averments  are  made,  as  the 
Corporation  exists  by  the  laws  of  another  State,  and  all  its 
members,  including  its  President,  reside  elsewhere,  and 
the  defendant  is  a  citizen  of  Massachusetts.  Louisville 
Rail  Road  Co.  v.  Letson,  2  Howard,  497,  reviewing 
6  Cranch,  84,  and  14  Peters,  60. 

In  this  view  the  action  would  be  considered  direct  on 
the  original  consideration  which  arose  between  a  Corpora- 
tion having  its  members  and  charter  belonging  to  another 
State,  on  the  one  hand,  and  a  citizen  of  this  Commonwealth 
on  the  other  hand. 

The  jurisdiction  in  such  a  view  is  clear,  and  is  one  daily 
exercised 
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But  there  is  in  this  aspect  of  the  case  one  remaining 
question  y  and  that  is,  whether  a  Corporation  or  its  agent 
can,  as  here,  institute  a  suit  on  the  general  counts  in  the 
name  of  its  President,  for  the  original  consideration. 

Because  we  cannot  now  consider  the  plaintiff  as  prose- 
cuting to  recover  the  note  on  the  special  count  as  indorsee. 
No  averment  is  made  that  the  note  could  originally  have 
been  sued  in  this  Court  without  an  assignment,  and  such 
an  averment  is  necessary  to  give  jurisdiction  under  that 
count  claiming  through  an  assignment,  since  the  Judiciary 
Act  forbids  a  recovery  here  in  such  a  case,  unless  we  had 
jurisdiction  over  the  demand  as  it  stood  originally  in  the 
name  of  the  promisee.  1  Stat,  at  Large,  79;  Towne  v. 
Smith,  1  Woodb.  &  Min.,  115;  Brown  v.  Noyes  et  al,^% 
Ibid.,  75. 

In  settling  this  question  of  jurisdiction,  we  must  look  to 
the  law  of  Congress  for  power,  and  not  to  State  laws.  But 
after  getting  jurisdiction,  then  we  must  often  look  to  State 
laws  for  the  rule  of  decision^  11  Peters,  175 ;  The  United 
States  V.  New  Bedford  Bridge,  1  Woodb.  &  Min.,  401. 

In  deciding  whether  the  plaintiffs  can  recover  on  the 
general  count  for  money  due  to  the  Corporation,  and  thus 
obviating  the  difficulty  as  to  our  jurisdiction,  it  is  to  be 
noticed,  in  the  first  place,  that  this  action  is  instituted  in 
the  name  of  Charles  A.  Heckscher,  and  not  of  the  Corpora- 
tion,  and  that  no  averment  is  made  that  he  sues  in  behalf 
of  the  Corporation. 

Perhaps  it  would  not  be  a  fatal  objection  in  ordinary 
actions  in  behalf  of  monied  Corpocations,  to  have  them 
prosecuted  in  the  name  of  their  President.  It  depends 
somewhat  on  the  provisions  in  the  charter  itsel£ 

It  is  not  unusual  for  Banking  Corporations  thus  to  sue, 
as  in  the  case  of  the  old  United  States  Bank  it  was  ^'  the 
President  and  Directors"  who  sued.     5  Cranch,  62. 
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In  8  Strange,  1238,  it  is  "  The  Mayor,  &c.,  of  Northamp- 
ton,'' and  in  2  Bla.,  R.,  1116,  it  is  <<the  Mayor  of 
Norwich,''  and  in  6  East,  438,  it  is  the  Bailiff's  Burgesses, 
&c.,  of  Tewksbnry. 

Sometimes  it  is  by  "  the  master  and  recorder."  1  Per. 
&,  Dav.,  235.  Sometimes  the  suit  is  by  or  against  the 
"  Treasurer."     See  Hull  v.  The  Treasurer  of  Richmond, 

2  Woodb.  &  Min.,   337;   6    Coke,   63;    1    Wils.,  23ff; 

3  Burr,  1847.  And  at  times  there  is  an  express  provision 
in  the  Charter  that  suits  may  be  by  or  against  "  the  Secre- 
tary," or  certain  members  or  "  Directors,"  or  the  "  Treasurer." 
Rex  V.  St  Katharine  Dock  Company,  1  Ner.  &  M.,  121 ;  4 
Mee.  &  W.,  610;  1  Chit.  PL,  15;  7  Dowl.  P.  C,  28;  1 
Horn.  &  H.,  410 ;  Watts  v.  Scott,  1  Dev.,  (North  Car.,)  291. 
Sometimes  the  suit  is  in  the  name  of  the  Governor  of  a 
State  for  the  State.  McN^Ut  v.  Bland,  2  Howard,  19. 
See  more  cases  in  Angell  &,  Ames  on  Corp.,  580. 

This  is  not  one  of  those  instances  of  a  defective  descrip- 
tion of  a  Corporation  in  the  writ,  which  is  asked  to  be  cured, 
but  an  entire  omission  of  an  allegation,  that  the  suit  it  for 
the  Corporation  in  the  name  of  its  President. 

The  cases  of  a  defective  description  of  a  Corporation  may 
be  seen  in  10  Mass.,  360 ;  1  Bos.  &  P.,  40 ;  1  Ch.  PL,  286 ; 
1  Bam.  &  Aid.,  699 ;  13  Johns.,  38 ;  7  Mass.,  444 ;  3  Salk., 
103;  Kyd  on  Corp.,  281. 

Taking  it  as  probable  that  this  Corporation  might  sne  by 
its  President,  yet  I  have  no  doubt  that  it  would  be  proper 
to  aver  specially  that  he  prosecutes  in  behalf  of  the  Corpo- 
ration, when  such  is  the  fact,  as  that  seems  necessary  in 
order  to  show  he  does  not  count  on  a  private  right,  and 
seems  necessary  to  connect  him  with  the  original  consid- 
eration belonging  to  the  Corporation,  or  with  obligations 
running  to  the  Corporation,  rather  than  to  himself  individu- 
lly  or  in  his  private  capacity.     11  Mass.,  338 ;  6  Mass.,  99. 


'4i£^ 


"HM,  1847.  33« 

».nney. 

would  appear  in  point  of  fact, 

.i^nnal  consideration  was  now 

11  a  corporate  right,  and  as  Presi- 

.,  and  as  he  cannot  recover  for  the 

;,   except  as  President,  and  on  that 

■   aa  action  cannot  be  sustained,  as  the 

aids,  on  the  general  counts  for  the  original 

itliout  an  averment  of  those  additional 

ling  for  the   Corporation,  or  some  others, 

\.  confer  jurisdiction.     But  as  this  averment, 

'1,  would  be  made  in  conformity  with  the  truth 
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the  Statute  of  Jeofails,  4 ;  Davis  v.  Garland^  4  Howard, 

131. 

But  as  such  an  amendment  would  be  late  in  the  cause,  it 
should  be  on  terms  of  no  cost  to  the  plaintiff,  since  the 
ease  was  made  up  and  the  objection  raised*  See  5  Mass., 
99;  11  Mass.,  338. 

All  the  amendment  necessary  in  this  view,  would  \h>  to 
add,  after  the  description  of  the  plaintiff  in  the  writ,  <<  And 
President  of  the  Forest  Improvement  Company  of  Pennsylr 
Fania,  in  whose  behalf  this  action  is  brought." 

Also,  after  "indebted  to  the  plaintiff,"  add  "in  his  said 
capacity." 

There  is,  however,  one  other  view  of  the  subject,  in 
which  a  recovery  might,  I  think,  be  sustained  without  any 
amendment.  It  would  be  by  the  plaintiff  as  indorsee,  and 
not  in  behalf  of  the  Corporation,  rejecting  his  title  in  the 
indorsement,   or  considering   it  as  mere  surplusage.     It 
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would  be,  also,  by  virtue  of  the  note  as  evidence  of  money 
had  and  received,  and  for  such  money,  and  not  for  the 
original  consideration. 

Thus,  in  Brown  v.  Noyes,  this  Court  held  that  such  a 
note  was  evidence  of  money  had  and  received  of  the 
indorsee,  as  well  as  payee,  and  furthermore,  that  when  the 
suit  could  originally  have  been  brought  here,  it  might  be 
now,  if  the  indorsee  also  lived  out  of  the  State  and  could 
sue  here. 

It  further  held  in  that  case,  when  money  counts  were  in 
the  writ,  and  the  present  parties  appeared  in  the  writ  to 
belong  to  different  States,  enough  was  averred  to  give 
jurisdiction  under  the  money  counts. 

The  only  doubt  left  under  this  view  is,  whether  the 
Corporation  could  have  sued  in  this  Court  and  recovered  on 
the  original  note,  or  whether  it  must  have  been  done  in  the 
name  of  the  Agents.  The  note  runs  to  ^^  S,  C.  Thwing 
4^  Co.,  Agents  For,  Improvement  Company y  or  order J^^ 
The  evidence  is  that  it  was  taken  for  the  Company's  coal. 
On  its  face  it  is  on  behalf  of  the  Company,  and  I  entertain 
no  doubt  that  a  suit  on  it,  under  proper  averments,  couid 
have  been  sustained  in  this  Court  by  the  Corporation. 
Angell  ifc  Ames  on  Corp.,  254;  6  Vermont,  500;  Gilmore 
V.  Popcy  5  Mass.,  491 ;  2  Paine,  C.  C,  252;  Taunton  and 
South  Boston  Turnpike  v.  Whitijig^  10  Mass.,  336.  The 
agents  could  also  have  sued,  according  to  some  views, 
though  others  are  against  it,  (1  B.  &.  Pul.,  346,  note;  Ibid., 
316 ;  3  Bos.  &  P.,  98 ;  2  Kent,  C,  630;)  and  at  least  they 
are  authorized  to  indorse  the  note,  as  they  did,  having  full 
authority  over  those  sales  and  the  securities  for  them.  See 
Story  on  Agency,  150,  151,  and  160  and  161,  &c. ;  see 
Paley  on  Agency  21.  Under  this  aspect  of  the  case,  then, 
a  recovery  can  be  had  as  the  record  now  stands,  without 
an  amendment. 
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The  facts  on  which  it  rests  are  also  competeDt  in  evi* 
dence,  though  by  parol,  as  they  do  not  contradict,  but  merely 
explain  the  transaction  in  conformity  with  what  is  consistent 
with  the  face  of  the  note,  appearing  thus  to  have  been  in 
behalf  of  the  Company.  10  Mass.  R.,  336 ;  Drummond  v, 
Prestmarij  12  Wheat.,  616 ;  Douglass  v.  Reynolds,  7 
Peters,  113;  Lee  v.  Dick,  10  Peters,  482  j  Bell  et  alv. 
BrtteUy  1  How.,  169. 


RicHAED  Walsh  v.  The  UNirsn  States, 

Where  a  penon  had  in  his  store  and  sold  cigars,  which  he  seemed  to  admit  were 
known  to  him  to  haye  been  smuggled,  it  is  competent  for  the  jury,  unless  he 
offer  rebutting  eridenoe,  to  infer  firom  such  admissions  both  that  they  had  been 
landed  without  license  from  the  Collector,  and  that  he  knew  it,  and  was  keeping 
or  storing  them  with  such  knowledge.  This  constitutes  one  offence  under  the 
Act  of  Congress  of  1799,  though  it  is  another  but  distinct  offence  to  land  for> 
eign  merchandise  without  license,  or  to  assist  in  doing  it. 

The  remedy  for  the  penalty  incurred  in  such  cases  may  be  by  information  or  debt. 

If  the  information  is  AM  by  the  District  Attorney,  on  behalf  of  the  United 
States,  though  expressed  to  be  for  the  benefit  of  the  Collector  and  all  concerned, 
it  will  be  sustained. 

This  was  a  writ  of  Error,  brought  to  reverse  a  judgment 
rendered  in  the  District  Court  for  Massachusetts  in  Septem* 
ber,  1846. 

The  original  proceeding  in  which  judgment  was  rendered 
was  an  information  against  Walsh,  for  that  he  did  "  aid  in 
remomng,  storing  or  otherwise  securing''  a  certain  quantity 
of  cigars,  which  had  been  landed  without  special  license, 
from  a  vessel  at  Boston,  within  this  District,  on  the  9th  of 
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May,  1846,  importing  them  from  abroad,  and  which  landing 
without  license  was  known  to  said  Walsh. 

The  objections  insisted  on  at  the  trial,  as  well  as  now, 
are  the  following : 

1.  That  an  information  does  not  lie  at  all  in  a  case  of 
this  kind. 

2.  That  this  information  is  informal  and  void. 

3.  That  the  rulings  of  the  Judge  as  to  the  evidence, 
which  were  excepted  to  and  come  up  in  the  case  by  a 
regular  bill  of  exceptions,  were  erroneous,  because  the 
Judge  instructed  the  jury  that  the  acts  of  the  defendant  in 
removing  or  assisting  to  remove  the  articles,  if  it  was 
withiu  his  knowledge  that  they  had  been  landed  improperly, 
need  not  be  in  connection  with  the  landing  itself 

This  case  was  argued  at  the  present  term  by  Sohier  for 
the  plaintiff  in  Error,  and  Rantoul^  District  .Attorney,  for 
United  States. 

Woodbury,  J.  The  original  information  was  here  founded 
on  a  supposed  violation  of  the  50th  Section  of  the  Act  of 
Congress,  of  March  2,  1799.     1  Stat,  at  Large,  666. 

That  Section  punishes  with  a  penalty  of  $400,  and  disa- 
bility for  seven  years  to  hold  any  office  of  trust  or  profit 
under  the  United  States,  the  unlading  or  delivery  of  any 
goods  from  a  foreign  port,  "  at  any  time  without  a  permit 
from  the  Collector  or  Naval  Officer^  if  any  ^  for  such  unlading 
or  delivery,"  And  it  punishes  in  a  like  manner,  ^^  if  any 
goods^  ^*c.y  skati  beujiladen  or  delivered  from  any  such  ship 
or  vessel,  contrary  to  the  direction  aforesaid,'^  any  ^^ person 
who  shall  knowingly  be  concerned  or  aiding  therein,  or  in 
removing,  storing  or  otherwise  securing  the  said  goods,^^  &c. 

'The  plaintiff  in  error  was  charged  with  the  commission 
of  the  last  named  offence,  of  aiding  to  remove  or  store  a 
certain  quantity  of  cigars,  which  had  been  lauded  without 
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any  special  permit,  and  this  fact  known  to  him  at  the 
time. 

The  evidence  offered  to  prove  this,  was  his  possession  of 
cigars  in  his  store,  and  selling  some  of  them,  which  he 
appeared  to  concede  had  been  smuggled. 

His  counsel  contended  that  this  was  not  sufficient,  unless 
he  was  shown  to  have  aided  or  done  something  wrong  in 
connection  with  the  landing  of  them. 

But  the  District  Judge  thought  otherwise,  and  his  con- 
struction of  these  provisions  in  the  Act  of  Congress,  we 
think,  was  correct. 

The  Act  had  two  objects  in  view  in  these  provisions : 
one  was  to  punish  the  actual  landing  without  a  permit,  and 
the  other  was  to  punish  the  securing  or  storing  of  the 
articles  afterwards,  so  as  to  prevent  the  seizure  of  them  for 
smuggling,  and  so  as  to  help  to  make  the  former  violation 
of  the  law  successful. 

But  the  offences  may  be  distinct  transactions,  though  the 
ultimate  design  in  both  punishments  is  to  secure  the  faithful 
payment  of  duties  or  revenue  to  the  government,  and  by 
making  any  assistance  in  evading  that  payment  penal, 
whether  it  be  by  landing  the  property  illegally,  or  storing 
it  afterwards,  with  a  knowledge  of  that  previous  illegality. 

All  which  the  last  clause  requires  to  show  penal  guilt 
under  it,  would  be  secreting,  or  housing,  or  removing  the 
articles  to  a  safe  place,  knowing  they  had  been  irregularly 
landed.  That  of  itself,  properly  considered,  is  an  offence. 
It  per  $e  tends  to  countenance  and  assist  the  defrauding  of 
the  revenue. 

To  be  sure  the  landing  of  the  goods  without  a  permit  is 
also  an  offence,  but  it  is  a  separate  and  distinct  one. 

80  probably  would  be  the  removal  of  the  goods  with  a 
view  to  aid  in  such  landing,  and  in  connection  with  it,  it 
might  be  a  branch  or  part  of  the  other  offence,  viz.,  the 
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illegal  landing.  It  might  make  him  a  particeps  criminis  in 
the  landing  itself.  But  it  is  not  the  second  offence  described 
in  the  Act  of  Congress,  as  that  consists,  not  in  removing  or 
storing  to  aid  the  improper  landing,  or  in  connection  with 
it,  but  merely  in  "  storing  or  receiving  the  goods,"  with  a 
knowledge  that  an  improper  landing  had  already  and  before- 
iiand  taken  place.  This  being  of  itself  an  unfaithfulness  to 
duty,  tending  to  defraud  the  revenue,  ought  to  be  and  is  a 
matter  to  be  discountenanced  by  a  severe  penalty. 

If  this  plaintiff,  in  truth,  had  not,  also,  assisted  in  the 
landing,  or  if  the  cigars  in  this  case  were  of  domestic 
manufacture,  and  never  really  imported  from  abroad,  he 
should  have  shown  these  facts  in  his  defence,  and  not  have 
allowed  the  case,  unexplained,  to  go  to  the  jury  under 
admissions  and  statements,  from  which  the  inference  was 
a  just  one,  that  the  cigars  which  he  was  selling,  and  which 
had  been  stored  on  his  premises,  were  smuggled,  and  this 
fieu^t  well  known  to  himself,  no  less  than  to  the  purchasers 
of  them  from  him. 

We  have  thus  gone  over  the  merits  of  the  case,  as 
appearing  at  the  trial,  and  on  the  bill  of  exceptions,  and 
find  them  to  be  in  favor  of  the  government,  and  of  the 
correctness  of  the  instructions  given  to  the  jury. 

It  remains  to  consider  the  two  other  objections,  which 
i^ply  more  to  the  technical  propriety  of  the  form  of  pro- 
ceeding adopted  here,  than  to  any  defence  on  the  merits. 

It  is  contended  first,  as  to  this  point,  that  the  Act  of 
Congress  which  we  have  been  considering,  virtually  desig- 
nates some  civil  action,  like  that  of  debt,  for  the  recovery 
of  the  penalties  incurred  under  it,  and  does  not  authorize 
an  information.  In  the  89th  Section  it  is  provided,  <<  that 
all  penalties  accruing  by  any  breach  of  this  Act,  shall  be 
sued  for  atul  recovered  with  costs  of  suit,  in  the  name  of  the 
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United  States  of  America,  in  any  Court  competent  to  try 
the  sameJ*^     1  Stat,  at  Large,  695. 

The  expression  ^^  sued  for  and  recovered,"  it  is  argued, 
applies  to  civil  prosecutions,  and  not  those  of  a  criminal 
character,  like  informations.     4  Bl.  Com.,  Chapter  23. 

And  where  one  remedy  is  expressly  given  by  the  Statute 
creating  an  offence,  it  is  contended  that  no  other  exists  of 
a  common  law  character,  because  there  is  no  offence  in 
doing  the  act  by  the  common  law,  and  because  expressio 
unius  est  exclusio  alterius,  Cro.  Jac,  643  ;  Rex  v.  Wright, 
1  Bur.,  643 ;  VViley  v.  Oale,  1  Met.,  553 ;  Rex  v.  Rob- 
inson, 2  Bur.,  803. 

All  this,  except  the  first  position,  may  be  sound  law,  and 
thus  may  be  the  case  of  the  State  v.  Mitchell,  1  Bay., 
267,  holding  that  where  a  Constitution  requires  all  public 
prosecutions  to  be  in  the  name  and  by  the  authority  of 
the  State,  a  remedy  by  information,  rather  than  an  indict- 
ment by  a  Grand  Jury,  should  be  excluded,  and  especially, 
in  case  of  a  crime,  be  excluded  with  great  propriety.  But 
the  first  position  is  not  correct,  that  "  sued  for"  is  an 
expression  always  applied  to  civil  remedies. 

In  the  supplemental  Act  of  Congress  as  to  an  Embargo 
in  1809,  Ch.  24,  Sec.  12,  further  remedies  were  given 
expressly  to  recover  penalties,  as  the  original  Act  of  1808, 
Ch.  8,  Sec.  6,  had  conferred  only  the  like  remedies  that 
existed  in  the  Collection  Law  of  1799  now  under  consider- 
ation. This  supplemental  Act  provides  that  any  penalty 
may  be  "^werf/or"  and  recovered  by  debt,  or  indictment^ 
or  information,  any  law,  usage,  &c.,  to  the  contrary." 

Now,  if  the  argument  from  this  be,  that  an  information 
being  given  by  this  last  Act,  it  follows  that  it  did  not 
before  exist,  there  would  appear  to  be  like  ground  for 
arguing  that  the  remedy  by  debt  being  given  by  this  last 
Act,  hence  that  remedy  did  not  exist  before. 
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Again,  if"$uedfor^^  being  an  expression  used  in  the 
first  Act,  an  inference  is  thence  drawn  that  a  civil  remedy 
like  debt,  rather  than  a  criminal  one  like  an  information, 
was  intended,  this  argument  is  rebutted  by  the  use  of  the 
same  term  sued  for  in  the  supplemental  Act,  and  there 
applied  as  well  to  information  and  indicimentj  as  to  debt. 
It  may  be  that  ''a  suit^^  usually  means  a  civil  remedy. 
United  States  v.  AUen^  4  Day,  474.  But  sued  for  is 
broader,  and  may  mean  prosecuted  for  in  any  legal  form. 
An  action  of  debt  is  doubtless  good ;  2  Sumn.,  365 ;  and 
in  the  collection  of  a  fine  or  penalty,  given  to  an  individual, 
though  to  be  divided  between  himself  and  the  United  States, 
debt  is  the  most  usual  remedy  adopted.  See  case  of  Par^ 
sons  V.  Hunter^  Ibid.,  424 

An  information,  however,  lies  there  sometimes,  ( Ward 
V.  Tyler  in  South  Carolina,  1  N.  &  M.,  22,)  and  it  is  the 
most  conmion  form  of  proceeding  for  penalties  in  connection 
with  revenue  in  England.  It  is  at  times  called  "  the  ICing's 
action  of  debt."  Levy  v.  Burhy^  2  Sumn.,  361 ;  United 
States  y.  Lyman,  1  Mason,  C.  C,  482  and  499. 

And  though  debt,  also,  will  lie  there,  {Cross  v.  United 
States,  1  Gall,  26,  392  and  397;  1  Mason,  499,)  and 
though  debt  may  have  been  the  most  usual  remedy  adopted 
for  the  recovery  of  a  penalty  under  the  Collection  Law  of 
1799,  yet  several  cases  exist  in  the  books  where  the  remedy 
*vas  by  information.    Peters,  C.  C,  7,  10,  14 

The  principles  applicable  to  this  subject  seem  to  favor 
this  last  remedy. 

The  breach  of  the  law  here  is  not  a  crime,  in  one  sense, 
80  as  to  require  an  indictment,  or  any  punishment,  either  by 
fine  or  imprisonment  in  the  discretion  of  the  Court,  nor 
does  it  look  like  a  debt  by  means  of  money  had,  goods 
sold  or  services  performed,  so  as  peculiarly  to  require  a  civil 
remedy^    But  il  ia  rather  one  of  those  mixed  transactionsi 
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on6  of  those  Statutory  liabilities  created  for  public  reasons, 
and  to  be  sued  for  on  public  account  in  part,  and  in  the 
name  of  the  United  States,  rather  than  of  any  individual, 
and  hence  an  information  would  seem  to  be  the  most 
appropriate,  as  that  is  instituted  ofSeially  by  the  public 
attorney,  and  not  like  an  indictment  found  by  a  Grand 
Jury,  and  not  like  an  action  of  debt,  brought  by  any  attor* 
ney  whom  the  prosecutor  pleases  to  employ. 

A  further  objection  is  urged,  that  this  information  is  in 
behalf  of  the  United  States  and  Marcus  Morton,  the  Col- 
lector of  the  Port  of  Boston,  whereas  it  ought,  by  the 
Statute,  to  have  been  in  the  namie  of  the  United  Stated 
alone. 

But  this  is  in  some  degree  a  misapprehension  concerning 
the  facts.  This  information  is  in  the  name  of  the  United 
States,  and  probably  must  be.  1  McCord,  35,  52.  Yet  it 
is  in  behalf,  not  only  of  the  United  States,  but  Marcus 
Morton,  and  any  other  person  interested.  That  is  the  fair 
and  legal  intendment  of  the  recital,  distributing  the  words 
as  the  sense  requires.     See  Jewett  v.  Cunard^  ante,  277. 

And  there  is  no  impropriety  in  saying  that  the  informa- 
tion,  though  in  the  name  of  the  United  States,  was  in 
behalf  of  all  concerned  in  the  question.  Perhaps  it  must 
state  this.     Commonwealth  v.  Messenger^  4  Mass.,  462. 

The  common  actions  qui  tarn  for  penalties,  are  usually 
in  the  name  of  a  complainant  or  informer,  but  still  brought 
in  behalf  of  others,  as  well  as  himself,  and  are  so  stated  to 
be  in  the  proceedings,  when  others  are  to  receive  a  portion 
of  the  penalty. 

But  a  suit  may  be  sustained  in  the  name  of  all  entitled 
to  portions  of  the  penalty.  Bradley  v.  Baldwin,  5  Conn. 
R.,  288.  The  form  of  expression  adopted  here,  probably 
arose  from  what  is  provided  in  the  89th  Section,  where 
Collectors  are  enjoined  to  cause  suits  to  be  instituted  for 
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penalties  uuder  the  Act,  without  delay,  and  to  receive  the 
money  collected,  and  distribute  the  same  to  those  entitled. 
1  Stat,  at  Large,  695. 

This  furnishes  another  reason,  undoubtedly,  why  the 
information  is  in  the  usual  form,  recited  to  be  in  part  ou 
the  behalf  of  the  Collector. 

If  there  was  a  real  error  in  this  description,  Courts  are 
liberal  in  allowing  amendments  even  in  Informations.  4 
D.  &  R,  457;  4  Bur.,  2627;  3  Anst.,  714;  6  Mee.  &  W., 
372;  9  Wheat.,  381  and  391.  In  this  respect,  and  for 
good  reasons,  informations  are  unlike  indictments,  because 
they  are  drawn  up  by  the  Attorney  for  the  United  States, 
who  is  in  Chancery  to  amend  them  to  conform  to  the  truth, 
as  in  any  civil  action,  and  are  not  found  by  Grand  Juries 
dispersed  over  the  whole  County,  and  not  easily  got  together 
to  make  amendments,  if  they  could.     1  Wheat.,  261. 

So,  even  after  a  Writ  of  Error,  amendments  in  new  form 
are  often  allowed  in  the  original  proceedings.  See  United 
States  V.  Jarvis^  ante,  217.  But  iti  our  view  the  informia- 
tion  can  be  maintained  as  it  is,  and  therefore  the  judgment 
must  be  affirmed. 
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A  new  trial  will  not  be  granted  on  the  ground  that  the  Terdict  is  against  the 

weight  of  eridence,  if  there  was  some  to  be  weighed  on  both  sides,  unless  some 

clear  mistake  is  showut  or  some  manifest  abuse  of  powev. 
Where  the  action  is  for  a  misfeasance  in  Tiolating  a  patent,  and  ^2000  damages  are 

giren,  the  Court  will  not  set  it  aside  on  the  ground  that  thef  are  excessire,  unless 

they  are  plainly  and  largely  beyond  the  injury  inflicted. 
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The  declarfttions  of  a  person  aa  an  agent,  in  relation  to  the  business  entrusted  to 
him,  and  made  at  the  time  when  so  entrusted,  are  competent  concerning  it  in 
an  action  by  a  third  person  against  the  principal,  as  a  part  of  the  res  getUe,  if 
they  relate  to  the  act  clearly. 

A  new  trial  will  be  granted  for  newly  discovered  evidence,  if  there  was  not  gross 
neglect  in  not  procuring  it  at  the  first  trial,  and  if  it  is  not  merely  cumulative. 
Evidence  is  cumulative  if  it  relates  to  the  same  subordinate  or  specific  fact, 
to  which  proof  was  before  adduced  of  a  like  character,  but  not  when  it  is  a  new 
fact  respecting  the  general  question  or  point  in  issue. 

Where  depositions  or  affidavits  are  taken  with  notice  in  conformity  to  a  special 
order,  but  when  the  opposite  side  was  not  able  to  confer  with  his  counsel  and 
attend,  they  will  be  admitted  with  the  condition  that  the  opposite  party  have 
time  to  take  them  over  again  and  cross-examine  the  witnesses. 

Costs  of  the  former  trial  must  usually  be  the  terms  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence. 

"Where  a  patent  for  a  saw-set  describes  it  as  having  a  hammer  of  iron  with  a  steel 
point,  and  says  nothing  of  any  other  material  or  equivalents,  and  the  evidence 
was,  that  a  hammer  entirely  of  steel  had  first  been  tried  and  abandoned  by  the 
patentee,  before  taking  out  his  letters  in  this  form,  doubts  exist,  whether  saw- 
sets  made  by  the  defendant  with  hammers  entirely  steel  are  a  violation. 

This  was  an  action  on  the  case  for  violating  a  patent  of  the 
plaintiff. 

The  letters  were  averred  to  have  been  obtained  May 
24th,  1830,  for  "a  new  and  useful  improvement  on  the 
saw-set,"  and  the  infringement  to  have  been  made  in  A.  D. 
1837  and  1838. 

At  the  trial  here,  at  the  last  May  Term,  before  Sprague,  J., 
the  patent  was  given  in  evidence  and  described  as  con- 
sisting of  a  hammer,  a  shank,  a  regulating  screw  and  spiral 
spring.  It  is  not  necessary  to  describe  either  of  them, 
except  that  the  hammer  was  to  be  of  iron  with  a  steel 
point. 

Much  testimony  was  put  in  tending  to  prove  that  saw-sets 
similar  to  this  had  been  known  and  used  a  few  years' 
before  the  date  of  these  letters,  and  other  testimony  by 
the  plaintiff  to  raise  a  presumption  that  some  of  the 
saw-set  machines,  which,  by  some  of  the  witnesses  of  the 
defendant,  were  sworn  to  have  been  used  earlier,  were 
probably  made  by  the  plaintiff,  after  his  invention  and  the 
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maturing  of  his  saw-set,  which  happened  about  two  years 
previous  to  the  taking  out  of  his  patent. 

The  evidence,  showing  an  infringement  by  the  defend- 
ant, proved  that  the  hammers  in  his  saw-sets  were  all  made 
of  steel,  and  not  in  part  of  wrought  iron,  and  that  the 
plaintiff,  in  experiments  made  before  completing  his  saw- 
set,  found  that  steel  hammers  broke  frequently,  and  wrought 
iron  ones  enduring  longer,  his  specification  was  confined  to 
the  last  with  steel  points. 

The  defendant,  therefore  moved  for  a  nonsuit  on  this 
ground,  which  the  Court  refused.  The  plaintiff  then 
offered  further  proof  that  the  manufacture  by  the  defendant 
extended  to  six  or  seven  hundred  dozen,  and  that  the  profit 
on  the  sale  of  them  was  $2.00  per  dozen. 

In  the  course  of  this  testimony  a  witness  swore  that 
one  Call,  who  made  some  of  these  saw-sets,  was  a 
foreman  for  Bemis,  and  that  Call  said  he  had  made  a  certain 
number  of  them  in  all,  specifying  it,  and  gave  to  the  wit- 
ness an  order  on  Bemis  for  the  wages  for  his  work. 

The  admission  of  this  testimony  to  that  statement  about 
the  number  was  objected  to,  but  it  was  allowed  to  go  to 
the  Jury. 

A  verdict  was  returned  for  the  plaintiff  for  ^000  dam- 
ages. 

A  motion  was  made  for  a  new  trial  by  the  defendant, 
assigning  the  following  causes. 

1.  The  refusal  to  nonsuit  the  plaintiff  for  the  variance  in 
the  hammer  described  in  the  specification,  from  that  ham- 

*mer  made  by  Bemis. 

2.  The  admission  of  Call's  declarations  as  to  the  number 
of  saw-sets  made  by  Bemis. 

3.  The  damages  being  excessive. 

4.  The  verdict  being  against  the  weight  of  evidence, 

5.  Newly  discovered  evidence  since  the  trial. 


OCTOBER  TERM,  1847.  361 


Aiken  v.  Bemis. 


The  affidavits  as  to  the  newly  discovered  evidence  were 
mimeroiis.  The  oath  of  the  defendant  showed  that  this 
new  evidence  was  not  known  before  the  trial,  though  one 
of  the  witnesses  was  named  in  the  notice  of  the  defence, 
thinking  that  as  a  mechanic,  he  was  likely  to  know  some- 
thing on  the  subject.  But  he  was  not  talked  with  nor 
summoned.  A  portion  of  the  other  witnesses  resided  at 
distances  not  very  remote  from  the  defendant. 

The  substance  of  the  newly  discovered  evidence  was  in 
depositions  taken  under  an  order  requiring  notice  to  be 
given  to  the  opposite  party.  Their  use  was  objected  to  by 
the  plaintiff,  because  the  notice  was  so  short,  that  his 
counsel  were  unable  to  see  him  or  confer  together  before 
the  time  arrived,  and  to  reach  the  place  of  taking  them  sea- 
sonably. But  the  Court,  on  being  satisfied  no  unfairness 
was  intended  by  the  defendant  in  the  notice,  stated  that  the 
depositions  would  be  admitted  conditionally,  as  they  came 
within  the  order. 

In  this  class  of  inquiries  they  might,  without  a  special 
order,  always  be  ex  parte.  But  the  Court  said,  that,  if 
admitted,  time  would  be  allowed  to  the  plaintiff,  under  the 
circumstances,  to  take  the  depositions  over  again,  and  cross- 
examine  the  witnesses,  if  he  desired  it. 

The  plaintiff  concluded  to  proceed  without  doing  this. 

Among  the  new  witnesses  was  Ealim  Stebbins,  who 
testified  to  seeing  a  saw-set  like  this,  except  brass  for  iron 
in  the  guards,  as  early  as  1820,  at  Gooduow's,  and  another, 
belonging  to  D.  B.  Perkins,  afterwards. 

Another  witness  was  D.  B.  Perkins,  who  swore  to  seeing 
one  like  this  as  early  as  1816,  in  Waterville,  Me.,  one  in 
Lancaster,  N.  H.,  in  1826,  and  one  bought  in  Connecticut 
in  1828. 

The  next  new  witness  was  Jethro  Latham,  who  testified 
to  buying  another  saw-set,  like  this  in  principle,  between 
1824  and  1826,  in  Rhode  Island. 
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Another  new  witness,  O.  Dickerson,  testified  to  seeing  in 
1828  a  different,  but  in  some  respects  similar  saw-set. 

Another,  A.  Blanchard,  swore  to  the  making,  by  himself 
and  brother,  in  Palmer,  Msuss.,  of  a  like  saw-set  in  1826. 
It  was  constructed  from  a  description  given  by  his  brother. 
He  swore  to  another  made  in  Springfield,  by  two  machinists, 
in  1823  or  1825. 

Eli  Parsons  testified  that  he  bought  another  similar  one 
at  Springfield  in  1827. 

Horace  Lee  swore  to  another  still  in  1820,  in  Hartford, 
Conn.,  and  Dyer  White  to  another,  less  like  the  plaintiff's 
in  form,  but  with  some  such  principles,  made  by  him  in 
1819. 

The  motion  was  argued  at  an  adjourned  session  in  Sep- 
tember, 1847,  by  Bates  and  B.  R.  Curtis  in  its  favor,  and 
Hayes  and  /.  P,  Hale  against  it. 

WooDBURT,  J.  It  may  not  be  amiss  for  the  benefit  of 
these  parties,  to  notice  all  the  grounds  assigned  here  for  a 
new  trial,  though  we  decide  the  question  only  on  one  of 
them. 

The  cause  relied  on  as  to  the  damages  being  excessive, 
is  not  so  clearly  made  out  as  to  justify  the  setting  aside  of 
a  verdict  in  an  action  for  misfeasance.  The  case  might  be 
different  in  a  suit  on  a  contract,  as  there  the  rule  of  damages 
is  more  certain.  Some  of  the  data  in  favor  of  this  large 
amount  of  damages  in  the  present  case,  were  rather  loose, 
even  for  a  misfeasance,  but  the  sum  given  in  this  class  of 
cases  must  be  plainly  exorbitant,  or  what  is  sometimes 
called  *•  outrageousy^  to  require  the  interference  of  the  Court. 
Allen  V.  Bluntj  2  Woodb.  &  Min.,  121,  and  Taylor  v.  Car^ 
penter,  Ibid.,  1,  and  cases  there  cited.  2  Wils.,  160,  244; 
4  Mass.,  43;  3  Pick.,  385;  7  Pick.,  82;  Washburn  v. 
Gould,  3  Stor.  R.,  122. 
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Another  of  the  causes  assigned  for  a  new  trial  is,  that 
the  verdict  was  against  the  weight  of  evidence.  Though 
this  is  sustained  by  some  plausible  appearances,  it  is  not 
shown  so  clearly  as  to  raise  a  strong  presumption  that  the 
Jury  either  wantonly  abused  their  powers,  or  made  some 
inadvertent  mistake. 

These  last  are  the  leading  tests  in  such  cases.  Fearing 
V.  DeWolf,  ante,  185;  12  N.  Hamp.,  171;  12  Wend., 
27;  8  Pick.,  122.  And  where  evidence  existed  on  both 
sides  which  was  material,  and  to  be  compared  or  weighed, 
as  it  did  here,  the  finding  of  the  Jury  is  not  to  be  disr 
turbed,  though  the  Court  would  have  come  to  a  different 
conclusion  upon  it  from  that  of  the  Jury.  See  the  cases 
cited  in  Fearing  v.  DeWolf,  and  May  v.  DeWolf,  ante, 
185,193;  18  Pick.,  13;  15  Pick.,  291;  7  Wend.,  270;  1 
Sumn.,  451 ;  12  N.  Hamp.,  179. 

But  the  other  reasons  assigned  for  a  new  trial  are  of  a 
different  character,  are  supposed  to  be  errors  in  law,  and 
rest  on  exceptions  entirely  disconnected  with  the  finding, 
or  the  opinion  of  the  Jury. 

One  is  a  question  arising  on  the  refusal  of  the  Court,  in 
the  progress  of  the  trial,  to  nonsuit  the  plaintiff  on  account 
of  a  variance  between  his  specification  and  the  form  or 
substance  of  the  machine,  which  was  considered  as  an 
encroachment  on  the  Patent. 

It  is  well  settled  that  if  the  machine  used  by  the  defend* 
ant  differed  materially  from  that  described  in  the  Patent,  it 
is  not  an  infringement.  Davoll  v.  Brotvn,  1  Woodb.  & 
Min.,  53 ;  Webster  on  Pat.,  11 ;  4  Barn.  &  Aid.,  540. 

Where  the  patent  is  for  a  new  combination,  and  not  for 
newly  invented  parts,  a  violation  must  extend  to  the  whole. 
16  Peters,  341. 

The  present  was  a  case  of  the  former  character,  for  a 

30* 
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combination,  and  the  difference  in  the  patent  from  the  instru- 
ment here,  consists  in  this — that  the  hammer  of  the  saw-set 
was  all  made  of  steel  by  Bemis,  and  that  all  but  the  point 
was  made  of  wrought  iron  in  the  patent. 

This  looks^  at  the  first  blush,  as  not  a  very  material 
difference,  and  one  rather  colorable  or  accidental,  than 
designed.  1  Sumn.,  485  j  13  Mee.  &  W.,  592 ;  Phil,  on  Pat., 
372;  Peters  0.  C,  394 

But  when  we  advert  to  the  evidence  in  the  case,  it 
appears  that  the  use  of  wrought  iron  was  found  by  experi- 
ments to  be  much  better  than  steel,  and  was  hence  patented, 
and  this,  without  making  the  specification  in  terms  broad 
enough  to  cover  steel  also. 

It  is  a  matter  of  dcfubt,  therefore,  whether  the  use  of  an 
inferior  material  for  the  hammer  of  the  saw-set,  when  the 
patent  covers  only  a  superior  one,  is  a  legal  violation  of  it. 
Why  should  the  plaintiff  complain  of  what  he  had  tried  but 
deemed  too  useless  or  valueless  to  be  adopted  ? 

Had  the  patent  extended  only  to  the  form  or  parts  of  the 
saw-set,  combined  as  set  out,  and  made  of  any  kind  of 
materials,  or  saying  nothing  as  to  the  materials,  the  right 
would  be  violated  by  a  machine  of  like  form,  as  the  form 
would  be  the  sole  matter  patented. 

But  when  the  patentee  chooses  to  go  farther,  and  cover, 
with  his  patent,  the  material  of  which  a  part  of  his  machine 
is  composed,  he  entirely  endangers  his  right  to  prosecute 
when  a  different  and  inferior  material  is  employed,  and 
especially  one,  which  he  himself,  after  repeated  experi* 
ments,  had  rejected.  Webs,  on  Pat.,  27 ;  4  Manning  &  Gr., 
462 ;  4  Mason,  1 ;  3  Carrington  &  Payne,  502. 

The  form  of  the  specification  in  this  case,  extending  to 
the  material  at  all,  was  ill-advised,  and  especially  so,  without 
adding,  as  is  usual,  if  made  of  any  other  material  in  the 
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form  and  combination  described.  Webs,  on  Patents,  20; 
16  Peters,  341 ;  4  Barn.  &  Aid.,  540. 

But  we  do  not  now  decide  this  case  on  this  point,  being 
inclined,  if  practicable^  to  let  the  parties  settle  their  rights 
on  the  merits  as  to  the  originality  of  the  patent. 

Another  exception  in  law  to  the  ruling  of  the  Court,  is 
the  admission  of  the  declarations  of  Call.  The  ground  on 
which  their  admission  was  sought  to  be  justified,  seems  to 
be  that  Call  was  the  agent  of  Be  mis,  and  the  declarations 
of  the  agent  will  often  bind  the  principal. 

This  ground  is  sound  whenever  the  person  is  proved  to 
have  been  agent  in  that  particular  business,  and  made  the 
declarations  while  engaged  in  it,  and  in  relation  to  it. 
They  then  become  a  part  of  the  ris  gest(B,  and  bind  the 
principal  as  if  made  by  himself.  12  Wheat.,  468 ;  2  Peters, 
364;  Story  on  Agency,  ^  134;  24  Pickering,  245. 

I  am  inclined  to  think  here,  that,  in  truth  these  declara- 
tions were  made  under  such  circumstances.  But  their 
admission  being  an  exception  to  the  general  rule,  that  a 
party  is  not  to  be  affected  by  the  declarations  of  third 
persons,  it  would  have  been  well  to  have  shown  with  more 
distinctness,  whether  Call's  agency  extended  to  this  partic- 
ular business,  and  whether  the  declarations  were  made 
when  he  was  engaged  in  it,  and  not  afterwards.  2  Starkie 
on  Ev.,  60;  Greenleaf  on  Ev.,  144;  Phil.  Ev.,  103;  3 
Conn.,  250;  9  N.  Hamp.  R.,  271;  4  Pick,  378;  11  Pick., 
309. 

Passing  by  this  last  fact  as  not  so  clear  either  way,  as  to 
be  decisive  of  the  motion,  I  proceed  to  the  other  cause  for 
a  new  trial,  growing  out  of  the  new  discovery  of  material 
evidence  since  the  trial.  On  that,  it  is  thought  proper  the 
Jury  should  have  an  opportunity  to  deliberate,  at  least 
once,  before  disposing  finally  of  the  rights  of  these  parties. 

The  rules  as  to  such  evidence,  when  sufficient  or  not. 
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to  require  a  new  trial,  were  fully  considered  and  explained 
in  May  et  al.  v.  DeWolf  et  al.y  ante,  193. 
The  limitations  are  that 

1.  The  evidence  must  not  have  been  known  before  the 
trial.     1  Johns.  Cases,  402 ;  2  Caines'  Cases,  155. 

2.  It  must  be  material.     2  Wash.  C.  C,  411. 

3.  It  must  not  be  merely  cumulative.     10  Wend.,  286. 

There  is  no  doubt  here,  that  most  of  this  new  evidence 
has  been  discovered  since  the  trial,  and,  indeed,  a  part  of  it 
since  the  motion.  This  is  sworn  to  and  not  contradicted. 
It  is  true,  that  in  the  notice  given  one  of  the  witnesses  was 
referred  to  before  the  trial,  as  likely  to  know  something  on 
the  subject,  and  others  resided  near  the  parties.  But  the 
testimony  is,  that  it  was  not  then  known  whether  any  of 
them  could  in  truth  testify  to  what  is  material. 

Nor  was  that  known  as  to  some,  even  when  this  motion 
for  a  new  trial  was  made.  Next  did  the  defendant  employ 
due  diligence  ? 

In  a  case  like  this,  where  the  transactions  or  matter  to 
be  proved  about  similar  saw-sets  in  use  was  of  such  long 
standing,  being  twenty  years  or  more  old,  and  where  the 
defendant  was  not  a  party  to  them,  nor  supposed  to  possess 
any  peculiar  or  previous  knowledge  of  them,  I  do  not  see 
sufficient  ground  for  imputing  to  him  such  negligence  as 
should  bar  him  from  using  this  evidence.  See  cases  in 
Fearing  et  al  v.  DeWolf  et  al.,  ante. 

And  so  far  from  excluding  him  from  the  use  of  any  new 
evidence  not  discovered  when  the  motion  for  a  new  trial 
was  made,  but  ascertained  before  the  hearing  of  the  motion, 
and  before  judgment,  certainly  when  the  motion,  as  here, 
is  broad  enough  in  form,  and  early  enough  by  our  rules,  the 
new  evidence  ought  in  justice  to  be  considered  and  weighed 
with  the  rest. 
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It  may  be  regarded  as  a  breach  of  the  rule  concerning 
the  proof  being  newly  discovered,  that  if  evidence  was  not, 
in  fact,  known  before  the  other  trial,  but  ought  to  have 
been,  and  probably  would  have  been  by  the  exercise  of  due 
diligence,  a  new  trial  should  not  be  awarded  in  consequence 
of  it. 

It  is  true  here,  also,  that  the  new  witnesses  did  not 
reside  very  remote.  But  it  is  not  shown  that  the  defendant 
knew  previously  what  they  could  testify,  or  had  any  special 
reason  to  suppose  they  were  able  to  give  useful  testimony. 

And  so  far  as  he  might  suppose,  on  general  facts  and 
reasoning,  that  most  mechsmics  would  be  likely  to  know 
something  of  the  subject,  he  certainly  seems  to  have 
resorted  to  enough  of  them,  and  used  the  testimony  of 
enough  af  the  trial  to  show  due  diligence,  so  far  as  required 
by  any  general  information  or  duty. 

Mor  can  there  be  any  question  here  that  the  new  evidence 
is  material. 

It  goes  to  the  very  gist  of  the  claim  of  the  plaintiff,  the 
originality  of  his  patent.  It  goes,  likewise,  to  several  new 
saw-sets,  similar  in  structure,  testified  <o  have  been  in  use 
some  years  earlier,  besides  strengthening  the  old  testimony, 
as  to  some  of  the  old  saw-sets  proved  at  the  former  trial. 

The  ends  of  justice,  therefore,  render  it  proper  that  a 
Jury  should,  once  at  least,  pass  upon  this  testimony  between 
these  parties,  as  to  saw-sets  not  sworn  to,  nor  known  before, 
unless  it  is  what  the  law  regards  as  merely  cumulative. 

For  it  is,  as  before  named,  the  last  and  an  important 
condition,  as  to  newly  discovered  evidence,  that  it  be  not 
merely  cumulative. 

This  means,  that  it  be  not  heaping  up  farther  proof  as  to 
the  same  point  or  fact,  on  which  evidence  was  before 
offered.  If  it  only  serve  to  strengthen  such  old  point  or 
fact,  and  not  to  introduce  any  new  one  to  the  Jury,  a  new 
trial  is  not  allowable  on  account  of  it. 
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The  only  difficulty  under  this  rule  is,  what  must  be  con- 
sidered, in  this  case,  a  new  point  or  fact,  and  what  is  merely 
cumulative,  as  to  an  old  one. 

When,  as  here,  the  general  defence  is  placed  on  the 
ground  that  the  patent  of  the  plaintiff  was  not  original,  the 
meaning  of  the  rule  cannot  be  to  exclude,  as  cumulative, 
newly  discovered  evidence  of  subordinate  points  or  facts 
bearing  on  that  general  question. 

For  in  such  a  view,  no  new  trial  for  new  evidence  could 
ever  be  obtained,  all  new  evidence  relating,  as  it  must,  if 
it  be  pertinent,  to  the  general  ground  or  general  fact  put 
in  issue  before. 

But  it  must  mean  that  new  evidence  to  a  subordinate 
point  or  fact  is  not  competent  when  that  subordinate  point 
or  particular  fact  was  before  gone  into,  because  it  is  then 
cumulative  or  additional  as  to  that  fact.  For  example, 
here  it  would  be  a  new  point  or  fact,  that  a  similar  saw-set 
had  been  known  and  used  in  Hartford,  Conn.,  in  1820,  by 
the  witness  Lee,  because  nothing  was  proved  in  respect  to 
that  saw-set  before. 

But  it  would  not  be  a  new  point  or  fact,  that  a  similar 
saw-set  was  known  and  used  in  Springfield,  in  1827,  by 
Parsons,  because  the  point  or  fact  was  before  gone  into  by 
the  evidence,  and  further  proof  as  to  that  would  be  merely 
cumulative. 

Much  of  this  new  evidence  being  then  as  to  subordinate 
points  and  particular  facts  not  before  agitated,  cannot  be 
regarded  as  cumulative.  10  Wendell,  285;  1  Cowen,  359; 
23  Pick.,  248 ;  4  Wend.,  679.  See  the  precedents  on  this 
in  May  et  al.  v.  DeWolf,  ante;  6  Greenl.,  479;  1  Sumn., 
461,  482,  491;  10  Wend.,  294;  6  Pick.,  114;  24  Pick., 
246-8. 

The  new  particular  facts  or  cases  of  the  prior  use  of  such 
a  saw-set  sworn  to,  are  on  the  face  of  the  affidavits  very 
striking  and  numerous. 
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They  may  all  be  disproved  or  contradicted  at  the  trial, 
but  they  are  proper  to  be  brought  to  such  a  test. 

They  make  out,  prima  facie^  one  of  the  strongest  cases 
to  be  found  in  the  history  of  new  trials  for  this  cause,  and 
require  us,  therefore,  to  grant  the  motion. 

But  in' these  cases  of  new  trials  for  newly  discovered 
evidence,  the  terms  are  usually  that  the  costs  of  the  former 
trial  be  first  paid.  See  the  cases  in  Fearing  et  al.  v. 
DeWolfet  aLj  2  Woodb.  &  Min.,  ante. 

Another  reason  for  such  terms  here  is  the  near  residence 
of  the  new  witnesses  and  not  obtaining  them  before. 

Though  some  other  causes  seem  to  unite  in  rendering 
a  new  trial  just,  yet  as  this  is  the  principal  and  decisive 
one,  we  think  those  costs  ought  first  to  be  paid,  unless  the 
defendant  can  offer  some  satisfactory  reason  for  different 
terms. 

If  no  such  reason  be  offered  during  the  session,  the  new 
trial  will  be  allowed  on  paying  such  costs. 


William  Wallace  v.  William  E.  Clark. 

A  plea  to  the  jurisdiction  on  the  ground  that  a  demand  has  been  eolorably 
assigned  in  order  to  evade  a  discharge  under  the  insolvent  law,  is  not  to  be 
treated  as  dilatory  and  captious,  like  some  pleas  in  abatement. 

For  good  reasons  and  on  proper  terms,  the  rales  made  by  this  Court  may  be 
varied  or  dispensed  with,  so  as  to  allow  a  longer  time  to  file  such  pleas. 

It  may  be  otherwise  with  rules  made  for  this  tribunal  by  the  Supreme  Court,  or 
any  made  by  Statutes  for  any  Court. 

This  was  an  action  of  assumpsit  on  a  promissory  note,  the 
plaintiff  being  called  a  citizen  of  New  Hampshire,  and  the 
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defendant  a  citizen  of  Massachusetts,  and  this  Court,  there- 
fore, having,  on  the  face  of  the  record,  jurisdiction  of  the 
case* 

No  pleas  had  been  filed  on  the  6th  of  November,  the 
term  having  commenced  on  the  15th  of  October.  €hi  the 
former  day,  the  defendant  moved  for  time  till  the  next 
term  to  file  a  ^cial  plea  in  abatement  to  jurisdiction  of  the 
Court,  and  other  special  pleas  in  bar. 

The  ground  of  these  pleas  was  a  supposed  collusive 
transfer  of  the  note  to  the  plaintiff",  from  a  person  belonging 

m 

to  Massachusetts,  and  still  the  owner  of  the  note,  with  a 
view  to  bring  an  action  in  the  name  of  a  person  resident 
in  another  State,  and  thus  obtain  an  undue  advantage  over 
other  citizens  of  Massachusetts,  by  attaching  and  holding 
the  property  exempt  from  distribution,  under  the  insolvent 
system  of  this  State. 

Property  had  been  attached  by  the  writ  in  this  case,  and 
the  defendant  had  since  gone  into  insolvency. 

The  motion  was  argued  by  Bigelow  for  the  defendant, 
and  Fabyan  for  the  plaintiif. 

Woodbury,  J.  The  exception  wished  to  be  raised  being 
to  our  jurisdiction,  is  one  resting  on  substance,  and  not 
mere  form. 

In  substance  it  is,  therefore,  not  strictly  dilatory,  or  in 
abatement,  though  such  in  form,  nor  is  it  to  be  discounte- 
nanced like  mere  dilatory  pleas,  as  it  tends  to  prevent  a 
party  from  further  prosecuting  his  action  by  a  coloi^ble 
assignment  to  a  third  person,  and  to  the  injury  of  others 
like  himself,  when  all  are  citizens  of  this  State,  and  entitled 
only  to  an  equal  distribution  of  the  debtor's  estate.  But 
the  plea  has  not  been  filed,  within  the  time  fixed  by  our 
rules,  which  is  two  days  from  the  commencement  of  the 
Term,  for  pleas  in  form  in  abatement. 
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The  eighth  Law  Rale  made  by  and  for  this  Circuit 
Court  is,  <'  all  pleas  in  abatement  and  to  jurisdiction  shall 
be  filed  in  Court  within  two  days  after  the  entry  of  the 
action,  and  not  afterwards." 

By  Rule  16th,  special  pleas  are  to  be  filed  in  seven  days 
from  the  entry. 

It  is  argued  by  the  counsel  for  the  plaintiff,  that  this 
Court  possesses  no  power  to  dispense  with  these  rules  on 
any  terms,  or  for  any  cause. 

In  support  of  this  are  cited,  4  Wash.  C.  C,  159 ;  8  Peters, 
269;   Thompson  v.  Hatch^  3  Pick.,  616,  and  6  Pick.,  188. 

But  I  see  nothing  in  these  cases  which  settles  the  law  in 
that  way. 

In  Thompson  v.  Hatch,  3  Pick.,  612,  it  was  held  only 
that  one  Judge  could  not  dispense  with  rules  made  under  a 
Statute  by  the  whole  Court,  nor  could  the  whole  Court 
dispense  with  a  rule  or  order  prescribed  unconditionally  by 
a  Statute  itself.     See  also,  14  Mass.,  134. 

So,  in  Bank  of  United  States  v.  White,  8  Peters,  269, 
the  question  arose  under  rules  prescribed  by  the  Supreme 
Court  of  the  United  States  to  the  Circuit  Courts  in  Equity. 
But  even  there,  it  seems  to  be  implied  that  the  Circuit 
Courts  might  enlarge  the  time  prescribed  for  an  answer. 

And  the  89th  of  these  rules  expressly  authorizes  the 
several  Circuit  Courts  to  alter  or  add  to  that  kind  of  rules 
made  by  the  Supreme  Court,  if  not  prescribing  what  is 
inconsistent  with  them. 

The  rule  now  under  consideration  is,-  however,  one  made 
by  this  Court  itself,  for  its  own  common  law  practice.  It 
comes,  therefore,  under  the  principle  of  none  of  these 
adjudged  cases,  but  raises  the  question  simply,  whether 
any  Court  making  rules  for  its  own  convenience  and  the 
benefit  of  suitors,  cannot  dispense  with  them  in  any  case 
for  good  cause  shown,  and  on  proper  terms. 

VOL.   III.  31 
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This  is  not  abrogating  them  entirely,  nor  suspending 
them  without  a  sufficient  reason,  and  without  full  indemnity 
to  the  opposite  side,  and  consequently  such  a  course,  instead 
of  destroying  or  proving  the  inability  of  rules,  tends  to 
establish  their  general  excellence,  and  confirms  them  as  the 
general  guide,  and  allows  no  departure  from  them  without 
ample  cause. 

If  Courts  could  not,  in  cases  of  accident  or  necessity, 
with  a  view  to  reach  the  truth,  give  relief  or  indulgence  on 
making  the  other  party  indemnity  for  the  delay,  our  rules 
would  be  worse  than  any  principles  of  the  law  in  common 
cases,  which  are  often  relieved  against  in  equity,  and 
sometimes  at  law  in  the  event  of  accident  and  mistake. 

On  the  contrary,  such  rules  are  mere  engines  to  promote 
convenience  in  business,  and  when,  from  any  peculiarity, 
they  require  to  be  suspended  or  waived  in  order  to  promote 
justice,  the  power  which  made  them  can  and  ought  to 
suspend  them. 

This  is  done  daily  in  all  Courts,  as  to  their  own  rules, 
made  by  themselves,  in  enlarging  time  to  plead,  and  curing 
other  difficulties.  So  it  is  done  in  all  Legislatures,  as  to 
their  own  rules. 

The  mistake  on  this  subject  probably  arises  from  not 
discriminating  critically  between  rules  adopted  by  a  statute, 
like  the  articles  or  rules  of  the  War  Department,  or  certain 
rules  and  general  orders  for  Courts  in  some  particulars, 
about  pleading  and  practice,  as  by  Statute  of  3  Wm.  lY.,  and 
to  be  reported  to  Court,  and  which  cannot  be  waived,  and 
those  made  or  adopted  merely  by  the  same  Court,  which  is 
asked  for  good  reasons  to  dispense  with  them,  and  which 
may  be  waived  by  them  on  proper  reasons  and  terms. 
See  cases  in  14  Law  Journal,  141,  and  9  Jurist,  122.  And 
again,  in  not  discriminating  between  rules  or  general  orders 
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made  by  the  Court  administering  them,  and  those  made  by 
law  by  one  tribunal  or  commission  to  guide  others,  and 
which  others  have  no  more  authority  to  amend  or  waive, 
them,  than  they  have  to  amend  or  waive  a  statute. 

At  this  time  in  England  most  of  the  general  rules  for  all 
Courts  are  made  under  the  statute  passed  in  1834,  and  by 
Judges  from  each  of  the  Courts,  and  are  intended  to  be 
uniform  and  binding  on  the  whole.  1  Spence,  Eq.  Jur., 
253. 

These,  therefore,  cannot  be  departed  from  by  any  one  of 
the  Courts  alone. 

There  is,  also,  a  class  of  rules,  temporary,  rather  than 
permanent,  and  there  is  a  class  of  the  latter  made  by  the 
Court  administering  them,  without  any  special  statute,  but 
for  its  own  convenience,  like  these  under  consideration. 

These  are  at  times  modified  merely  by  a  long  practice  in 
opposition  to  them.     9  Jurist,  643. 

They  can,  also,  be  dispensed  with,  or  the  time  enlarged 
under  them  on  some  ^^ evident  necessity ^^^  or  in  "cases  of 
urgency,"  to  use  the  language  of  1  Tidd,  456. 

But  this  is  usually  granted  only  on  terms,  if  desired  by 
the  other  party.     Ibid. 

Certainly  this  waiver  or  suspension  is  not  proper  without 
special  reasons,  and  on  due  security  to  the  other  side  against 
loss  by  it  or  its  consequences. 

The  defendant  here,  then,  unless  the  fact  is  admitted, 
must  first  swear  that  he  expects  to  be  able  to  show  collusion 
in  the  assignment,  and  such  other  facts  as  would  constitute  a 
valid  defence,  either  to  the  cause  of  action,  or  to  maintaining 
the  latter  further  in  this  Court. 

He  must  next  file  good  security  to  pay,  at  all  events,  the 
costs  incurred  during  the  delay  requested,  because  in  a 
question  of  jurisdiction,  if  the  latter  is  not  found  to  exist. 
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no  costs  can  be  awarded.  Burnham  y.  Rangeley,  2 
Woodb.  &  Min.,  417. 

Finally,  he  must  charge  no  costs  in  any  event  for  the 
present  term. 

On  these  conditions  the  motion  is  granted. 


Samuel  J.  Foster  et  ah  v,  John   H.   Swasey  and  the 

Atlantic  Bank  as  Trustee. 

A  bank,  the  teller  of  which,  on  the  day  of,  but  before,  the  service  on  it  of  a 
trustee  process  against  a  depositor,  had  paid  the  depositor's  check  to  a  larger 
amount  than  his  deposit,  was  held  not  to  be  chargeable  as  trustee,  though  the 
payment  was  not  entered  on  its  books  till  some  days  subsequent. 

This  was  an  action  of  debt  on  a  judgment. 

The  writ  was  sued  out  on  the  4th  day  of  August,  1847, 
and  served  the  same  day  on  the  trustees. 

The  latter  disclosed  that,  previous  to  the  4th  of  August, 
the  defendant  Swasey  had  in  deposit  in  their  Bank  a  balance 
of  about  ^1500.  That  he  then  drew  a  check  for  about 
$2500,  in  favor  of  a  third  person,  on  the  Bank,  which  was 
presented  and  paid  before  the  4th  of  August  by  the  teller, 
but  not  entered  on  the  books  till  the  7ih  of  August,  when 
the  excess  of  the  check  was  paid  to  the  teller  by  Swasey. 

The  Bank  further  stated,  by  their  cashier,  in  answer  to 
interrogations  by  the  plaintiffs,  that  the  teller  had  no 
authority  to  pay  from  the  funds  of  the  bank  more  than  the 
drawer  of  a  check  has  on  deposit,  and  if  he  does  it  by 
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accident  or  knowingly,  and  it  is  repaid  in  a  few  days,  the 
entry  is  not  usually  made  on  the  books  till  then. 

If  the  drawer  does  not  soon  repay  it,  the  Bank  has  the 
right  to  charge  the  excess  or  difference  to  the  teller. 

The  question,  whether  the  Bank  could  be  considered 
chargeable  as  trustee  of  Swasey  or  not,  was  argued  by 

Andrew  and  T.  P.  Chandler  for  the  plaintiffs,  and  Clark 
and  Bigelow  for  the  Bank. 

Woodbury,  J.  There  are  two  grounds  on  which  the 
Bank  is  entitled  to  a  discharge  in  this  case. 

1st.  The  draft  on  them  by  Swasey  for  the  amount  on 
hand,  and  even  more,  may  properly  be  considered  as  an 
assignment  of  that  balance  to  the  drawee. 

It  is  a  direction  to  pay  it  to  him,  probably  being  a  third 
person,  and  is,  therefore,  good  for  the  amount,  though 
asking  a  still  larger  sum  to  be  paid  to  him.  The  excess 
does  not  vitiate  it  for  what  is  good. 

It  is  a  valid  transfer  of  all  he  has  a  right  to.  Notice  of  it 
was  given  to  the  Bank  before  the  service  of  the  trustee 
action,  and  the  money  was  actually  paid  over  in  conformity 
to  the  order  or  assignment. 

Because  the  teller  chooses  to  pay  over  a  still  greater  sum, 
does  not  affect  the  rightful  payment  of  the  amount  due, 
looking  to  the  transaction  as  an  assignment  and  a  payment 
under  it. 

2dly.  If  the  holder  of  the  check  is  regarded  as  an  agent 
or  representative  of  Swasey,  then  it  would  seem  that  a 
payment  had  been  actually  made  to  him  of  all  the  balance 
held  by  the  Bank  before  the  institution  of  this  suit. 

In  this  view,  whether  the  draft  was  nominally  in  favor 
of  Swasey  himself  or  not,  would  be  immaterial.  A  depositor 
has  a  right  to  withdraw  the  balance  of  his  deposits  in  favor 
of  himself,  whenever  he  pleases.     And  if  doing  it  before 
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this  suit,  then  Swasey  had  no  money  or  effects  in  the  hands 
of  the  Bank  when  the  writ  was  served. 

If  there  was  any  collusion  or  fraud  or  conditions  attached 
to  the  draft  or  the  payment,  to  the  extent  of  the  true 
balance,  it  should  be  made  to  appear  in  the  answers;  and 
interrogatories  to  draw  out  that  fact  should  have  been  put, 
and  probably  would  have  been,  if  any  foundation  was 
supposed  really  to  exist  in  favor  of  such  a  hypothesis. 

Something  has  been  said  in  the  argument  as  to  the  want 
of  legal  power  in  the  teller  to  pay  over  the  amount  of  the 
whole  draft. 

But  however  that  may  have  been,  he  and  the  Bank  were 
both  bound  to  pay  on  it  the  balance  due ;  and  his  payment 
to  this  extent  was  legal  and  authorized.  This  settles  the 
question  as  to  that,  and  it  is  only  that  which  is  sought  to 
be  reached  by  this  action. 

Indeed,  if  it  was  necessary  to  pass  on  the  validity  of  the 
payment  of  the  whole  as  regards  the  Bank,  I  have  little 
doubt  it  was  a  valid  payment,  both  as  regards  the  Bank 
and  the  holder  of  the  draft. 

Being  done  by  the  agent  of  the  Bank  and  from  the  funds 
of  the  Bank,  without  notice  shown  of  any  objection  made 
to  the  holder  of  the  draft,  it  is  an  admission  by  the  Bank 
and  the  teller,  its  agent  for  this  purpose,  that  Swasey,  the 
drawer,  had  funds  there  to  that  amount,  or  at  least  funds 
and  credit,  which  induced  them  to  honor  the  whole  draft. 

The  payment,  therefore,  as  between  the  Bank  and  the 
holder,  was  valid  for  the  whole,  and  could  not  be  ripped 
up. 

The  remedy  by  the  Bank  for  the  excess  was  good  against 
both  the  teller  and  Swasey;  against  the  former  on  his 
violated  bond,  and  against  the  latter  for  money  paid  for 
him  to  the  extent  of  the  excess.     1  Hall,  78. 

In  the  case  of  Menard  v.  Cox,  7  Louis.,  167,  the  teller 
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informed  the  holder  that  the  drawer  had  not  funds,  and 
hence  the  money  was  paid  by  the  teller,  rather  than  the 
Bank ',  and  he,  and  not  the  Bank  could  sue  the  drawer  for 
the  amount,  it  being  advanced  by  the  teller,  rather  than 
the  Bank,  for  the  amount  and  the  benefit  of  the  drawer. 
7  Har.  &  J.,  381 ;  1  Hall,  78. 

There  is  no  ground  on  which  the  creditors  of  Swasey 
could  rightfully  complain  of  what  was  done  in  this  case  by 
the  Bank  or  the  teller,  unless  they  were  actually  misled  by 
the  transaction  not  being  entered  on  the  books  till  the  7th 
of  August. 

If  between  the  payment  to  the  holder  and  the  entry  of  it 
on  the  books,  the  plaintiff,  as  a  creditor  of  Swasey,  had 
inquired  at  the  Bank,  and  not  been  told  of  the  payment, 
and  had  seen  or  been  informed  of  the  balance  standing 
to  Swasey's  credit  then,  some  ground  would  have  existed 
to  say  they  had  been  injured  or  misled  by  the  transaction, 
though  then  it  is  doubtful  whether,  in  law,  the  payment 
would  not  be  a  good  one,  if  made  in  point  of  fact  before 
the  service,  and  done  bond  fide. 

But  the  Bank  would,  in  that  event,  be  entitled  to  no 
cost  on  account  of  this  suit,  caused  by  their  neglect  to 
disclose  all  the  facts  to  the  plaintiffs. 

Nothing  of  this  kind,  however,  is  shown  to  have  happened 
here ;  no  such  inquiries  and  no  such  neglect  to  give  full 
information.  When  the  truth  of  the  money  having  been 
actually  paid  over,  and  not  of  its  being  entered  on  the  books 
the  same  hour,  day  or  week  is  the  test  of  the  Bank  having 
or  not  having  money  on  hand  after  the  payment,  it  seems 
of  little  importance  when  the  entry  is  made  on  the  books, 
if  nobody  is  misled  by  the  delay  to  do  it. 

Judgment  for  the  Trustee. 
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Zachariah  Jelison  V.  James  Lee  et  aL 

A  usage  for  a  consignee  of  a  vessel,  who  is  also  owner  of  the  cargo,  to  charge  a 
commission  on  the  freight  paid  by  himself  to  the  captain  ia  unreasonable,  and 
therefore  not  binding. 

An  agent  shipped  a  cargo  to  his  principal  in  England,  and  in  the  charter  party 
the  vessel  was  "  addreutd  to**  the  principal,  those  words  being  used  to  cut  off  any 
claim  for  commissions  on  the  freight.  Held  that  the  principal  had  no  right  to 
any  such  commission,  and  that  in  estimating  the  freight,  which  was  expressed  in 
dollars,  the  pound  sterling  was  to  be  reckoned  at  its  mercantile  value  in  dollars 
at  the  place  where  the  freight  was  payable. 

This  was  a  libel  instituted  in  November,  1846,  in  the 
District  Court,  to  recover  of  the  respondents  the  amount  of 
freight  stipulated  to  be  paid  by  them  for  the  use  of  the 
Barque  Canton,  on  a  voyage  from  Boston,  Mass.,  to  Hull  in 
England.  It  was  alleged  that  she  was  to  carry  a  load  of 
bones,  and  was  to  receive  for  it  $3000  on  the  discharge  of 
the  cargo  at  Hull ;  that  she  arrived  there  on  the  20th  of 
June,  1846,  and  duly  delivered  her  cargo,  and  that  payment 
of  the  freight,  as  agreed,  had  not  been  made. 

The  answer  of  James  Lee,  the  acting  partner  in  the 
house  in  Massachusetts,  admits  some  of  the  allegations  in 
the  libel,  but  denies  that  the  barque  carried  out  a  full  load, 
there  having  been  11 1-4  tons  in  the  measurement  of  the 
vessel  which  the  respondents  were  improperly  prevented 
from  filling  with  bones,  and  equal  to  $125  in  freight. 

It  further  averred  that  William  Ward  was  consignee  of 
the  vessel,  and  hence  entitled  to  deduct  2  1-2  per  cent, 
commission  on  the  freight,  which  being  done,  amounting 
to  $75,  as  well  as  deducting  the  premiums  for  paying  these 
sums,  $125,  he  duly  paid  over  the  residue,  being  $2800,  to 
the  Captain  of  the  barque,  who  was  the  agent  of  the 
plaintiff.     The  answer  prayed  further,  that  the  libelant  be 
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required  to  swear  how  much  had  been  paid  to  him  on 
account  of  freight,  and  he  admitted  that  £567,  18s,  6d  had 
been  paid  by  Ward  in  the  manner  and  at  the  time  specified 
in  the  Captain's  protest. 

The  protest  was  put  in  evidence,  and  appeared  to  have 
been  made  hj  Hardin,  the  Master  of  the  barque,  on  the 
29th  of  June,  1846,  and  for  the  reason  that  Ward  refused 
to  pay  £341,  5s,  the  balance  Hardin  considered  due  for 
freight,  he  having  received  some  advances,  and  being 
willing  to  pay  some  charges.  He  objected  to  Ward's  claim 
of  £15  commissions  and  £25  short  stowage  in  room,  and 
£57,  5s,  6d  less  amount  in  calculating  the  pound  sterling. 

The  charter  party  weis,  also,  read  in  evidence,  and 
corresponded  mainly  with  what  is  averred  about  it  in  the 
libel  and  answer,  except  that  certain  exceptions,  hereafter 
described  in  the  opinion  of  the  Court,  were  made  as  to 
room  in  the  vessel  to  accommodate  the  crew,  and  carry 
wood  and  water,  and  the  vessel  was  '^  to  be  addressed  to 
William  Ward,  Esq.,  Hull,"  the  term  or  word  consigned 
not  being  used. 

On  the  contrary  it  was  proved  in  the  case,  that  Jelison, 
knowing  that  Ward  was  the  owner  of  the  cargo,  and  Lee 
merely  his  agent  in  purchasing  and  forwarding  it,  objected 
to  the  use  of  the  term  "  consigned,"  lest  it  might  give  rise 
to  some  claim  for  commissions  on  the  freight,  which  he 
was  unwilling  to  pay,  and  hence  Jelison  and  Lee  adopted 
the  term  "  addressed  to,"  Jelison  supposing  it  would  exclude 
such  a  claim. 

A  great  mass  of  other  evidence  was  put  in  from  merchants 
in  this  country  and  abroad,  as  to  the  usage  to  charge 
commissions  in  cases  of  this  character,  and  in  other  cases 
somewhat  similar.  This  will  be  further  explained  in  the 
opinion  of  the  Court. 

There  was  much  testimony,  also,  to  show  that  spaces  in 
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the  ship  were  not  filled  by  bones,  which  are  usually  occu- 
pied by  a  full  cargo,  and  other  evidence  explaining  that 
some  of  these  spaces  had  been  caused  by  a  removal  of  the 
bulkhead  so  as  to  give  more  room,  and  by  wood  and  water 
stowed  below  in  no  greater  quantities  than  were  necessary 
for  safety  e^gainst  the  total  loss  of  them  in  gales  by  sweep- 
ing the  deck  of  all  upon  it. 

The  difiference  in  computation  between  the  Captain  and 
Ward  arose  from  the  former  computing  the  pound  sterling 
at  $4.44,  and  the  latter  at  $4.85. 

An  auditor,  appointed  by  the  District  Court,  reported  that 
on  the  27th  of  June,  1846,  the  pound  sterling  was  worth  at 
Hull  $4.80  in  specie,  and  the  $3000  there  was  equal  to 
£625.  The  payment  made  by  Ward  for  the  balance,  as 
computed  by  him,  was  not  made  in  specie,  but  by  a  draft 
for  ninety  days  on  London  without  interest. 

The  decree  below  was  for  the  libelant,  disallowing  the 
commissions  claimed  on  the  freight,  the  deduction  for  short 
room  or  space  for  the  cargo,  and  computing  the  value  of 
the  pound  sterling  at  Hull  at  the  time  of  the  payment  to 
have  been  $4.80,  and  those  to  have  been  the  time  and 
place  its  value  should  be  calculated  in  dollars. 

The  decree  was  for  a  balance  of  $241.11,  including 
$4.49  interest  from  27th  June  to  21st  October,  1846.  It 
allowed  £61  as  disbursements  and  commissions  on  those 
of  £1,  10s.  9d. 

From  this  decree  the  libelees  appealed  to  this  Court. 

The  case  was  argued  at  this  term  by 

Andrew  and  Parsons  for  the  libelant,  and  Bolles  for 
the  libelees. 

Woodbury,  J.  The  decree  below  in  this  case  is  objected 
to  on  several  grounds,  which  are  entitled  to  a  separate 
consideration,  and  some  to  a  detailed  one,  from  the  import- 
ance of  them  to  the  commercial  community  at  large. 
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Iq  the  argument  of  these  questions,  the  counsel  for  the 
libelees  claimed  the  right  to  begin  and  close,  on  the 
ground  that  they  set  up  exceptions  to  the  claim,  which  they 
must  sustain  like  a  special  plea. 

But  adverting  to  the  circumstance  that  the  libelant  brings 
the  suit  and  makes  averments  and  claims  first,  which  the 
libelees  merely  contend  are  too  broad,  and  do  not  admit 
what  is  claimed,  I  see  nothing  to  alter  the  right  of  the 
libelant  to  begin  and  close. 

But  while  this  may  be  considered  a  right  of  some 
importance  before  juries  who  take  few  or  no  written 
minutes  of  evidence,  it  can  be  of  little  consequence  before 
a  Court,  and  hardly  worth  the  corresponding  burthen  it 
imposes  of  turning  the  scales  in  its  favor  in  cases  of  doubt. 

The  principal  stipulations  in  the  charter  psurty  were 
these : — 

The  owner  engaged  ''  that  the  whole  of  the  said  vessel, 
with  the  exception  of  the  cabin  and  the  necessary  room  for 
the  accommodation  of  the  crew  and  the  stowage  of  the 
sails,  cables  and  provisions,  shall  be  at  the  sole  use  and 
disposal"  of  the  hirer,  and  ^^ shall  receive  on  board  a  full 
cargo  of  cattle  bones  to  be  broken  and  stowed  in  the 
customary  manner,"  "  the  charter  (money)  to  be  paid  on 
the  discharge  of  the  cargo  at  Hull " — $3000. 

The  first  leading  objection  here  is,  that  all  the  proper 
space  in  the  vessel  was  not  allowed  so  as  to  entitle  the 
libelant  to  claim  that  he  earned  full  freight.  Undoubtedly 
when  examined  by  some  of  the  witnesses,  such  was  the 
appearance  of  the  vessel.  But  others,  who  had  good  means 
of  knowing  the  truth,  testify  positively  that  the  bulk-head 
was  so  removed  as  to  leave  as  much  more  space  than  is 
usual  to  be  occupied  by  the  cargo,  as  was  put  elsewhere 
than  on  deck,  and  not  in  parts  of  the  vessel  reserved  to  be 
occupied  by  wood  or  water. 
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It  is  not  pretended  that  the  owners  of  the  ship  or  the 
master  wanted  any  room  for  any  cargo  of  their  own,  or 
any  accommodation  of  the  officers  personally,  or  to  prevent 
the  vessel  being  in  greater  danger  by  drawing  too  much, 
if  fully  loaded.  There  was  then  no  selfish  motive  to  injure 
the  hirer  of  the  vessel  in  this  way,  and  if  humanity  to  the 
crew,  to  secure  for  them  below  wood  and  water  after  a 
violent  storm,  was  a  motive  for  placing  more  of  those  below 
than  ordinary,  the  Captain  seems  to  have  been  cautious  not 
to  do  this  to  the  injury  of  the  freighters,  but  by  removing 
the  bulk-head  closer,  he  did  it  to  the  injury  or  inconvenience 
of  those  to  be  benefitted,  the  officers  and  crew. 

Such  providence  and  attention  to  the  safety  of  life,  as 
well  5s  property,  are  to  be  encouraged  where  practicable, 
and  when  not  exceeding  the  limits  of  prudence  and  the 
laws.     See  Minot  et  al  v.  Weston  et  aL,  at  this  term. 

Having  earned  full  freight,  the  next  question  is,  whether 
the  owner  of  the  vessel  was  not  entitled  to  receive  it 
without  any  reduction  for  commissions  on  it  by  Ward,  the 
real  debtor  for  it,  as  the  owner  of  the  cargo. 

All  know  that  a  debtor  cannot  be  permitted  to  charge 
commission  for  paying  over  his  own  debt. 

Even  a  mortgagee  cannot  claim  them  on  the  rents  of  the 
estate,  if  he  occupied  himself,  and  did  not  collect  them  of 
others.  4  Kent's  Com.,  166,  note ;  14  Pick.,  98 ;  5  Pick., 
146;  16  Pick.,  46. 

The  only  pretence  on  principle  for  allowing  him  commis- 
sion for  paying  over  his  own  debt,  is  that  the  vessel  was 
"addreteed"  to  him.  But  this,  so  far  from  having  been  in 
truth  done,  in  order  to  justify  him  in  charging  commissions 
on  the  freight  in  a  case  like  this,  was  done  avowedly  to 
prevent  it,  and  this,  with  the  full  knowledge  and  seeming 
acquiescence  of  his  agents. 

Regarding  the  agent  and  the   principal  as  one  for  this 
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purpose,  JelisoQ  had  the  words  changed  la  the  charter  from 
<< consigned"  to  ''  addressed,"  by  an  arrangement  with  Ward 
himself,  through  Lee,  with  the  express  view  of  removing 
any  foundation  for  a  claim  like  this,  to  commissions  in  a. 
case  like  the  present. 

Looking  to  the  claim  as  a  question  of  principle,  also,  it 
has  no  service  performed  in  this  respect,  no  duty  done,  ou 
which  it  can  honestly  rest.  Commissions  are  properly  paid 
for  services  and  duties  and  risks,  and  not  for  nothing. 
When  paid  on  freight  to  consignees  or  persons  to  whom 
vessels  are  addressed,  it  is  for  the  service  of  collecting  that 
freight  from  others,  and  the  risk  attending  the  keeping  of 
the  money  of  others  till  paid  over. 

These  services  and  risks  exist  in  ordinary  casev  very 
strongly  where  the  freighters  are  numerous,  and  for  small 
quantities  each,  and  to  some  extent  where  there  is  only 
one  hirer  of  the  vessel,  but  he  a  person  to  collect  freight 
from  by  the  consignee,  and  being  a  person  other  than  the 
consignee  himself 

The  large  mass  of  the  testimony  on  both  sides  goes  to 
sustain  this  view,  and  but  for  another  consideration  would 
dispose  of  this  point  entirely,  because  here  Ward  was  to 
perform  no  service  in  collecting  freight  of  any  other  person, 
nor  run  any  risk  in  respect  to  money  by  counterfeit,  or  by 
keeping  it  after  collected  of  others,  till  paid  over  to  the 
Captain  or  owner  of  the  vessel. 

That  other  consideration  is  the  position  taken  as  to  an 
usage  existing,  which  sustains  a  charge  of  commissions  on 
the  freight,  even  where  the  vessel  is  addressed  to  the  owner 
of  the  cargo. 

Sooie  of  the  testimony  would  seem  quite  decisive  to 
show  that  such  a  usage  has  grown  up  in  parts  of  England, 
if  not  on  the  Continent,  within  the  last  quarter  of  a  century. 

But  this  is  contradicted  by  other  witnesses,  though  fewer 
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in  number.  It  is  said  by  others  still  not  to  be  a  settled 
usage  anywhere,  but  resisted  and  irr^^ular^  and  others 
testify  to  its  being  unreasonable  and  extortionate  wherever 
jxracticed. 

My  own  opinion  on  the  whole  cvidehce  is,  that  it  is  by 
no  means  proved  in  cases  precisely  like  this,  that  an  uss^ 
is  tolerated  to  tax  conmiissidns. 

And  next,  if  it  was  so  proved,  that  it  is  a  bad  usage  and 
not  to  be  respected  or  upheld  as  reasonable. 

All  usages  to  be  sustained,  must  not  only  be  proved,  but 
be  reasonable.  Taylor  v.  Carpenter^  2  Woodb.  &  Min.,  1  ; 
case  of  The  Reindeer^  (Rhode  Island  Dist.,  June  Term, 
1848.) 

They  must,  also,  be  uniform  and  notorious,  so  as  to  be 
presumed  to  come  within  the  views  and  intents  of  these 
parties  to  be  conformed  to  when  the  contract  was  made. 
Smith's  Mercantile  Law,  326;  1  Duer  on  tns.,  258;  2 
Bos.  &  P.,  168 ;  1  Story,  603,  608. 

Whereas,  the  facts  are  that  they  meant  here  to  act 
independent  of  any  such  usage,  if  one  existed. 

We  have  already  assigned  our  reaisons  why  such  a  usage 
is  not  just  in  a  case  like  this,  where  neither  service,  risk 
nor  duty  is  performed,  to  earn  commissions.  A  debtor  in 
all  cases  might  as  well  charge  commissions  for  paying  his 
own  debts. 

We  see,  likewise,  in  looking  at  the  testimony,  which 
seems  to  establish  the  existence  of  such  a  usage,  that  in  no 
case  is  it  stated  in  detail  that  the  hirer  of  the  vessel  was 
the  agent  of  the  owner  of  the  cargo,  and  the  owner  himself 
was  to  pay  The  freight  due  from  himself  or  his  agent. 

On  the  contrary,  in  most  of  the  cases  the  debtor  for  the 
freight  may  not  have  been  the  owner  of  the  cai^o,  even 
when  he  was  the  consignee,  but  the  vendor  of  the  carga 
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nay  have  been  boand  to  deliver  it  to  him  and  to  pay  the 
freight. 

Then  ia  such  case  it  will  be  seen  that  the  consignee 
may  be  owner  of  the  cargo,  and  still  the  obligation  to  pay 
Ihe  freight  belong  to  another  person,  and  a  duty  and  service 
and  risk  exist  in  the  consignee,  when  collecting  the  freight 
from  another  and  paying  it  over  to  the  ship-owner  as  his 
Captain. 

Nor  does  it  answer,  in  cases  like  the  jnesent,  to  substitute 
for  some  service  performed  to  earn  commission,  an  argument, 
that  if  the  vessel  was  consigned  to  another  person,  he  would 
have  a  right  to  charge  commissions,  and  hence  it  may  as 
INToperly  be  consigned  to  the  hirer  himself,  and  let  him 
charge  them. 

As  well  might  a  lawyer  charge  commissions  on  collecting 
his  own  debt,  claimed  of  him  by  his  creditor,  because  if 
the  creditor  had  left  it  to  be  collected  with  some  other 
lawyer,  commission  must  be  paid  to  him. 

But  there  is  another  answer  to  this.  The  ship-owner, 
if  consigning  the  vessel  to  another,  might  expressly  exempt 
the  collection  of  freight,  when  due  only  from  a  single 
person,  and  let  his  Captain  receive  it  from  that  person.  So 
if  he  meant  to  let  his  Captain  act  in  this  case,  when  the 
charter  party  was  drawn  up,  then  there  would  have  been 
no  necessity  to'employ  and  pay  another  for  this  service,  and 
hence  no  ground  exists  to  claim  it  here  on  the  hypothesis 
that  it  would  have  been  otherwise  paid  to  some  other 
person. 

Believing,  then,  that  the  usage  to  charge  commissions  in 
a  case  like  this  in  all  material  respects,  not  to  be  proved  to 
existi  and  if  so  proved,  tiiat  it  is  not  reasonable  or  uniform, 
or  notorious,  I  think  the  Captain  was  entitled  to  receive  full 
freight,  without  deduction  for  those  commissions,  any  more 
than  for  the  supposed  want  of  full  room  or  stowage. 
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It  is  somewhat  remarkable  that  this  same  question  in 
principle  has  arisen  in  political  science,  and  been  solved 
in  a  similar  way  by  the  strong  mind  of  Hamilton* 

The  inquiry  was  whether  the  United  States,  as  a  debtor 
for  its  funded  stock,  could  properly  impose  a  tax  on  its 
own  debt.  Though  all  property  in  a  State  is  subject  to 
taxation,  as  a  general  rule,  yet  this  was  a  property  only  in 
promises,  and  there  might  likewise  be  expressed  or  implied 
a  condition  not  to  tax  it,  not  to  keep  back,  either  by  tax  or 
commissions,  the  full  amount  promised.  <'To  tax  the 
funds  (said  he)  is  manifestly  either  to  take  or  keep  back  a 
portion  of  the  principal  or  interest  stipulated  to  be  paid* 
To  do  this,  on  whatever  pretext,  is  not  to  do  what  is 
expressly  promised, — ^it  is  not  to  pay  that  precise  principal 
or  that  precise  interest  which  has  been  engaged  to  be  paid ; 
it  is,  therefore,  to  violate  the  promise  given  to  the  lender." 
Report  on  Public  Credit,  1796. 

He  goes  much  further  into  reasoning  in  support  of  this 
conclusion,  as  may  be  seen  in  the  report.  But  enough  is 
cited  to  show  that  it  is  like  this  case,  which  is  an  attempted 
deduction  by  the  principal  debtor,  whose  agent  made  the 
promise  to  pay  the  full  $3000,  and  whether  it  be  in  the  form 
of  commission,  or  a  tax,  both  amount  to  a  virtual  violation 
of  the  promise  to  pay  that  precise  sum. 

It  must  be  kept  in  mind  throughout,  in  order  to  judge  of 
the  cause  and  parties  properly,  that  this  is  not  a  cause  of 
the  Messrs.  Lees,  in  their  own  right,  and  Ward,  a  stranger, 
but,  on  the  contrary,  that  they  are  mere  agents,  acting  in 
the  charter  and  in  this  suit  as  Ward's  agents.  It  is  virtually 
his  shipment — ^his  charter  party — his  freight  to  be  paid — 
his  defence  to  the  present  suit — his  unreasonable  claims  of 
commissions,  and  not  theirs,  and  on  him  must  and  should, 
therefore,  rest  the  consequences. 

Finally  the  $3000    being   liable  to  be  paid  without 
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dedoetion,  how  diould  it  have  been  valued?  Certainly 
not  at  the  old  computation  by  Act  of  Congress  in  1790 
for  the  Custom  House,  of  $444  per  pound,  and  which 
80  embarrassingly  still  prevails  in  computing  the  rate  of 
exchange  between  this  country  and  England,  and  makes 
exchange  appear  in  favor  of  England  from  nine  to  nine  and 
m  half  per  cent.,  when  it  is  only  at  par. 

Nor  even  at  the  more  modern  and  more  correct  standard 
of  $4.86,  introduced  by  Act  of  Congress  in  1837,  for  the 
use  of  the  Custom  House. 

Nor  should  it  be  in  any  specific  kind  of  dollars  and  their 
value,  such  as  Mexican  or  American,  or  Spanish  "int/M" 
dollars,  instead  of  the  old  '<  pieces  of  eight,"  which  were 
not  milled,  but  rough  on  the  edge  and  in  octagon  form, 
and  often  in  use  till  the  middle  of  the  last  century. 

But  it  should,  if  not  paid  in  current  specie  dollars,  be 
liquidated  with  as  many  sovereigns,  or  a  bill  for  as  many 
pounds  sterling  as  $3000  would  then  buy  in  Hull.  Story, 
Conf.  of  Laws,  <^<^  281,  309. 

The  true  general  rule  as  to  value,  is  the  value  at  the 
place  agreed  for  payment,  no  matter  where  or  how  to  be 
mnitted.  Story,  Conf.  of  Laws,  ^  311 ;  4  John.,  124;  20 
John.,  102 ;  8  Pick.,  260. 

The  departures  from  this  rnle  are  rather  apparent  than 
real,  being  mostly  on  a  different  state  of  facts,  and  arise 
out  of  reviews  under  the  doubt  if  payment  was  not  due 
in  places  other  than  the  place  where  the  creditor  lived. 
8  Wash,  a  C,  167;  3  Wheat.,  101;  3  John.  Ch.,  687; 
17  John.,  51 L 

The  value  then  and  there  of  the  pound  sterling  in  dollars 
has  been  ascertained  by  the  auditor  and  the  computation  in 
the  Court  below  properly  graduated  on  that. 

I  am  satisfied  that  such  is  the  true  rule  in  mercantile 
contracts,  rather  than  any  old  or  new  standard  adopted  by 

32* 
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Congress  for  assessing  the  revenue  or  invoices  made  out  in 
pounds  sterling. 

Whether  the  payment  was  made,  as  it  should  have  been, 
by  giving  so  long  a  bill  and  without  interest,  may  be 
questionable. 

But  if  the  Captain  consented  so  to  receive  it,  and  there  is 
no  proof  to  the  contrary,  and  even  his  protest  does  not 
object  to  that,  I  think  the  owners  are  now  precluded  from 
taking  advantage  of  it. 

If  the  present  decree  conforms  to  these  views,  as  is 
believed  to  be  the  fact,  judgment  must  be  rendered 
aflirming  it  with  interest  since. 

But  if  it  does  not  conform  to  them  substantially,  let  it  be 
corrected,  and  judgment  be  entered  on  it  in  its  amended 
form. 

When  I  say  that  the  $3000  are  to  be  paid  as  above  stated, 
without  deduction  for  want  of  room  or  commissions  on  the 
freight,  it  is  not  meant  that  all  advances  and  disbursements 
by  Ward  for  the  vessel  before  the  freight  became  due  after 
the  delivery  of  the  whole  cargo,  are  not  to  be  allowed  and 
the  ordinary  commissions  of  2  1*2  per  ceut.  on  them,  and 
this,  though  the  latter  were  not  at  the  time  particulariy 
demanded  by  Ward. 

They  may  have  been  omitted  because  the  other  commis- 
sions amounted  to  so  much,  or  by  accident,  but  they  seem 
fair  and  proper  on  a  revision  of  the  just  rights  of  the 
parties. 

Nor  do  I  think  there  is  sufficient  ground  for  the  allowance 
of  the  sum  to  which  commission  on  the  freight  amounts 
on  another  ground,  and  under  another  name,  that  this  sum 
is  no  more  than  adequate  compensation  for  the  other 
services  actually  performed. 

This  argument  has  not  in  the  evidence  sufficient  facts  to 
stand  on. 
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Whetmon  •!  oJL  v.  Murdock. 


The  services  perfonned  did  not,  as  seems  to  be  argued, 
fill  up  a  whole  fortnight's  labor  by  either  Ward  or  any  of 
his  clerks.  It  probably  engrossed  but  a  few  hours  in  a  few 
days  during  that  period,  and  with  the  other  collateral 
advantages  from  such  a  consignment,  and  the  direct 
commissions  on  acttial  disbursements,  the  owner  of  the 
cargo  would  be  amply  repaid  for  all  he  is  shown  actually 
to  have  done  for  the  libelant  or  his  Captain. 

We  have  been  asked  by  the  libelees  to  refuse  cost  in 
this  case  to  the  libelant,  though  entitled  to  more  than  he 
has  received  for  the  debt  or  freight.  The  reason  assigned 
is  that  the  libel  demands  the  whole  freight,  when  a  part 
had  been  paid  by  Ward. 

But  the  expense  or  cost  has  not  been  increased  on  that 
account. 

Nor  does  it  appear  that  credit  was  omitted  to  be  stated 
in  the  libel  for  any  sinister  object,  but  by  the  oversight  or 
haste  of  a  young  practitioner  who  pursued  the  forms  in  this 
respect  of  the  common  law,  without  intending  to  cause  or 
actually  causing  thereby  any  injury  to  the  libelees. 

It  does  not,  therefore,  seem  to  be  a  case  for  interfering 
with  the  general  principle,  giving  cost  to  the  prevailing 
party  in  admiralty,  as  well  as  in  common  law  cases.  See 
Leland  v.  The  Medora^  2  Woodb.  &  Min.,  92. 

Let  a  decree  be  entered  in  conformity  with  these  views. 
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Dati]>  W.  Whetmorb  et  oL  v.  Waulbit  Mubbock. 

Whfre  one  biM  acoeptad  dr&fu  to  aocommodato  anothor,  paj^le  at  a  ftttura  daf « 
he  may  take  notes  payable  at  that  day  as  secority.  And  if,  in  the  mean  timoi 
the  debtor  is  likely  to  fail,  he  may  exchange  these  notes  f6r  others  on  demand 
and  sue  them  before  the  drafts  are  paid,  and  attach  property  as  eeeutty.  ThA 
exchange  may  be  agreed  on  and  the  new  notes  taken  and  pnt  in  snit  at  oneei 
if  the  old  ones  are  agreed  to  be  returned,  and  are  in  fact  soon  returned. 

Bnt  the  parties,  under  sueh  dreumstaneee,  being  relations,  stid  the  debtor  going 
into  insolvency  the  next  day  after  the  new  notes  are  executed  and  the  attaoh* 
ment  made,  are,  with  other  circumstances,  some  evidence  of  collusion  and  want 
of  good  oonsideratioti. 

A  verdict  given  against  the  validity  of  the  new  notes  will  not,  in  snch  oaae,  be  sei| 
aside  as  against  the  weight  of  evidence. 

Kor  will  it  be  set  aside  on  the  ground  of  newly  discovered  evidence,  if  at  the  trial 
it  was  not  proved  directly  that  the  old  notes  had  been  returned,  though  enreun^ 
stances  were  shown  from  which  it  might  be  inferred,  but  since  the  triU  the 
insolvent  has  disclosed  that  the  notes  were  in  fact  seasonably  returned  to 

His  admissions  or  statements  as  to  sueh  a  prior  transaotion,  made  since  his  pfop^ 
erty  was  transferred  to  assignees,  and  in  a  suit  which  they  defend  are  not 
eompetent  evidenoe,  and  much  less  axe  they  sufficient  to  justify  a  new  trial, 
when  the  plaintiffii  decline  to  swear  that  these  fisots  are  newly  discovered  by 
them. 

8«di  assignees  may  defend  on  the  ground  of  fraud  or  Want  of  consideration,  and 
in  oases  where  the  insolvent  oould  not,  as  they  represent  the  other  ereditovs  ia 
this,  rather  than  the  debtor. 

Nor  will  a  new  trial  be  granted  for  the  concealment  at  the  trial  of  the  actual 
return  of  the  old  notes,  unless  that  fact  waa  known  to  the  assignees,  and 
concealed  by  them  and  not  by  the  insolvent,  as  the  assignees  are  the  virtual 
defendants,  and  the  debtor  here  was  in  feeling  friendly  to  the  plaintiffs,  rather 
than  the  defendants. 

Due  diligence  required,  in  snch  a  case,  that  the  platntiffii  should  have  inquired 
of  the  debtor  and  obtained  and  used  the  old  notes  at  the  former  trial. 

Ihis  was  an  action  of  assumpsit  on  two  promissory  notes, 
made  by  the  defendant  to  the  plaintiffs,  one  dated  July  3d| 
1846,  for  $1236.88,  and  the  other  July  8th,  the  same 
year,  for  $1682.15.  The  plaintiffs  were  citizens  of  New 
York,  and  the  defendant  of  Wareham,  Massachusetts. 
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WlMtmore  <f  al,  t.  HwdoolE. 


The  general  issue  was  pleaded,  and  a  special  notice 
filed,  requiring  proof  of  the  execution  of  the  notes  and  their 
consideration  and  setting  up  pa3anent  of  them. 

It  appeared  in  eridence  that  property  had  been  attached 
the  26th  of  August  on  the  writ  which  issued  August  25th, 
1846,  and  that  the  defendant  went  into  insolvency  under  the 
laws  of  Massachusetts  the  day  of  the  attachment,  and  a 
warrant  issued  to  a  messenger  and  was  published  the  28th 
August,  1846. 

The  assignees  were  admitted  to  defend  the  action,  and 
sought  to  avoid  a  recovery  here  on  the  ground  of  fraud  and 
collusion  between  the  original  parties,  as  well  as  for  the 
special  reasons  set  up  in  the  notice  under  the  plea. 

The  signature  of  the  defendant  was  proved  at  the  trial, 
and  the  following  facts  as  to  the  consideration. 

The  defendant  and  one  of  the  plaintiffs  were  brothers, 
and  the  latter  were  in  the  habit  of  raising  money  by  the 
sale  of  notes  for  the  defendant  in  New  York. 

On  the  3d  of  July,  1846,  the  defendant  drew  a  draft  on 
the  plaintiffs  for  $1260,  payable  in  ninety  days,  which 
they  accepted  for  his  accommodation,  and  received  a  note 
from  him  of  the  same  date  and  amount,  as  security  for  their 
acceptance,  and  paid  the  draft  at  maturity. 

On  the  8th  of  July,  1846,  the  defendant  drew  another 
draft  on  them  for  $1700,  payable  and  secured  and  accepted 
in  like  manner. 

It  further  appeared  that  one  of  the  plaintiffs  was  absent 
from  New  York  in  August,  1846,  and  on  the  28th,  29th  or 
30th,  returned  with  the  two  notes  now  in  suit,  being  of  the 
same  date  with  the  former  notes,  of  like  amount,  deducting 
interest  for  the  sixty  days,  and  payable  on  demand.  It 
was  next  shown  that  an  entry  of  these  notes  was  made  in 
their  books  on  a  blank  space  under  the  month  of  July, 
stating  that  they  had  been  received,  and  that  the  other 
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prior  notes  were  returned  to  the  defendant.  The  book- 
keeper testified  that  be  believed  the  others  were  enclosed 
in  a  letter  and  put  in  the  Post  Office  directed  to  the 
defendant,  but  was  not  entirely  certain  of  this.  He  had 
never  seen  them  since  in  possession  of  the  plaintiffs,  nor 
had  they  ever,  to  his  knowledge,  been  discounted  for  them 
by  others. 

The  entry  was  dated  July  31st,  though  it  was  actually 
made  August  31st,  and  he  testified  that  it  was  his  custom 
to  leave  seme  blank  space  at  the  end  of  each  month,  in 
order  to  make  entries  under  the  proper  month  of  such 
matters  as  had  been  forgotten,  or  were  not  then  completed, 
but  belonged  to  the  business  of  that  month.  Both  of  the 
acceptances  were  paid  by  the  plaintiffis  when  they  became 
due. 

The  Judge  instructed  the  Jury  that  if  they  believed  the 
original  parties  had  agreed  that  new  notes  on  demand 
should  be  given  for  the  first  ones,  which  were  payable  in 
sixty  days,  and  the  latter  be  returned,  there  was  a  good 
consideration  at  their  execution  for  the  new  notes,  if  the 
transaction  was  bonAfide^  and  if  the  old  ones  were  in  truth 
afterwards  returned  on  the  parties  reaching  home,  said  if  the 
drafts  accepted  for  the  old  notes  were  duly  paid  at  maturity 
by  the  plaintiffs. 

The  case  went  to  the  Jury  on  this  instruction,  die 
counsel  for  the  assignees  insisting  that  on  the  evidence  there 
was  no  valid  consideration  shown  by  a  seasonable  return  of 
the  old  notes,  or  any  agreement  proved  to  be  made  in  respect 
to  them,  and  that  the  whole  execution  of  the  new  notes  was 
collusive  and  with  a  view  to  defraud  the  other  creditors  by 
having  property  attached  under  process  from  the  Courts  of 
the  United  States,  and  thus  withdrawn  from  distribution 
among  the  other  creditors,  under  the  insolvent  system  of 
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this  State.    The  trial  was  had  here  before  Sprague  J.  at  an 
adjoummeBt  of  the  October  Term,  1846. 

The  Jury  returned  a  verdict  for  the  defendant,  and  the 
plaintiiSi  mored  to  set  it  aside  for  the  following  reasons : 

1.  That  it  was  against  the  weight  of  evidence. 

2.  That  new  evidence  had  been  discovered. 
Subsequently  in  December,  1846,  a  third  cause  was 

assigBed* 

That  the  original  notes  had  been  seasonably  returned  to 

the  defendant  Murdock,  but  the  fact  concealed  at  the  triai 

by  the  assignees. 

The  motion  was  argued  at  the  October  Term,  1847,  by 
M.  Fktcher  for  the  plaintiffs,  and  7.  Coffin  for  the 

assignees. 

WooDBiTBT,  J.  There  is  no  cAuse  assigned  here  for  a 
new  trial  on  account  of  any  misdirection  by  the  Court. 
Because  this  charge  was  in  point  of  law  quite  as  favorable 
to  the  plaintiA,  if  not  more  so,  than  can  in  some  respects 
be  vindicated  after  mature  consideration. 

But  the  verdict  being  s^nst  the  weight  of  evidence  is 
the  first  ground  suggested  for  a  new  trial. 

This  objection  relates  to  the  evidence  as  to  the  consid- 
eration of  the  second  notes,  it  being  either  the  first  notes 
thai  agreed  to  be  returned,  and  soon  actually  rstumed,  or 
it  being  a  collusion  or  fraud  to  injure  other  creditors,  and 
hence  without  any  good  consideration. 

On  the  jdaintiff 's  side,  the  proof  as  to  the  conudemtioa 
came  from  a  single  witness,  the  clerk.  He  was  not  present 
at  the  agreement,  and  testified  only  to  facts,  from  which  it 
was  inferred-^Hiuch  as  the  new  notes  being  brought  back, 
the  old  ones  believed  to  be  returned,  no  claim  since  made 
OB  them,  and  they  never  being  discounted,  to  his  knowledge. 
On  the  other  side,  several  circumstances  attending 
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testimony  were  ui^ed  as  throwing  discredit  on  him. 
Beside  this,  the  absence  of  any  witness  who  was  present  at 
the  agreement,  so  as  to  prove  it  directly,  as  well  as  the 
facts  that  the  parties  were  nearly  related,  and  one  aboat  to 
fail,  and  the  supposed  change  of  notes  made  just  before  going 
into  insolvency,  and  altered  so  as  to  be  put  in  suit  the  same 
day,  when  otherwise  they  could  not  have  been,  and  other 
large  mutual  claims  then  existing,  and  a  suit  on  them 
brought  at  the  same  time,  were  all  urged  against  the 
fairness  and  validity  of  the  case,  on  the  whole  matter 
connected  with  it. 

Moreover,  the  antedating  of  the  last  notes,  and  tho 
insertion  of  the  transection  on  the  books  under  the  month 
of  July,  when  it  really  occurred  in  August,  were  urged  as 
further  evidence  of  unfairness. 

It  would  be  difficult  to  say  here  that  there  were  not 
important  facts  to  be  weighed  by  the  Jury  operating  on 
both  sides,  and  that  the  credibility  of  the  pnly  witness  was 
not  really  in  questiouj  and  to  be  weighed  also  by  them. 
When  this  is  the  state  of  a  case,  a  new  trial  is  seldom 
proper,  because  the  verdict  may  by  the  Judge  be  sup- 
posed to  be  against  the  weight  of  evidence.  See  cases 
in  Fearing  v.  DeWolf^  3  Woodb.  d&  Min.,  185,  and  May 
et  al.  V.  DeWolf,  lb.,  193. 

Under  such  circumstances  the  Jury,  and  not  the  Court, 
are  to  hold  the  balances.  Much  less  are  we  able  to  say 
that  on  the  whole  case,  as  appearing  at  the  trial,  the  Jury 
made  a  clear  mistake,  or  indulged  in  a  clear  abuse  of  their 
power,  one  of  which  is  usually  necessary  to  justify  setting 
aside  a  verdict  when  recovered,  because  it  is  against 
the  weight  of  evidence.  See  also  Aiken  v.  Bemis  at  this 
term* 

The  second  ground  assigned  fcHr  a  new  trial,  is  newly 
discovered  evidence. 
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Wh^tnon  tC  al. «.  Mm^bek. 


This  eomists  of  matter  siDce  disclosed  by  the  insolTaitt 
in  a  bill  al  discovery  brought  against  him  by  the  plaintifii; 
He  admits  there  that  the  agreement  to  return  the  old  notes 
was  as  set  up  at  the  trials  and  that  they  were  setumed  soon 
after,  and,  as  appears  by  an  express  ]iost  mark  oa  tha 
envelope  at  New  York,  that  was  dene  on  the  31sl  day  o 
August,  1846. 

There  is  no  doubt   in  our  minds  that  this  matter  so 
disclosed  is  important,  but  the  difficulties  concerning  it  are 
was  it  competent  evidence,  situated  as  this  case  is?  ou^ 
it  not  to  have  been  discovered  before  the  other  trial,  and 
was  it  not  mere  cumulative  testimony  ? 

It  must  be  recollected,  that  though  the  insolvent  is  a 
party  on  the  record,  this  action  is  defended  by  his  assignees^ 
Now  if  the  insolvent  was  still  to  be  considered  as  the  party, 
so  as  to  make  his  subsequent  confessions  or  statemeata 
evidence,  it  would  violate  the  sound  principle  that  a 
party  in  interest  is  not  to  be  affected  by  the  confessions  of 
a  nominal  party  after  the  latter  ceases  to  be  interested,  and 
this  is  known  to  the  other  side.  Cowen  6c  HUVs  Notes  to 
Phil.  Ev.,  Part  1,  note,  172;  1  Johns.  C,  61;  2  John. 
Ones,  121,258;  1  John.,  531;  2  How.,  14;  4  John.,  403; 
3  John.,  425 ;  5  Howard,  91 ;  12  John.,  343* 

So  it  is  well  settled  that  the  statement  of  a  bankrupt 
after  his  bankruptcy,  and  after  the  property  has  vested  in 
a  messenger  or  assignees,  and  he  in  respect  to  that  has 
become  dead,  or  ehilUer  morttms  are  inadmissible.  After 
that  he  cannot  be  a  witness,  or  his  canfessioQB  be  competent 
to  affeet  the  previous  title.  See  Carr  v.  OaU  ei  a/., 
Ifeine,  Oetober,  1847,  and  cases  in  Notes  to  Phil.  Ev.,  p. 
164;  see  eases  in  Bridges  et  ah  v.  Armour  ei  alj  5  How- 
ard, 94;  5  D.  &  E.,  613;  1  Esp.,  330;  1  Starkie,  60;  7 
Cowen,  174 ;  1  Oreenleaf,  Ev.,  498. 

This  seems  particularly  reasonable  in  a  case  IHce  ihe 
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piwmty  vfaera  the  iascdtettt  i»  rabted  to  Um  othtr  party, 
and  is  efawrged  witli  eoOnaaoD  witb  them  U>  dsfraud  bis 
other  creditorsi  sad  hence  is  boatSe  to  the  eovae  now 
pmstied  by  his  emn  assigiiees.  It  would  be  very  extraor- 
dinary, either  in  law  or  equity,  if  an  tnsolTent  thus  situaled 
oonld  be  allowed  by  sabseque&t  statements  or  admimons 
to  impair  or  affect  the  rights  of  others. 

And  thongh  some  of  the  EngUsh  caees  aeem  to  idniit 
soeb  contiMsions,  yet  the  facta  were  ki  sone  different  and  the 
etanent  of  American  cases  is  entirely  tbe  e(h«r  way*  See 
those  in  notes  to  8  PhiUipps'  Et.,  164 ;  Leme  v.  Lomg^  3 
Munford,  14 ;  1  Wheat.,  233 ;  5  Wheat.,  377 ;  1  Wash,  a 
C,  434;  6  Hasen,  174;  6  Mason,  S&l;  1  DaD.,  33, 139; 
3Dall.,  49,  173;  1  Mass*  R.,  117;  $  Mass.,  210;  8  Mass., 
465;  9  Mass.,  337;  10  Mass.,  316;  13  Mas&,  304;  9 
Piek.,  303;  3  GreenL,  143;  3  Oreenl.,  346;  3^  N.  Hamp^ 
R.,  39;  3  Wash.  C.  C,  473. 

Thus  a  partner,  after  dissolution  of  the  pMrtnership,  ean 
make  no  admissions  to  bind  the  others^  9  Cowan,  490, 
434;  11  Pick.,  331. 

It  is  laid  down,  also,  that  a  disclosure  obtained  by  a  fafll 
of  discovery,  must  be  obtained  befose  a  veardiet  or  a  beariag, 
in  order  to  be  of  any  avail.  3  John*  Gh»,  361 ;  1  Yemon, 
ITS. 

But  I  am  inclined  to  think  that  if  the  dieelossm  was 
otherwise  competent,  this  oh^sction  ought  to  be  overcome 
by  setting  aside  the  first  verdict,  and  then  the  diselosme 
would  be  in  season  before  a  second  trial. 

There  is  next  another  ^lijection,  that  this  evidence  might 
have  been  discovered  before  the  other  trial  by  the  use  of 
dne  diligence.  Because  it  was  known  to  a  reka^Aoa,  a  party 
concerned  in  this  very  business,  a  person  supposed  to  be 
friendly  and  assisting  the  plaintiffi  in  their  reeovery,  and 
the  one  of  all  others,  who,  beiag  presamed  to  knew  all 
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about  the  matter,  as  one  party  to  it,  aboald  hare  been 
inquired  of  as  to  the  fact.  What  fortifies  this  riew,  is  the 
"Want  of  any  affidarit  that  this  knowlec^e  of  the  return  of 
the  notes  is  new.  It  must  be  in  fact  new,  and  if  new, 
there  stfll  should  hare  been  due  diligence  to  discorer  it 
sooner,  and  if  not  exercised,  a  party  failing  to  do  it  must 
abide  by  his  neglect  and  his  loss.  See  cases  before  cited ; 
16  John.,  993;  rifaiss.,  205. 

This  evidence  seems,  also,  to  be  strictly  cumulatire, 
Ihongh  that  is  often  a  very  difficult  point  to  settle  judicially. 
It  is  to  the  same  particular  facts,  the  agreement  to  exchange 
the  notes  and  the  early  fulfillment  of  it,  and  not  to 
subordinate  or  different  points.  It  is  the  same  kind  of 
eridence  by  parol,  and  if  not  cumulatire,  it  surely  would 
be  difficult  to  say  what  is.  See  Fearing  and  Mocy's  cases 
before  cited;  see  Aiken  t.  BemiSj  ante^  348;  1  Somn., 
451,  482. 

The  other  point  made  for  a  new  trial  since  the  disdosore, 
that  the  defendant  knew  the  notes  were  reCumed  and 
concealed  them  at  the  trial,  might  apply,  and  ought  to, 
probably,  if  the  defence  was  conducted  by  Murdock. 

Courts  will  not  allow  a  rerdict  obtained  by  trick  or 
deceit  to  stand.    Graham  on  New  Trials,  66 ;  1  Burr.,  352. 

But  it  must  be  again  called  to  mind  that  the  defence  was 
conducted  by  the  assignees  of  Murdock,  and  not  himself. 
That  it  is  not  prored  that  they  or  their  counsel  knew  at 
the  trial  of  the  return  of  the  notes  or  concealed  them. 

The  plaintiffs  hare  not  eren  filed  any  affidarit  to  their 
belief  in  that  fact,  and  hence  the  whole  ground  o{  this 
objection  fails. 

The  knowledge  of  this  fact  seems  to  hare  been  with  one 
friendly  to  the  plaintiffs,  and  likely  to  hare  disclosed  it  to 
them,  rather  than  being  widt  the  assignees. 

Nor  can  it  be  argued  that  the  latter  must  stand  like  the 
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iaaolveat  m  toch  defences,  and  be  allowed  %q  do  ootkoogj 
wiMch  he  would  not  be. 

On  the  contrary,  if  they  did  stand  like  him,  little  uae 
weuld  result  from  their  being  admitted  to  defend  *in  any 
floppoaed  collusion  or  firand  by  him. 

So  far  from  standing  alike  in  that  class  of  cases,  they 
can  aToid  for  fraud  or  collusion  what  he  could  not,  because 
having  been  a  party  to  it.  But  they  in  aToiding  it  do  not 
represent  him  merely,  lyit  the  creditors.  See  cases  in 
Leland  v.  The  Medwra^  2  Woodb.  &,  Min.,  92,  and  in  Carr 
V.  HemeHwayamd  Oale^  ante. 

Upon  this  whole  case,  then,  we  are  not  prepared  to  say 
that  the  Jury  have  apparently  decided  wrong  and  from  any 
prejudice  or  bias,  as  is  argued  against  non-resident  suitors. 

This  is  not  one  of  those  cases  where  Uie  plaintiffs  obtain 
an  advantage  simjdy  by  suing  in  the  Courts  of  the  United 
States. 

Because  if  the  contract  was  made  in  New  York,  or  was 
to  be  performed  there,  having  originally  belonged  to 
residents  there,  as  the  facts  concede,  it  ought  not  on  sound 
principle  to  be  affected  by  the  Insolvent  Law,  though 
prosecuted  in  the  Courts  of  Massachusetts,  much  less  in  this 
Court.  The  plaintiffs  thus  situated,  should  have  an  advan- 
tage always  and  everywhere,  as  to  the  Court.  Savojfe  v. 
Marshy  10  Metcalf,  594 ;  Cook  v.  Moffat  etoL^B  Howard, 
30& 

Their  contract  was  not  made  to  be  governed  by  the  laws 
oi  Massachusetts,  but  of  New  York,  where  the  promisees 
Maded,  and  where  it  was  to  be  fulfilled.  Fiskev.  Poster, 
10  Metcalf,  597. 

It  is  only  where  a  demand  has  been  transferred  to  a 
foreign  resident,  when  not  belonging  to  him  originally, 
that  jealousies  should  be  indulged  of  a  design  to  evade  the 
equality  of  the  State  insolvent  sjrstem,  and  a  close  scrutiny 
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made  into  the  tnUfa  of  the  traQMCIioo,  and  wheve  jucmb 
might  be  expected  to  lean  against  plaintifik  Bradlejf  v. 
Currier^  Mbml  Dist.,  1848. 

If  they  did  this  in  the  present  case  merely  because  tbe 
creditor  was  a  non-resident,  and  had  always  been,  and 
hence  was  not  contracting  with  a  view  to  Massachusetts 
laws,  by  a  contract  elsewhere  made,  and  to  be  performed 
elsewhere,  it  was  short-sighted,  if  not  illiberal.  And  I 
should  be  inclined  to  think,  on  jdl  the  circumstances  and 
the  cosrse  of  ai^nment  said  to  have  been  pursued  at  the 
trial,  that  the  Jury  rather  felt  strong  doubts  whether  the 
only  witness  testified  fully  and  fairly  all  he  knew,  and 
whether  in  truth  there  was  not  a  collusion  or  fmud  in 
giving  new  notes  on  demand,  instead  of  others  not  due, 
and  doing  it  in  Massachusetts  on  the  eve  of  a  failure  by 
the  promisor,  when  tbe  other  notes  were  not  present,  and 
with  a  view  to  enable  a  suit  to  be  at  once  brought  and 
property  secured  by  attachment  before  others  interfered, 
and  before  any  payment  had  in  fact  been  made  by  the 
plaintilb  on  the  drafts  which  they  had  accepted.  And 
when,  beside  all  this,  the  plaintiffs  had  claims  of  the 
insolvent  in  their  possession  to  a  large  amount,  which  they 
afterwards  colleded.  See  the  next  case;  see  Abqp  v. 
C9mmerekU  In$.  C^mp.^  1  Sumn.,  472. 

Now,  though  securities  running  to  a  future  time  may  be 
exchanged  for  those  on  demand,  {Gushing  v.  Oare^  15 
Mass.,  69,)  yet  it  opens  a  wide  door  to  doubt  and  suspicion 
i£  exchanged  under  all  the  circumstances  here  indicated ; 
and  by  most  bankrupt  laws,  if  done  to  aid  in  an  attachment 
on  the  eve  of  a  failure,  it  would  be  a  preference  of  one 
creditor  of^er  another  in  contemplation  of  bankruptcy  not 
to  be  upheld.  Ashbjf  v.  Steere^  2  Woodb.  &,  Min.,  347. 
Even  tte  Insolvent  Law  itself,  (Stat,  of  1838^  ch.  163,  ^ 
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Whetmore  it  eH,  v.  Mordock. 

10,)  makes  a  preference  of  one  creditor  culpable  so  as  to 
prevent  or  avoid  a  discharge. 

We  do  not  feel  entirely  satisfied,  therefore,  that  the 
Jury  erred  here  in  their  conclusion ;  and,  for  the  reasons 
already  stated,  we  think  the  motion  for  a  new  trial  cannot 
be  granted. 


David  W.  Whetmore  et  ah  v.  Warner  Murdock:. 


In  an  action  on  a  long  raniung  aoeonnt  between  tbe  partiet,  of  notes,  aeeeptanoM, 
fte^,  if  the  debtor  teanste  a  note  or  draft  ttt  the  pleintifl^  which  it  doe  at  a 
future  day,  and  give  no  direction  on  what  claim  the  money  when  collected  ahall 
be  applied,  the  creditor  may  apply  it  before  action,  and  if  he  do  not,  the  Oourl 
nay  at  the  trial. 

The  true  applieatien  of  it  by  them  is  to  sneh  of  the  claims  as  seem  meet  proper 
under  all  the  circumstances :  as  to  one  not  bearing  interest,  if  others  do ;  one 
not  secured,  if  others  are;  one  owned  in  his  own  right,  if  others  tie  not ;  and 
ftnally  If  none  of  these  exist,  to  the  oldest  demand. 

But  if  one  of  the  claims  is  not  due  when  the  draft  is  receiyed,  or  is  supposed  to 
be  otherwise  secured  before  the  money  is  collected  on  this  draft,  or  if  th« 
oreditor,  when  it  is  ooUeeted,  credits  it  generally  i^nd  iafozms  the  aasj^nsee 
beforehand  that  when  received  it  will  reduce  their  general  balance  so  much,  the 
money  should  be  applied  to  the  oldest  demand  or  be  considered  as  apidied 
generally  to  the  whole  aeeovnt  by  the  eiediCer  when  he  received  it. 

if  notes  are  given,  as  in  the  other  ease  between  these  partieo^  to  seenre  accept- 
ances, and  are  found  against  by  a  Jury  for  want  of  consideration  or  fraud,  the 
money,  when  aetually  paid  on  the  aeeeptanee  before  the  suit,  may  be  recovered 
as  net  merged  by  those  notes.  But  Uie  snm  received  by  the  creditor  on  the 
•draft  cannot  be  applied  first  to  such  demand,  when  the  debtor  did  not  so 
•direct,  nor  the  creditor  so  enter  it,  but  both  resorted  to  what  they  oonsidersd 
other  seeufity  lot  the  payment  of  what  might  be  so  advaaeed  en  tfioee  aeeapt* 


Money  not  paid  for  a  principal  before  action  brought,  cannot  be  recovered  by  the 
surety,  as  money  paid,  unless  on  a  special  promise  to  pay  It  pttwumaly  ;  and,  if 
that  promise  is  found  to  be  fraudulent,  the  money  actually  paid  after  the  soil 
may  be  recovered,  but  only  in  a  separate  subsequent  action. 
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Tha  was  another  action  of  assnmpsit  between  these  parties 
for  the  balance  of  a  long  and  laige  account  annexed,  insti- 
tuted at  the  same  time  and  served  on  the  26th  of  August, 
1846.  It  appeared  to  embrace  all  the  transactions  between 
fhem,  such  as  notes,  drafts,  &c.,  for  one  or  two  years. 

Among  the  credits  was  a  note  or  draft  on  some  third 
person  transferred  to  the  plaintiffs  by  the  defendant  in 
June,  1846,  and  paid  in  October,  1846,  amounting  then  to 
92150. 

The  plaintiffs  received  it  as  security  for  their  claims 
generally,  and  no  specific  direction  had  been  given  by  the 
defendant  on  what  particular  demands  to  apply  it. 

The  Judge  at  the  trial  directed  that,  under  the  circum- 
stances of  the  case,  the  Jury  ought  to  make  it  go  first  in 
discharge  of  the  oldest  demand  existing  between  the  parties 
in  the  account  annexed. 

I  The  Jury  did  this,  and  after  a  verdict  for  the  plaintiffs, 
founded  on  this  direction,  the  plaintiffs  moved  for  a  new 
trial  on  the  ground  that  this  direction  was  incorrect  in 
point  of  law. 

The  motion  was  argued  at  the  same  time  by  the  same 
counsel  as  in  the  last  cause. 

Woodbury,  J.  There  is  no  doubt  that  if  there  be  a 
payment  of  money  by  a  debtor,  without  any  special  appli- 
cation of  it  to  one  of  several  debts,  the  creditor  before  the 
suit,  or  the  Court,  if  not  done  by  him  before,  may  at  the 
trial  apply  it  in  such  way  as  seems  most  equitable  and 
proper,  under  all  the  circumstances  of  the  case.  Recipitur 
in  medutn  recipieniis.  23  Pick.,  473;  2  N.  Hamp.  R., 
193 ;  6  Metcalf,  268 ;  3  Metcalf,  636 ;  Pitman  on  Principal 
and  Surety,  168;  Boody  v.  United  States^  1  Woodb.  & 
Hin.,  180. 

Some  cases  hold  that  the  creditor,  in  such  an  event  may, 
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whea  receiTing  the  moneyi  apj^ly  it  to  any  legal  claim  then 
due.  2  Strange,  1194;  1  Taunt.,  564;  2  N.  Hamp.  &., 
196;  llMetcalf,  184. 

I  am  not  prepared  to  say  that  this  power  may  not  exist 
in  the  creditor,  though  it  would  look  more  just  to  confine 
his  application  to  the  claim  seeming  to  be  indicated  by  the 
reason  and  justice  of  the  case,  when  these  are  strong  for 
one  of  the  debts  due,  rather  than  for  another.  That  is,  il 
should  be  applied  to  the  claim  implied,  if  there  be  any 
implication. 

But  if  no  such  reason  is  found  to  exist  here,  it  would 
seem  probable  that  the  creditor  here  had,  in  fact,  before  the 
action,  applied  the  money  received  on  the  draft  to  the 
account  generally.  It  is  so  entered  on  the  exhibit  annexed 
to  the  writ,  and  beside  this,  he  wrote  to  these  assignees^ 
that  when  collected,  it  would  reduce  the  general  balance 
due  to  them  so  much. 

In  that  exhibit  the  acceptances  when  made  were  charged 
in  the  account  to  the  defendant,  as  they  are  in  the  actioiu 

Supposing,  then,  that  they  were  rightfully  charged  ia 
that  manneii  and  were  recoverable  in  this  action,  if  due  and 
paid  before  the  trial,  though  not  due  when  the  action  was 
brought,  then  under  this  aspect,  the  result  would  be  much 
the  same  as  under  the  ruling  of  the  Judge,  though  it  would 
be  reached  in  a  different  form,  and  would  rest  on  a  different 
fact  and  principle. 

But  supposing  that  this  view  be  questionable,  or  that  the 
creditor  should  not  in  equity  apply  the  money  generally 
to  the  account,  when  a  demand  like  this  in  the  present  case 
exists,  which  it  is  supposed  has  strong  claims  to  be  first 
extinguished  by  it,  the  inquiry  becomes  necessary,  whether 
any  such  claim  existed  here  stronger  than  in  favor  of  the 
oldest  debt,  to  which  the  Judge  ordered  the  payment  to  be 
applied  first. 
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What  is  the  demand  which  it  is  contended  here  should 
possess  a  preference  ? 

It  is  for  the  money  advanced  by  the  plaintiffs  to  meet 
tfieiff  acceptance,  secured  by  notes  of  the  defendant,  but 
which  notes  the  Jury  have  found  in  the  other  case  to  be 
Toid. 

In  the  ^rst  place,  such  a  demand  is  not  of  the  strongest 
character,  the  security  taken  for  it  harinf  been  pronounced 
inraltd  by  a  Jury.  But  still,  as  the  defence  there  went 
rather  to  the  security  itself,  than  the  original  debt,  and  as  a 
note  in  Hassachus^ts  is  not  considered  to  merge  the 
original  consideration,  {Leland  ▼.  7%6  Medoraj  and 
Brown  v.  Nayes,  2  Woodb.  &>  Min.,  92,  76,)  I  think  the 
money  advanced  on  the  acceptances  constitutes  still  a  legal 
claim  to  be  paid  in  some  way  by  the  defendant|  and  which 
may  be  enforced  against  him  at  law. 

It  was  included  in  the  account  annexed  here  by  the 
phtntiffs,  and  should,  therefore,  have  been  allowed  by  the 
Jury  in  the  verdict,  if  it  could  be,  when  not  actually  paid 
till  after  the  action  was  instituted.  But  more  of  this,  after 
ascertaining  whether  the  ruling  as  to  the  credit  of  the 
money  received  was  legal. 

We  have  seen  already,  that  this  demand,  instead  of 
standing  with  strong  features  now  in  its  favor,  has  been  at 
least  in  bad  company,  and  the  security  for  it  avoided. 

In  the  next  place,  does  the  debtor  appear  to  have  indicated 
in  any  way  a  wish  to  have  it  extinguiriied  specially  by  the 
money  collected  by  the  plaintiffs,  although  he  may  not 
expressly  have  ordered  it  to  be  so  applied  7 

For  if  he  did,  MhHur  in  modum  sohenHM.  MiU$  v. 
Fowke9j  5  Bingh.,  N.  S.,  465. 

There  was  no  evidence  whatever  of  soeh  a  desire  on  the 
part  of  the  debtor,  but,  on  the  contrary,  the  draft  had  been 
transferred  to  the  plaintiffs,  probably  in  June,  1836,  near 
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tke  tiBM  &[  lis  date,  some  weeks  before  tkoee  accepunces 
existed,  and  still  longer  before  the  sobstitttfed  notes  for 
them  were  gima  in  tbe  latter  fiart  of  Attgost. 

Nor  was  the  money  received  on  this  dcafi  btfete  or  at 
the  time  tbe  aceeptanees  fell  due  in  Se^mbor ;  but  more 
than  a  month  after,  October  30th,  1846.  Not  only  did  the 
debtor  give  no  indication  that  he  wished  this  mpney  thus 
applied,  bat  the  creditors  gave  nmie  beloce  the  suit. 

The  ereditovs,  when  recenring  it,  did  not  afqply  it  specisHy 
to  the  payaeiit  of  what  had  been  adyaneed  on  the  accept- 
aaoes,  or  to  the  notes  executed  th^reibr,  but  ptoceeded  to 
trial  afterwards  to  recover  those  very  ootes  in  JNovember, 
1846,  and  continued  to  hold  to  secure  their  payment  sinee 
the  last  of  August,  tbe  fecial  attachment  made  on  the  wril 
in  that  action,  ndier  than  the  draft  and  money.  This 
attachment  furnished  a  good  reason  why  tbe  creditor  did 
not,  when  the  draft  was  received,  or  when  the  money  was 
afterwards  eoUectod  on  it,  mean  to  apply  either  in  dischaige 
of  the  consideration  of  these  notes.  And  this  oourse  of 
psocuring  other  security  for  those  n<^es  and  by  an  attach* 
ment  by  oodpeiation  of  the  debtor  in  reeoveriag  them  oat 
demand,  is  decisive  evidence  that  both  the  debtor  and 
cceditor  did  not  mean  to  apply  this  draft,  or  the  proceeds  of 
it,  q)ecially  to  discharge  what  should  be  pmd  by  the  plaia* 
tiSa  on  tbe  acceptances,  which  they  were  then  trying  to 
secure  in  another  way.  Both  at  that  time  gave  strong 
indications  of  a  deme  to  obtain  different  security  for  them 
and  eventual  payment  from  other  sources. 

But  though  in  this  view  neither  the  debtor  nor  credilof 
made  a  specisl  applicatien  of  the  money  eolleeted  to  this 
particular  demand,  nor  either  of  them  did  anything  showing 
a  desire  for  such  sn  applieation,  bol  rather  the  revene,  it  is 
contended  that  certain  circumstances  exist  in  connecttSA 
with  a  debt  itself,  which  sometinfees  show  it  to  be  ecpiitd)le 
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to  apply  a  paymest  to  one  debt,  rather  than  another. 
Upham  €i  al.  r.  L^mvomrj  1 1  Motealf,  184.  Thua  asmtredly 
it  might  be  eqnitat4e  for  the  Goart  or  the  eradkois,  if  one 
denuuid  waa  on  interest  and  amyther  not,  to  make  the  appli- 
OEtion  of  the  money  recerred  to  the  lattery  in  the  first 
instance.  Pothier  OUig.,  note,  630;  9  Coven,  773;  3 
Snmn.,  98,  111;  1  Story,  Eq.  Jar,  ^  469.  But^  heiee  in 
hiv  drew  i^erest  dike. 

So,  if  one  deoMsd  was  seemed,  and  anothw  not,  it  mig^t 
be  eqnitable  to  make  the  application  first  to  the  latter.  6 
Cranch,  8,  10;  1  Mason,  C.  C,  394;  3  Mai^  ^  Setw., 
318;  6  Tannt.,  696.  This  last  mle.woald  ezehide  the 
piesent  demand,  as  at  the  trial,  as  well  as  at  the  time  of 
the  receipt  of  the  money  on  the  draft,  it  was  supposed  to  be 
secnred  by  a  special  attachment  of  property.  So  it  might 
be  just  to  apply  it  to  the  debt  in  the  ereditor's  own  right,  if 
one  be  tit  autre  droit.     12  Mass.,  321. 

Or  to  a  debt  similar  in  charaeter  with  the  payment,  in 
aawuBt  or  otherwise.  11  Bfass.,  300;  6  TlKont,  6%.  In 
the  present  kistanee  at  tin  trial,  I  do  not  see  that  any  of 
Aese  einaimstaaees  existed  which  readerod  it  probable  that 
the  parties  meant  there  should  be  any  specific  applicatien 
ci  this  sum,  ceUeoted  by  the  pbuatiffii  in  Oetob«,  to  this, 
radier  than  the  ether  claims. 

Nor  do  I  paiceire  any  strong  equitable  consideration  to 
require  the  appbeation  then  to  be  made  to  this  partienlar 
demand. 

In  this  situation,  the  rule,  hmg  existing  and  well  estab- 
lished, is  that  adopted  at  the  trial,  to  make  the  apptieation 
first  to  the  oldest  demands.  Boody  v.  United  fiSfcsfes,  1 
Woodb.  «&  Min.,  160;  Hiiten  r.  BtcHs,  2  N.  Hamp.,  193; 
a  Maule  dt  Sdw.,  18;  6  Taunt.,  697;  3  Bam.  io  Aid.,  39; 
1  Merirale,  672« 

Nor  is  this  course  arbitrary  and  inequitable,  but  rests 
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on  a  like  foundation  with  the  other  ndts,  where  the  debtor 
aays  nothing.  It  most  be  presumed,  if  there  be  no  other 
equity  to  settle  the  question,  to  intend  to  pay  first  what 
has  been  l(Higest  due,  and  about  which  there  has  been  most 
forbearance  on '  the  one  side,  and  negleet  on  the  other,  and 
whieh  is  the  nearest  being  lost  or  barred  by  the  Statute  id 
Limitations* 

The  only  remaining  question  is,  whether  the  payments 
made  on  aecount  of  the  aceeptaoces,  if  not  included  in  the 
▼erdict,  ought  to  have  been,  and  a  new  trial  be  proper,  so 
as  to  have  them  included. 

If  not  included,  I  think  that,  as  before  intimated,  th0 
plaintiffs  are  entitled  to  recover  them  in.  some  suit,  bnt 
whether  in  this  or  not,  is  questionable. 

The  money  had  not  been  actually  paid  when  this  suit 
was  instituted,  but  it  had  been  agreed  to  be  peidat  die  tinae 
of  the  acceptances. 

The  notes  were  taken  to  secure  the  acceptanees.  At  first 
they  were  payable  at  a  future  day,  like  the  aceept«aceS|  but 
were  afterwards  changed  to  be  payable  on  demand,  and  the 
change  was  legal,  so  fiur  as  respeets  the  raese  dteratien  of 
time. 

Does  this  imply  an  alteration  of  the  time  at  whieh  the 
defendant  was  to  become  liable  to  the  plaintiffs  for  tte 
acceptances,  so  as  to  make  them  a  debt  or  obligation  m 
presentij  as  between  the  plaintiffs  aad  defendant,  the  former 
being  bound  to  pay  them,  and  thus  agreed  to  do  it,  at  all 
events,  and  hence  the  defondant  might  undertalm  to  secure 
and  pay  them  forthwith  ? 

If  it  did,  in  that  view,  tibe  verdict  should  have  embraeed 

their  amounts  unless  the  fraud  extended  to  them,  as  well  aa 

the  note,  the  defendant  having  thus  undertaken,  before  tkia 

action  was  brought,  to  secure  and  pay  for  the  aeceptaanea 

oraiwun. 
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Wlietmore  ei  at  v.  Murdoek. 

But  if  the  acceptances  were  regarded  only  as  liabilities 
not  due  when  this  suit  was  brought,  and  nothing  had  been 
done  by  the  parties  to  make  them,  as  between  the  parties  a 
debt  incurred  by  the  plaintiffs  for  the  defendant,  which  the 
latter  was  to  secure  and  pay  in  presenti,  then  some  doubt 
would  exist  if  an  action  could  lie  by  the  plaintiffs,  till  they 
were  paid.  There  would  be  an  obligation  on  the  defendant 
to  indemnify  them  when  the  suit  was  brought,  though  actual 
payment  was  not  made  before  the  suit,  but  only  before  the 
trial. 

This  would  constitute  a  strong  equity  to  recover  for 
them  in  that  action,  but  it  might  not  be-  strictly  legal. 

Perhaps  to  be  thus  legal,  it  must  be  apparent  that  the 
parties  changed  the  time  of  paying  the  acceptances,  as  well 
as  of  the  note. 

The  presumption  for  the  purpose  of  this  motion  may  be 
considered  in  favor  of  such  a  change. 

But  if  so,  was  not  this  change  void  ? 

The  presnmption  may  be,  if  the  new  agreement  as  to 
time  was  void  in  regard  to  the  note  or  security,  it  was  as 
to  the  acceptance,  and  at  best  left  them  as  they  stood 
before. 

If  the  plaintiffs  insist  otherwise,  or  that  the  amount  can 
be  allowed  here,  even  if  the  new  agreement  was  void,  and 
the  actual  payment  of  the  acceptances  not  made  till  after 
this  suit  was  brought,  these  questions  must  be  argued 
further. 

And  if  it  be  deemed  material  to  have  the  fraud  specifically 
settled  by  a  Jury,  in  respect  to  any  change  of  time  in  paying 
the  acceptances,  or  if  the  counsel  for  the  assignees  wish  to 
pnt  it  to  another  Jury,  that  the  change  in  the  time  of 
payment  was  Arandulent  towards  other  creditors,  and  if  so, 
inmt  that  without  such  change,  these  acceptances  cannot 
be  received  as  between  these  parties,  but  by  a  suit  brought 
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itfter  they  fell  due  as  originally  given,  and  after  their  ax^tttal 
payment,  it  is  doubtful  whether  we  ought  not  to  examim 
further  the  last  position,  and  if  for  the  defendant,  to  allow 
another  Jury  to  pass  on  this  point  of  fraud  as  to  Uie  accept- 
ances not  before  made  in  his  suit.  But  the  natural  inferenee 
being  that  any  fraud  in  the  new  agreement  was  void  as  to 
the  accepiances  no  less  than  the  note,  and  it  being  apparent, 
on  now  looking  to  the  minutes  on  which  the  amount  of 
the  verdict  was  computed,  that  these  acceptances  were  not 
included,  contrary  to  the  impression  heretofore  made,  we 
muBt  hear  the  counsel  further,  whether  they  can  be  allowed 
in  this  action  on  a  new  trial,  or  the  plaintiffs  must  bring  a 
new  suit  for  them  instituted  since  they  were  actually  paid. 
The  point  becomes  important,  as  property  is  attached  in 
this  action,  which  may  prove  sufficient  to  pay  their  whole 
amount,  whereas  if  not  recoverable  here,  but  only  in  another 
action,  the  payment  of  them  will  not  be  in  full,  but  only 
pro  rata  with  other  creditors  out  of  other  funds. 

The  general  rule  doubtless  is,  that  nothing  can  be  recov- 
ered which  was  not  due  at  the  time  the  writ  was  served* 
Kerr  v.  Dickj  2  Chitty  R.,  11. 

Before  the  term  closed  at  an  adjourned  session  in  Aj^'il, 
1848,  the  plaintiff  moved  to  have  the  verdict  set  aside,  or 
reformed  so  as  to  include  the  amount  paid  on  the  acceptances. 

The  motion  was  argued  by  the  same  counsel,  but  no 
new  cases  were  cited  in  its  support. 

The  Court  overruled  it  for  these  reasons. 

There  was  no  evidence  at  the  trial  that  the  acceptances, 
independent  of  the  second  note,  were  agreed  to  be  payable 
on  demand.  The  Jury,  therefore,  passed  an  opiaiim  on  the 
notes  and  found  them  to  be  fraudulent  and  void* 

This  is  the  most  favorable  view  for  the  plaintiffii,  becauoe 
if  the  agreement  extended  to  the  acceptances,  as  well  as  the 
notes,  it  must  as  to  the  former  be  considered  void,  as  well 
as  to  the  latter. 
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ThO'  acceptances  would  then  stand  as  originally,  and  as 
thus  they  were  not  due  when  this  action  was  instituted, 
they  cannot  be  included  in  the  verdict,  either  by  amendment 
or  a  new  trial.  But  at  the  same  time  they  should  not  be 
barred  by  the  present  verdict  and  judgment  on  it,  as  the 
Jury  have  not  passed  any  opinion  on  the  acceptances. 

We  will,  theref(»re,  give  a  special  judgment  on  the  verdiet, 
expressly  excluding  the  acceptances  as  not  decided  on,  or 
let  the  plaintiffs  withdraw  them  from  the  declaration  without 
prejudice,  in  order  that  they  may  be  proved  before  the 
Commisnoner  of  insolvency,  cnr  be  sued  in  new  action,  if 
Bot  obliged  to  be  so  proved. 


AucnjsTua  R.  Moan  v.  Gxobgb  L.  WiiiXAHTii  ei  at* 

« 
• 

If  a  d^tor,  aft«r  being  wwA  in  this  Court,  t«ke«  the  bene&t  of  the  insolvent  Uwe 
of  Manachttsetts,  he  is  entitled  under  the  Acts  of  Congressi  aa  to  imprisonment 
Ibr  debt,  to  hare  eneeution  issue  against  his  propertj  alone. 

The  bodj  of  pri^iite  debtors,  when  they  are  sued  in  the  Courts  of  the  United 
States,  IB  imprisoned  or  not,  on  execution,  according  to  the  laws  and  policy  of 
each  State  where  the  execution  issues,  while  that  of  debtors  to  tiie  United  States 
is  gevemed  by  the  unildnn  and  flzed  Uwa  of  Congress. 

This  was  assumpsit  on  a  promissory  note,  running  from  the 
dsfeadantSy  citizens  of  this  StaHe,  to  the  plaintiff,  a  citiaea 
of  New  York.  The  action  was  brought  February  19, 1846, 
and  the  defendants  proposed  to  be  defaulted,  having  since 
gone  inio  insolvency  under  the  laws  of  Massachusetts,  and 
were  defaulted  and  then  moved  the  Court  that  in  issuing 
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ll«u  «.  Wflmanh  (<  «{. 

execution,  it  should  go,  not  against  their  bodies,  but  only 
their  estate. 

Eldridg€j  counsel  for  the  plaintiflf;  Morten^  for  the 
defendants. 

Woodbury,  J.  The  motion  in  this  case  is  founded  on 
the  Acts  of  Congress  of  February  28,  1839,  and  January 
U,  1841.     5  Statutes  at  Lai^e,  pp.  321,  410. 

The  first  Act  abolishes  imprisonment  under  process  from 
the  Courts  of  the  United  States  in  any  State  where  ^'impris- 
onment  for  debt  has  been  abolished,"  and  if  in  any  State 
imprisonment  is  allowed  under  certain  restrictions,  the  same 
shall  be  adopted  in  the  Courts  of  the  United  States. 

The  last  Act  is  "  supplemental "  to  the  former,  and  merely 
declares  that  the  former  '<  shall  be  so  construed  as  to  abolish 
imprisonment  for  debt  on  process  issuing  out  of  any  Court 
of  the  United  States,  in  all  cases  whatever,  where  by  the 
laws  of  the  State  in  which  the  said  Court  shall  be  heldy 
imprisonment  for  debt  has  been  and  shall  hereafter  be 
abolished." 

There  is  no  difference  between  these  two  Statutes  in 
respect  to  the-  point  now  raised,  except  that  the  first  one 
applied  only  to  imprisonment  in  States  where  it  had  then, 
viz.,  in  1839,  been  abolished,  whereas  the  second  Act 
applies  to  all  States  where  it  had  since  been  abolished  up 
to  1841,  or  might  afterwards  be  abolished. 

The  plaintiff  contends  that  neither  of  them  was  meant 
to  refer  to  any  State  where  abolition  of  imprisonment  for 
debt  had  not  been  introduced  generally  or  in  all  cases, 
whereas  in  Massachusetts  it  has  been  applied  only  to  casee 
of  insolvents  who  have  surrendered  all  their  property  under 
her  insolvent  system.  There,  in  such  cases  only,  and 
none  others,  are  they  to  be  discharged  *^from  arrest  and 
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impri^oMmetU  in  any  suU  or  proceedings "  for  their  previoui 
debts.     Statute  of  1838,  ch.  163. 

Bat  a  part  of  the  first  Act  of  Congress  seems  studioosl  j 
proved  to  reach  such  a  case,  as  it  provides  that  ^*  where  by 
the  laws  of  the  States  imprisonment  for  debt  shall  be 
allowed,  under  certain  conditions  and  restrictions,  the  same 
conditions  and  restrictions  shall  be  applicable  to  the  process 
issuing  t>ut  of  the  Courts  of  the  United  States."  5  Statutes 
at  Large,  321. 

Now  this  provision  remaining,  as  it  does,  unafiected.  by 
the  last  Act  of  Coiigress,  the  design  of  this  last  being  only 
to  include  States  passing  laws  to  abolish  imprisonment  for 
debt  after  1839,  it  follows  that  an  abolition. of  imprisonment^ 
as  m  Massachusetts,  where  property  has  been  surrendered^ 
is  one  of  those  abolitions  under  certain  "  conditions  and 
lestrietiokus,^'  which  we  are  required  to  confonii  to,  as  much 
as  when  the  abolition  is  total. 

The  reason  for  conforming  to  it  also  applies  quite  as 
strongly  in  one  case  as  in  the  other,  because  the  design  of 
Congress  is  to  follow  the  action  of  the  States  on  this  subject, 
whether  partial  or  general,  and;  in  no  case  to  continue  to 
imprison  debtors  in  suits  between  individuals  in  any  State, 
unless  those  States  continue  to  do  it,  forbearing  where  they 
forbear,  and  to  their  extent  Congress  adopted,  as  it  well 
might,  other  and  fixed  rules  as.  to  imprisonment  for  its  own 
debtors.  See  cases  and  acts«  But  for  private  debtors, 
wisely  left  them  to  the  policy  of  their  own  respective 
States.  This  is  also  in  analogy  to  the  original  adoption  of 
Stale  forms  in  writs,  executions,  ice.  These  are  to  remain 
aa  they  ware  in  1792  in  each  State,  however  diverse,  unless 
ebaaged  by  the  Supreme  Court  or  Congress  by  subsequent 
provisions.  And  these  in  the  Circuit  Courts  of  the  United 
States  differed  then  as  the  processes  differed  in  difiereat 
States  in  the  same  manner  as  the  abolition  of  imprisomnent. 

34» 
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1  Stat,  at  Large,  276 ;  10  Wheat.,  1 ;  I  Peters,  C.  C,  1  ; 
13  Peters,  46 ;  16  Peters,  303.  This  course  accords,  too, 
with  the  rule  of  decision  under  the  Judiciary  Act  between 
private  suitors  in  the  Courts  of  the  United  States,  changing 
in  each  State,  where  State  legislation  changes,  and  being 
different  in  each,  if  the  laws  in  each  differ.  See  United 
States  y.  Ames,  1  Woodb.  ^  Min.,  76 ;  Clark  y.  Sohierj 
Ibid.,  368,  and  cases  there  cited.  • 

The  great  object  in  all  these  instances,  is  to  mould  the 
administration  of  the  laws  and  the  effects  of  it  in  the 
Courts  of  the  United  States,  to  those  in  the  State  Courts 
respectively,  except  when  the  Constitution  or  laws  of  the 
United  States  for  wise  reasons  make  different  pratdsions  in 
a  few  special  cases.  Congress  thus  allows  individuals  to 
have  their  rights  settled  on  like  principles  in  both  Courts, 
but  by  a  tribunal  supposed  in  theory  to  be  more  impartial 
when  the  action  is  between  a  citizen  and  a  non-resident  or 
foreigner,  and  is  brought  in  the  Courts  of  the  United  States. 
Bradly  v.  Currier^  Mass.  Dist.,  1848.  By  conforming  to 
the  laws  in  each  State  on  all  these  topics,  collision  and 
jealousy  are  avoided.  The  conclusion  on  this  question  is 
atrengthened  by  the  circumstance  that  all  constructioDs 
ought  to  lean  in  favor  of  personal  liberty  in  cases  of  mere 
civil  indebtedness,  where  no  violence,  fraud  or  crime  have 
been  practiced.     1  Tidd  Pr.,  646. 

Finally  the  State  Court  of  Massachusetts  has  recently  in 
Bristol  County  decided  that  the  case  of  these  defendants  is 
one  entitled  to  the  privilege  of  having  their  bodies  exempt 
from  arrest  on  execution  under  the  State  laws,  and  have 
4hus  removed  any  ground  for  the  idea  that  in  yielding 
such  an  exemption  here,  we  do  not  conform  to  the  State 
law  and  its  judicial  interpretation  in  its  own  tribunals,  so 
far  as  regards  the  rights  of  these  defendants  under  them. 

Let  the  motion  be  comfdied  with. 
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Beatley  et  ur. «.  Phelpc 


Thomas  Bentlet  and  Wife  v,  Abner  Phelps. 

A  relietfiiig  should  be  allowed  in  equity  for  reasons  sufficient  to  justify  it  new  trial 
at  oommoD  law,  Imt  in  general  only  then.  If  it  be  asked  so  as  to  open  the  case 
and  offer  new  eyidence  to  one  of  several  points,  the  evidence  must  not  have 
been  known  and  have  been  neglected  to  be  used. 

K or  is  it  snffident  ground  for  a  new  hearing,  that  some  of  the  evidence  put  in  on 
the  other  side  to  that  point,  was  not  specially  referred  to  in  the  opinion  of  the 
Court,  if  it  was  argued  by  the  counsel  on  both  sides  and  considered  by  the 
Court. 

If  it  be  probable  that  on  a  new  hearing  and  new  evidence,  the  value  of  certain 
property  might  be  shown  to  be  less,  and  that  question  is  important  to  one  of 
the  points  In  the  case,  it  will  be  no  ground  for  a  rehearing,  if  the  evidence  was 
not  before  offered  ftmn  negligence,  and  if  then  are  other  points  which  deciAs 
the  case  independent  of  this  one,  to  which  the  new  testimony  relates. 

In  a  bill  in  equity  that  avers  a  deed  to  have  been  a  mortgage,  it  is  not  necessary 
to  add  that  it  beeame  so  by  a  defeasance,  in  order  to  let  in  proof  of  a  defeaa- 
ance,  and  if  this  point  were  doubtful,  the  objection  should  have  been  taken  at 
the  hearing,  and  being  omitted,  it  furnishes  no  sufficient  ground  for  a  rehear- 
ing. 

This  was  a  petition  for  a  rehearing  in  a  bill  in  equity 
decided  between  these  parties  at  the  last  term  of  this  Court. 
8  Woodb.  &  Min.,  426. 

Reference  may  be  had  to  the  report  of  that  case  for  the 
statement  of  the  facts  and  the  opinion  of  the  Court  thereon. 

This  petition  assigned  as  grounds  for  a  rehearing,  the 
foUowing  : 

1.  That  the  deed  in  the  other  case  between  Abner  Phelps 
and  Mrs.  Jones,  mother  of  Mrs.  Bentley,  made  in  January, 
1827,  was  declared  by  the  opinion  to  be  a  mortgage,  and 
Phelps  ordered  to  account  for  rents  of  the  premises,  when 
it  ought  not  to  hare  been  so  declared. 

2.  The  bill  in  the  case  aforesaid  does  not  aver  the  exist- 
ence of  any  defeasance,  making  said  deed  a  mortgage, 
When  it  is  absolute  on  its  face,  and  consequently  that 
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evidence  in  relation  to  any  defeasance  should  not  hare 
been  considered  by  the  Court 

3.  That  the  evidence  offered  to  show  the  value  of  the 
estate  described  in  the  deed  of  January,  1827,  at  the  time 
of  its  conveyance,  was  indefinite  and  uncertain,  except  that 
of  K.  Page,  and  that  his  showed  its  value  not  to  exoeed 
the  consideration  in  the  deed. 

4  That  the  Judge  who  heard  the  other  cause  stated  that 
no  testimony  a9  to  the  value  of  the  premises  on  the  pari 
of  Phelps  was  put  in,  except  what  appeared  in  his  own 
answer,  whereas  he  was  corroborated  by  the  testimony 
of  K.  Page,  (a  witness  called  by  the  plaintiff.) 

6.  That  the  books  of  the  assessors  of  the  city  of  Boston 
appraise  said  premises  at  a  less  sum  than  the  consideration 
of  the  deed,  and  can  be  adduced  in  evidence,  if  permittedf 
on  a  new  hearing. 

The  respondents,  Bentley  and  Wife,  appeared  and  filed 
an  answer  to  this  petition,  stating  among  other  things, 

1.  That  the  original  bill  contained  an  averment  that  the 
d^ed  before  named  was  intended  to  be  a  mortgage,  and  that 
under  such  allegation  the  evidence  as  to  the  atoi8^ions  of  a 
defeasance  by  Phelps  was  competent,  and  if  nqt  so,  tbs 
objection  should  have  been  taken  at  the  original  hearing. 

2.  That  the  testimony  as  to  the  value  of  the  premifios, 
offered  by  Bentley  and  Wife,  having  been  sufficient  to  be 
considered  and  argued,  it  cannot  now  be  objected  to  foe 
uncertainty,  and  more  especially  as  Phelps  on  that  point 
offered  no  evidence  whatever. 

3.  That  the  valuation  by.  the  ai^sessoEs  is  uot  compelmt 
testimony,  and  if  it  was,  Phelps  should  have  offered  it 
before  the  former  hearing,  and  because,  if  newly  discovered, 
and  otherwise  competent,  it  is  merely  cumulative,  being  on 
a  fact  which  has  already  been  in  issue* 

4.  Th9ff  Phelps  leaving  delayed  fpr  more  thai^  two  jmm 
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to  offer  any  evidence  in  the  former  case,  he  ought  not  to 
be  allowed  to  submit  any  on  a  rehearing. 

5.  That  this  motion  is  made  for  delay. 

The  petitioner  then  filed  his  affidavit  in  support  of  the 
matter  set  out  in  his  petition,  and  among  other  things, 
added  the  names  of  two  of  the  assessors  in  A.  D.  1826-7, 
and  the  belief  of  the  petitioner  that  one  of  them  would 
testify  to  the  value  of  the  premises  being  not  over  $300, 
and  the  rents  which  could  be  collected  not  over  $30  a  year, 
ftnd  the  other  to  its  value  at  $200,  and  that  Mrs.  Jones 
gave  them  to  understand  in  the  latter  year,  that  the  estate 
had  been  conveyed  to  Phelps,  and  that  accordingly  the 
entry  was  changed  on  the  books  from  her  name  to  his,  and 
that  his  impression  is  they  both  will  testify  so,  not  from 
positive  recollection,  but  belief  derived  from  books  and 
records  and  their  course  of  business.  He  further  states  in 
his  affidavit  several  supposed  reasons  for  the  low  value 
then,  and  the  rise  and  the  appraisal  afterwards,  which  has 
been  as  much  or  more  than  any  witness  swore  at  the  former 
hearing.  The  respondents,  Bentley  and  Wife,  put  in  no 
affidavit  or  other  testimony  as  to  this  petition,  except  the 
first  answer  of  Phelps  to  the  original  bill,  which  answer 
had  been  withdrawn  and  another  substituted,  and  in  which 
first  answer  Phelps  stated  his  knowledge  at  that  time  of  the 
low  valuation  of  this  property  in  the  assessor's  books,  and 
that  it  was  a  custom  to  assess  property  at  only  half  its  real 
value. 

The  petition  was  fully  heard  at  this  term  by 

B.  Sumner,  counsel  for  Phelps,  and  /.  BoUes,  for  Bent- 
ley  and  Wife. 

WooDBUKT,  J.  The  grounds  set  out  in  this  application 
for  a  rehearing,  are  five  in  number. 

They  are  not  sustained  by  any  evidence  offered  by  tl» 
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petitioner,  except  his  own  affidavit.  But  taking  it  for 
granted  that  his  affidavit  states  the  truth,  it  is  necessary  to 
examine  how  far  any  good  reason  is  shown  there  for 
another  hearing  of  the  original  caase. 

I  say  good  reason,  for  though  some  cases  regard  a  rehear- 
ing as  a  matter  merely  of  discretion  in  the  Court,  and  not  a 
right  of  the  party,  (Daniel  r.  Mitchell,  1  Stor.  R.,  196; 
JBmer$en  v.  Dairies^  1  Woodb.  &  Min.,  21,)  yet  I  should  be 
aorry  to  have  any  suitor  go  from  this  tribunal  without 
allowing  him  as  full  an  opportunity  to  be  heard  as  the  law 
permits,  and  while  any  new  and  material  light  is  lil|:ely  to 
lie  flung  on  the  controversy. 

Whether  &om  his  affidavit  there  exists  a  probahility  of 
obtaining  more  such  light  here,  is  the  inquiry.  If  this 
probability  is  made  out  on  proper  &cta  and  principles,  the 
discretion  of  the  Court  should  be  exerted  in  &vor  of  the 
ai^lication.  Huwter  v.  Marlhcro\  %  Woodb.  &  Min.,  158 ; 
D»gg€U  V.  Emerson^  1  Woodb.  d&  Min.,  1. 

Generally  as  much  muet  be  shown  to  justify  a  rehearing 
ia  equity,  as  is  necessary  to  obtain  a  new  trial  at  common 
law.  DoggeU  v.  JEmersan,  1  Woodb.  &  Min.,  Emeraan^ 
T.  IkmeBf  and  HufUer  v.  Marlboro^,  cited  above ;  Baker  and 
Wife^  V.  Whiting  et  al.,  1  Stor.  R.,  218. 

Stat,  in  truth,  such  is  the  character  of  these  motions  and 
the  range  of  argument  and  inquiry  indulged  in  them,  that 
the  party  making  them  virtually  gets  the  benefit  of  a 
rehearing  in  the  discussion  of  the  application,  even  if  the 
rehearing  be  refused.  For  if  the  Court  decide  against  or  in 
&vor  of  the  application,  so  would  they  usually  on  the 
rehearing. 

It  is  only  when  another  motion  is  to  follow  a  rehearing, 
and  a  new  trial  to  be  asked  on  new  and  diflferent  evidence, 
not  all  n€w  disclosed,  that  this  result  does  not  in  general 
iBsiver  evwy  desirable  purpose.  '  I  shall,  therefore,  go  more 
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&lly  into  the  new  testimony,  and  the  reasons  Irtiieh  ard 
diBcloBed  on  this  applieation. 

The  first  (^use  assigned  for  a  rehearing  is  a  mere  general 
allegation  that  the  conclusion  was  erroneous,  to  which  the 
Court  before  arrired,  holding  that  the  deed  in  controrersy 
was  in  equity  a  mortgage  and  meant  to  secure  a  debt 
between  the  parties* 

As  no  reason  is  giren  under  this  head,  why  that  conclu- 
sion was  erroneous,  and  as  the  Court  in  rendering  judgment 
originally  between  these  parties,  specified  the  facts  and 
numerous  precedents  and  reasons  in  faror  of  that  conclusioui 
I  must  be  excused  for  still  abiding  by  it  and  not  going  or«r 
^em  again,  unless  some  particular  causes  are  pointed  out 
mider  the  other  heads,  rendering  it  just  to  tax  the  opposite 
side  with  tte  trouble,  expense  and  delay  of  such  a  rehear- 
ing. 

The  second  ground  assigned  presents  only  a  question 
of  technical  pleading.  It  is,  whether,  under  a  general 
allegation  that  a  deed  is  a  mortgage,  a  party  can  prove  a 
defeasance,  or  numerous  confessions  of  the  other  side  of  the 
eodstence  of  a  defeasance. 

It  would  seem  to  be  one  of  the  first  elements  of  eridence, 
that  all  particulars  are  to  be  admitted  in  evidence,  which 
go  to  sustain  a  general  averment.  See  Nesmiih  et  aL  v. 
Calvert  ei  aJL,  1  Woodb.  ic  Min.,  34 ;  Brawn  v.  BarrM^ 
Mass.  Dist.,  1848. 

It  would  seem  no  more  necessary  here,  aftefr  alleging  that 
the  deed  was  a  mortgage,  to  proceed  and  state  further,  that 
it  became  so  by  a  defeasance,  than  after  alleging  that  a 
defendant  had  committed  an  assault  and  battery  on  the 
plaintiff,  to  be  obliged  to  add,  it  was  committed  with  a 
Mow  by  one's  hand  or  with  a  cane  before  evidence  is 
admiasible  to  prove  it  was  so  committed.  In  the  well 
known  case,  so  like  this  in  this  respect,  of  Morris  v.  Nixrn^ 
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1  Howard,  127,  no  allegation  was  made  of  a  defeasance, 
and  none  in  Flagg  v.  Manuj  2  Sumner,  642.  In  others, 
where  a  defeasance  existed  in  form,  it  is  sometimes  set  out 
distinctly.  Jenkins  v.  Eldridge^  3  Story,  181.  Though 
in  some  it  is  beliered  to  have  been  considered  necessary  to 
make  the  special  averment  of  it,  making  it,  however,  as 
used  to  be,  a  long  allegation  of  particulars  as  to  the  mode 
of  committing  a  trespass,  can  do  no  harm.  ' 

In  Chancery,  if  such  an  averment  was  deemed  requisite, 
and  by  its  omission  an  error  in  pleading  had  occurred,  and 
it  was  pointed  out  at  the  hearing,  an  amendment  would 
usually  be  allowed  on  slight  terms.  See  Tuft$  v.  Tufts^ 
at  this  term.  And  wlien  not  pointed  out,  nor  objected  to  at 
the  trial,  defects  like  this  are  usually  regarded  as  waived 
or  cured.  See  Garland  v.  DaviSy  4  Howard,  131 ;  1  Story, 
218 ;  16  Yes.,  348 ;  2  Ball  &  Beatt.,  457. 

In  no  equitable  view,  therefore,  would  it  furnish  any 
ground  for  rehearing  after  the  petitioner  had  argued  the 
case  without  objecting  to  it,  and  after  an  ojnnion  had  been 
pronounced  on  the  merits  between  the  parties. 

The  third  and  fourth  grounds  assigned  for  a  rehearing 
relate  to  a  supposed  misapprehension  about  the  value  of  the 
property,  by  not  considering  at  all  the  testimony  of  Page 
as  to  their  value.  These  grounds  might  be  sufficient,  if  this 
testimony  had  been  entirely  overlooked  at  the  hearii^  by 
the  counsel  and  the  Court,  and  the  rest  of  the  evidence  had 
been  in  truth  too  uncertain  for  any  guide.  But  this  testi- 
mony was  suggested  and  fully  argued  by  counsel,  and 
considered  by  the  Court.  It  was  not  particularized  in  its 
written  opinion,  to  be  sure,  as  Page  was  not  a  witness 
called  by  Phelps  to  i»rove  the  value,  but  called  by  the  other 
party  and,  to  appearances,  was  called  by  them  mainly  with 
a  view  to  show  confessions  of  Phelps,  implying  that  the 
deed  was  a  mortgage.     It  is  only  at  the  close  of  his  tesli- 
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mony  in  answer  to  an  interrogatory,  that  he  says  anything 
abont  the  value,  and  there  observes  that  at  auction,  he  does 
not  think  the  land  would  then  have  brought  more  than  the 
otMisideration  in  the  deed,  but  adds  that  he  himself  would 
have  given  more  for  it. 

As  the  other  witnesses  for  Bentley  and  Wife,  Who  were 
questioned  fully  as  to  the  value,  seemed  chiefly  relied  on 
concerning  this  point,  and  as  they  agreed  in  the  main,  and 
to  a  much  larger  sum,  the  result  of  their  evidence,  and  not 
of  Page's,  was  particularized  by  the  Court  in  its  opinion. 
These,  too,  were  corroborated,  also,  in  their  larger  estimate 
by  the  high  rents  actually  charged  at  times  and  collected, 
and  by  the  high  price  actually  given  by  Mrs.  Jones,  or  her 
grantors,  for  the  property  originally,  by  the  repaira  which 
had  just  been  made,  and  the  general  rise  of  most  real 
property  in  a  growing  city.  It  was  not  considered  that 
Page's  opinion  outweighed  both  the  other  witnesses,  and 
all  their  corroborating  circumstances ;  a  rehearing,  therefore, 
on  account  of  Page's  evidence  not  being  specified,  when  it 
was  argued  and  considered,  could  not  be  justifiable.  I 
then  suggested  and  still  think  that  more  evidence  could 
easily  have  been  offered  concerning  the  value,  if  both  parties 
had  not  supposed  it  was  near  what  the  two  principal  wit- 
nesses as  to  this  testified.  The  natural  inference  then  was 
that  this  might  have  been  the  reason  why  the  defendant 
Phelps  then  put  in  as  I  meant  to  remark  in  my  opinion,  no 
evidence  whatever  on  this  point,  except  such  as  existed  in 
his  own  answer.  It  now  appears  by  a  previous  answer  of 
his  before  filed  and  withdrawn,  that  he  then  knew  all 
about  the  low  assessment,  which  was  in  1827  put  on  the 
property  for  city  taxes,  and  which  lie  now  wishes  to  use  as 
evidence  on  a  rehearing.  But  he  did  not  then  offer  even 
that  assessment. 

VOL.  III.  36 
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Nor  does  he  now  plead  any  exeuse  by  accident  or  otbar* 
"wiae,  for  not  offering  it  before.  Probably  it  was  becauee 
he  then  knew  and  stated  it  was  much  Iowa:  than  tl»  true 
value.  The  negligence  evinced  by  the  delay  in  this  cause 
would  be  fatal  to  a  motion,  either  for  a  rehearing,  or  fw  a 
new  trial  on  the  ground  of  new  testimony  discovered.  See 
cases  in  Feariiig  et  oL  v.  De  Wolf,  and  Aiken  v.  JB^emi^ 
ante ;  6  Russ.,  195 ;  1  Story,  218 ;  16  Yes.,  348. 

The  other  new  testimony  mentioned  in  the  petition  would 
also  be  objectionable  for  a  rehearing,  on  the  ground  that  it 
is  merely  cumulative,  to  the  same  point  and  fact  of  value. 
1  Story,  330  j  2  Sumn.,  335. 

It  is  charitable  to  conjecturo  that  this  extraordinary 
omission  to  offer  evidence  of  this  kind,  or  some  other,  as  to 
the  value,  arose  partly  from  another  cause  than  assent  to 
the  value  as  testified  to  by  Mr.  Bell  and  Mrs.  McLane,  and 
that  cause,  an  impression  that  the  value  in  1827  might  not 
be  a  very  material  point. 

It  is  undoubted  that  sometimes  more  and  sometimes  less 
importance  is  attached  to  the  value  in  settling  the  question 
whether  the  deed  of  the  property  was  a  mortgage  or  n4ii. 
It  is  very  material  or  not,  according  as  the  proof  on  that 
shows  a  great  disparity  or  not,  and  as  thmre  may  be  several 
other  strong  proofs  or  not,  that  the  deed  was  a  mortgage. 

But  in  the  present  case  it  must  be  conceded  that  the 
large  disparity  in  value  to  be  inferred  from  the  evidence  a( 
Mr.  Bell  and  Mrs.  McLane,  and  also  from  the  large  rents 
sometimes  collected,  and  all  the  other  circumstances  before 
enumerated,  made  this  fact  a  very  strong  point  for  the 
complainants  among  several  others. 

Supposing,  then,  an  error  was  conunitted  concerning  the 
true  value,  on  account  of  the  abeence  of  the  city  valuations, 
and  supposing  they  were  more  than  half  the  true  value, 
notwithstanding  the  usages  ro£irred  to  by  Doctor  Phelps  in 
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his  first  answer,  and  as  large,  likewise,  as  they  would  have 
been,  had  Mrs.  Jones  and  her  daughter  not  been  the  widow 
and  the  fatherless  orphan,  .and  plunged  in  poverty  and  debt 
so  as  to  be  favored  by  the  assessors  in  a  low  assessment. 
Suppose  further,  that  on  a  rehearing,  the  case,  by  still 
another  motion,  could  after  this  neglect  and  delay  by  Phelps 
to  offer  this  or  other  evidence,  known  to  him  before,  might 
on  heavy  terms  be  allowed  to  be  reopened,  or  a  supple-* 
mental  bill  be  filed  to  reach  it,  and  new  testimony  as  to 
the  value  be  introduced,  which  is  not  cumulative,  and 
enough  to  satisfy  the  Court  the  disparity  was  much  smaller 
than  they  believed  at  the  hearing. 

For  a  rehearing  would  be  of  no  use,  unless  the  case  was 
allowed  also  to  be  reopened  for  new  evidence  or  a  supple- 
mental bill  permitted  in  order  to  use  it.  1  Story,  233; 
Ambler,  293,  587;  2  Ball  &  Beat.,  457;  3  John.  Ch., 
124 ;  5  Mason,  303. 

Yet  after  all  this,  the  decree  must  stand.  All  the  other 
points  and  grounds  to  show  the  deed  to  have  been  a  mort- 
gage, and  several  of  them  dwelt  on  longer  and  more  decisive 
than  this,  would  still  remain  unobviated,  unimpaired,  and 
require  a  judgment  again  for  )he  original  complainants. 
This  is  very  manifest,  and  consequently  would  render  a 
rehearing  useless  on  this  point,  if  nothing  new  could  be 
proved  on  the  others.  There  would  still  be  all  the  evidence 
to  show  a  mortgage  by  Phelps,  frequent  admissions  as  to  a 
defeasance,  all  as  to  his  express  and  repeated  statementu  it 
was  a  mortgage,  and  should  be  treated  as  a  mortgage,  and 
even  to  Page  himself,  concerning  his  moral  right  not  to  use 
it  otherwise,  all  as  to  the  relation  of  creditor  and  debtor  long 
existing  between  the  parties,  to  indicate  that  taking  the 
deed  was  meant  for  security,  rather  than  an  absolute  pur- 
chase, all  the  alterations  by  some  one  of  a  number  of 
the  receipts  in  Phelps's  possessicm  to  change  the  aspect  of 
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the  payments  from  inter^t  on  a  debt  as  if  a  mortgage,  to 
rent  on  a  lease,  all  the  written  evidences  delivered  by  him 
to  Mrs.  McLane,  indication  of  an  old  debt  still  existing  on 
account  of  his  loans  to  Mrs.  Jones,  and,  in  short,  numerous 
dark  clouds  which  hang  over  the  transaction,  against  an 
absolute  sale,  and  in  favor  of  a  mortgage. 

Until  Dr.  Phelps  can  discover  evidence  on  his  part  to  put 
a  different  face  on  these  points,  and  he  does  not  pretend  it 
can  be  done,  until  he  can  show  that  others  have  been 
tampering  with  his  papers,  and  without  his  sanction  making 
material  alterations,  and  that  others  have  been  guilty  of 
exaggeration,  equivocation  or  perjury  in  their  evidence 
against  him,  a  rehearing  would  be  of  no  use,  and  there 
would  seem  to  be  no  sufficient  justification  for  the  delay 
and  expense  attending  it.  Even  if  granted,  it  must  be  fol- 
lowed by  the  still  further  delay  and  expense  of  an  application 
to  reopen  the  case  for  new  evidence,  and  this,  after  all,  to 
only  a  single  position  out  of  several  others,  and  which 
others  prove  very  strongly,  independent  of  this  one,  that  the 
deed  to  him  was  meant  to  be  considered  a  mortgage. 

One  other  consideration,  and  I  have  done.  As  the  case 
now  stands,  the  consequences  of  that  decision  do  not  seem 
so  severe  on  Dr.  Phelps  as  to  require  any  stretch  of  inter- 
ference or  sympathy  to  grant  any  unusual  indulgence.  He 
is  entitled  to  what  is  right,  however,  and  shall  receive  it, 
so  far  as  he  can  on  the  evidence. 

He  will  now  be  allowed  to  receive  all  his  debt,  with 
interest  on  the  whole  to  this  time,  and  due  charges  for 
repairs,  taxes  and  proper  expenses,  and  the  only  privation 
which  he  must  suffer  by  treating  the  case  as  proved  to  be 
a  mortgage,  is,  that  the  orphan  daughter  of  his  widowed 
debtor,  instead  of  himself,  will  be  permitted  to  receive  any 
benefit  from  the  greater  value  of  the  property  now,  than 
the  amount  which  is  justly  due  to  him. 
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It  will  be  seen  that  in  these  remarks  I  have  covered  the 
fifth  ground  assigned  for  a  rehearing}  as  well  as  all  the 
other  grounds,  and  that  I  do  not  feel  justified  in  granting  it 
on  account  of  either  of  them. 

Rehearing  disallowed. 


B.  G.  Simpson  v.  James  S.  Wiggin  et  aL 


Where  usnry  is  arerred  to  have  taken  place  between  A  &  Co.  and  B  In  a  loan  of 
money  and  sale  of  goods,  if  B  afterwards  sell  the  same  goods  to  C,  the  latter 
cannot  take  adTtntnge  of  raeh  nsnry. 

9o  if  ftnnd  or  misrepresentation  existed  as  to  the  goods  in  the  sale  hetweoa 
A  &  Co.  and  B,  no  recovery  can  be  had  by  C  for  it,  against  A  &  Co.,  nnlees 
they  were  practiced  on  C  also  by  A  &  Co.,  and  in  that  last  sale,  if  done  by  A 
alone,  he  mnst  be  prosecuted  alone  for  what  he  did  alone  and  wrongftUlj. 

ATerments  by  a  vendor  as  to  the  price  or  value  of  an  article,  if  exaggerated,  are 
not  so  strong  evidence  of  fraud  as  erroneous  averments  in  relation  to  tide  or 
other  material  faols  more  ezdoaivaly  within  hie  own  knowledge* 

And  if  an  article  like  tobacco  in  kegs  is  sold,  and  is  partly  opened  for  inspeotioni 
and  more  is  offered  to  be  opened,  and  the  quality  turns  out  to  be  worse  than 
either  porty  supposed,  the  vendor  is  not  liable  for  fraud,  nor  era  that  sale  or  a 
subsequent  sale  of  the  article  be  rescinded  on  that  ground. 

If  a  vendee  discovers  articles  so  purchased  to  be  of  less  value  than  he  supposed, 
and  wishes  to  rescind  the  contract  on  that  account,  or  for  fraud  practiced  in 
the  ealo,  he  ehonld  offor  to  retvzn  the  articles,  and  not  dispose  of  thorn  at  publie 
auction,  and  proceed  in  equity  for  damages  merely. 

The  remedy  for  damages,  in  such  a  case,  is  fiill  at  law. 

M  B,  in  an  exigency  to  obtain  money,  or  suffsr  a  largo  kMs,  agree  to  giro  leara 
for  an  article  on  long  credit  than  its  market  value,  in  order  to  sell  it  soon  and 
raise  a  part  of  the  money,  the  sale  is  not  void  for  oppression,  and  probably  not 
Ibr  uevry,  if  nothing  material  was  ceaoenled,  and  the  vendor  was  not  tho 
creditor  of  the  purohaser,  nor  a  money  lender,  bat  a  dealer  in  goods  like  thoeo 
told. 

36* 
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This  was  a  bQl  in  equity  upon  the  following  allegations. 

One  R.  C.  Otis,  of  Southport,  Wisconsin,  having  a  large 
amount  of  real  estate,  so  situated  that  his  title  to  it  would 
be  lost,  and  some  $16,000  or  $20,000  sacrificed,  if  he  did 
not  raise  about  $9000  before  the  5lh  of  November,  1845, 
proceeded  to  Boston  with  a  view,  if  possible^  to  borrow  that 
amount  in  money. 

Upon  his  arrival  there,  he  was  unable  to  effect  a  loan, 
unless  on  such  terms  as  seemed  almost  equally  ruinous 
with  the  losses  anticipated  if  he  did  not  succeed.  After- 
wards he  met  with  Wiggin,  one  of  the  defendants,  in 
October  of  that  year,  and  attempted  to  obtain  the  money 
from  him. 

Wiggin  was  unwilling  to  lend  it  on  any  security  which 
Otis  was  able  to  give,  but  being  a  merchant  in  company  with 
Copeland,  the  other  defendant,  agreed  to  sell  Otis  $13,009 
worth  of  goods,  as  valued  in  the  invoice,  the  prices  to  be 
agreed  on  between  them,  and  the  articles  to  be  selected  by 
Otis,  except  that  a  lot  of  tobacco,  amounting  to  about  80,769 
lbs.,  should  constitute  a  part  of  the  goods,  at  25  cts.  per 
lb.,  making  $5197.50. 

The  title  of  the  goods  was  to  be  secured  to  Wiggin  A 
Co.  till  other  satisfactory  responsibility  could  be  obtained 
by  mortgages  in  Wisconsin,  or  by  a  sale  of  the  goods. 

In  the  meantime  Wiggin  was  to  accompany  Otis  west- 
ward, and  advance  such  other  sum  on  like  security  as  might 
be  necessary  to  relieve  Otis,  not  exceeding  $9000. 

The  goods  were  packed  and  forwarded  towards  Detroit, 
and  Wiggin  and  Otis  started  for  Wisconsin.  Having 
reached  Detroit,  and  being  unexpectedly  detained  there  for 
a  day  about  the  4th  of  November,  Wiggin  applied  to  Simp- 
son, the  complainant,  to  purchase  the  goods  of  Otis  and 
pay  or  secure  their  value.  He  exhibited  an  invoice  of 
them,  aad  recommended  their  good  quality.    At  length 
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SimpeoD  agreed  to  purchase  them  on  a  discount  of  $1860 
from  the  bill  of  sale  to  Otis  by  Wiggin  d&  Co.,  but  in  that 
bill  the  tobacco  had  been  invoiced,  by  Otis's  request,  at 
30  cts.  per  lb.,  instead  of  S25,  the  actual  price  given. 

Simpson  assigned  the  goods  to  C.  Howard,  as  security 
for  $6000  which  he  borrowed  of  him  and  paid  over  to 
Otis,  and  gave  his  notes  and  draft  to  him  for  the  balance, 
all  of  which  were  transferred  to  Wiggin  &,  Co.,  and  further 
security  given  by  Otis  when  they  reached  Wisconsin,  for 
the  residue  of  the  amount  to  be  paid  Wiggin  for  the  goods, 
and  the  $9000  advanced  by  him  in  money. 

Things  remained  in  this  situation  till  the  goods  failed  to 
reach  Buffalo  so  early  as  was  expected,  and  a  portion  of 
them  were  found  to  be  much  injured  by  accidents  on  their 
way  thither.  Other  portions,  including  the  tobacco,  were 
found  not  to  be  in  a  merchantable  condition  and  were 
stopped  at  Buffalo  by  the  agents  of  the  complainant.  The 
tobacco  was  sent  to  New  York  city  for  sale,  and  the  articles 
damaged  on  the  canal  were  sold  at  public  auction  at  Buffalo. 
The  rest  were  forwarded  by  sailing  vessels  to  Detroit,  and 
injured  by  the  long  passage  and  accidents  before  arriving 
there.  The  whole  realized,  after  being  sold  by  Simpson's 
agents,  but  little  more  than  the  $6000  advanced  by  Howard. 

The  tobacco  was  afterwards  sold  back  to  Wiggin  &  Co. 
at  the  rate  of  ten  cents  per  lb.,  after  an  angry  negotiation* 
The  present  bill  was  instituted,  averring  fraud  and  usury 
in  Wiggin  &  Co.  in  the  sale  of  the  goods  to  Simpson,  as 
well  as  to  Otis,  and  asking  that  it  be  rescinded,  and  the 
notes  of  Simpson,  which  had  been  transferred  by  Otis  to 
Wiggin  ^  Co.,  be  pronounced  null  and  surrendered. 

The  answer  of  the  respondents  denied  all  usury  and 
fraud,  or  Biisrepresentations  at  Boston  or  Detroit.  It  further 
denied  any  loan  to  be  effected  by  the  sale  of  the  goods  to 
Otis,  and  alleged  that  the  goods  were  worth  the  price 
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asked  for  them,  consideriog  the  length  of  credit,  risk  of  the 
security  and  distance.  It  further  averred  that  Otis,  and 
not  Wiggin,  made  the  bargain  and  sale  to  Simpson,  and 
that  accidents  and  bad  mani^ement  caused  the  losses  SU9> 
tained  by  Simpson,  as  without  them  the  goods  at  Detroit 
uninjured  by  the  voyage  would  have  sold  for  more  than 
the  invoice.  It  also  alleged  that  Simpson  was  requested  to 
give  up  the  bargain  after  Otis  and  Wiggui  reached  Wiscon* 
sin,  but  did  not  do  it,  though  offered  $^00  if  he  would* 
Rec,  p.  159. 

There  was  much  testimony,  the  results  of  which  will  be 
given  in  the  opinion  of  the  Court  where  material. 

R.  H.  Dana,  Jr.,  counsel  for  the  complainant,  C.  O* 
and  F.  C.  Loring,  for  the  respondents. 

WooDBURT,  J.  The  first  question  to  be  settled  in  this 
case  is,  with  whom  the  respondents  made  their  contract 
and  sale. 

And  if  not  with  the  plaintiff,  whether  the  respondents 
did  or  said  anything  to  the  plaintiff  falsely  and  fraudulently, 
80  as  to  render  them  liable  to  him  in  this  bill. 

In  respect  to  the  first  question,  no  contradictory  evidence 
whatever  exists  that  the  original  contract  at  Boston  was 
made  by  Wiggin  &  Go.  with  Otis.  He  alone  wanted  the 
money,  and  came  to  Boston  and  participated  in  the  purchase. 
Otis  there  acted,  also,  for  himself,  and  not  for  Simpson, 
and,  indeed,  had  then  not  seen  Simpson  or  had  any 
connection  with  him  whatever  in  respect  to  the  matter. 
The  original  usury,  then,  as  well  as  fraud,  and  any  cn-iginal 
misrepresentations  were  all  made  to  Otis,  and  hence  he 
alone  can  prosecute  for  them,  or  rescind  the  sale,  or  avoid 
any  securities  given  to  Wiggin  by  him  on  account  of  it. 

The  loss  by  any  usury  was  Otis's  loss,  and  not  Simp- 
son's, and  it  is  well  settled,  that  if  usury  exist  in  a  sale 
from  A  to  B,  it  is  not  open  to  a  purchaser  of  the  articles 
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from  B,  to  impeach  the  consideration  as  usurious  between 
B  and  A  in  B's  purchase  of  A.  Leader  v.  Aheame^  4  Drury 
&  Warren,  499. 

Again,  no  other  person  like  Simpson  can  obtain  any 
right,  by  assignment  of  the  goods,  to  sue  Wiggin  &>  Co.  in 
his  own  name  for  any  wrong  done  in  that  sale.  Conse- 
quently Simpson,  in  this  bill,  if  recovering  at  all  against 
Wiggin  &  Co.,  must  recover  on  some  agreement  made  by 
them  with  him,  or  some  deception  practiced  by  them  upon 
him  personally. 

All  the  transactions  and  statements  made  at  Boston  with 
Otis,  are,  therefore,  irrelevant  and  incompetent  in  this  bill 
brought  against  Wiggin  &,  Co.  by  Simpson  for  a  wrong 
done  at  Detroit,  except  as  they  may  be  shown  connected 
together,  or  as  the  former  may  throw  some  light  and 
explanation  on  the  latter. 

What  then  took  place  at  Detroit  is  to  be  next  considered. 

The  sale  there  to  Simpson  was  both  in  form  and  sub- 
stance by  Otis,  and  not  by  Wiggin.  The  former  was  the 
veal  owner  of  the  goods  then,  though  they  bad  been  virtually 
pledged  or  mortgaged  to  Wiggin  &>  Co.  as  security  for  the 
purchase  money. 

The  money  was  paid  and  the  notes  and  drafts  given  for 
the  goods  were  eo  nomifie  to  Otis,  and  not  Wiggin  &  Co.    , 

The  benefits  of  the  sale  then  were  to  be  reaped  by  Otis, 
as  principal,  and  not  by  Wiggin  &  Co.,  though  the  latter, 
as  having  a  lien  on  the  goods,  would  not  relinquish  it  till 
they  received  from  Simpson  the  money  and  notes,  as  in 
part  a  substitute  or  equivalent.  The  large  discount  on  the 
goods  at  Detroit  was  also  made  by  Otis,  and  not  by  Wiggin 
&;Co. 

The  sale  at  Detroit,  then,  must  be  considered  a  sale  by 
Otis.  But  at  the  same  time,  Wiggin  may  well  be  regarded 
as  cooperating  with  Otis,  on  account  of  the  pledge  of  the 
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goods  to  him  and  his  partaer,  and  his  interest  in  having  a 
good  and  seasonable  sale  made  of  the  merchandise,  for  hid 
security  and  payment.  Furthermore,  for  what  he  might,  as 
agent  for  Otis,  and  aiding  him,  say  which  was  false  or 
firaudulent,  he  might  in  person  be  answerable  in  a  suit- 
able action  or  bill.  But  the  proceeding  must  not  be  against 
him  and  his  partner,  as  this  is,  nor  against  him  as  principal, 
or  to  rescind  the  contract  at  Detroit,  as  if  it  had  been  made 
with  him,  and  return  the  securities  as  if  executed  to  him 
&  Co.,  and  not  to  Otis,  because  that  contract  was  in  form 
and  in  law  between  Simpson  and  Otis  alone,  and  the  securi- 
ties were  given  to  Otis  alone,  and  afterwards  were  negotiated 
to  Wiggin  by  Otis  towards  payment  of  the  original  purchase 
by  Otis  from  him  and  his  partner. 

It  does  not  alter  the  state  of  things  at  Detroit  on  the 
allegations  in  this  bill,  that  Wiggin  there  gave  some  guar« 
antee  9s  to  the  goods  in  the  name  of  the  firm,  because  if  he 
had  power  to  bind  the  firm  by  such  a  guarantee,  which  is 
doubtful  in  some  views,  this  bill  is  not  instituted  for  a 
breach  of  that  guarantee,  but  rather  for  usury,  oppression 
and  fraud. 

For  reasons  like  these,  it  seems  to  me  there  are  insupera- 
ble difficulties  in  sustaining  the  present  bill  against  Wiggin 
&  Co.,  even  if  Wiggin  conducted  towards  Otis  at  Boston  in 
the  original  sale  in  the  culpable  manner  alleged,  as  Simpson 
had  no  concern  in  that  c<mduct  or  contract. 

So,  if  Wiggin  conducted,  as  is  alleged  at  Detroit,  he  did 
it,  not  as  a  contractor  or  vendor,  but  the  agent  of  Otis, 
selling  to  Simpson ;  his  liability  is  not  on  the  contract,  and 
as  a  party  to  that,  but  for  his  falsehoods  and  misrepresenta- 
tions, as  a  third  person  interfering. 

Under  this  view,  too,  it  would  be  very  diflkolt  to  hold 
Copeland,  his  partner,  liable  for  such  acts  by  Wiggin,  as  is 
attempted  here,  acts  to  aid  Otis,  rather  than  the  firm,  and 
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hardly  imputable  to  Gopektnd,  or  such  as  he  cmght  to  be 
responsible  for. 

But  as  ameudments  in  the  bill,  or  a  new  one  might  be 
lesorted  to,  if  this  7iev  would  clearly  diiqM>8e  of  the  case  as 
it  now  stands,  and  as  some  question  may  remain,  whether 
in  one  aspect  Wiggin  &  Co.,  as  the  present  possessors  of 
the  notes  and  drafts  by  Simpson,  might  not  be  liable  under 
the  bill  in  its  present  form  to  some  extent,  in  amneeium 
mtk  ike  fwteSj  if  he  was  guilty  of  fraud  at  Detroit  in  aiding 
Otis's  sale,  so  as  to  vitiate  the  notes  and  sale,  it  seems 
proper  to  examine  further  into  the  case. 

Certainly,  the  transaction  with  Otis  at  Boston  would 
look,  at  the  first  blush,  like  usury.  On  an  analysis  of  it^ 
however,  Wiggin  does  not  appear  to  have  been  a  money 
lander,  and  desirous  of  securing  an  exorbitant  inter^t  by 
means  of  a  sale  of  property  at  exaggerated  or  sham  prices, 
as  is  frequently  done  by  usurers.  On  the  contary,  he  was 
a  merchant  and  anxious  to  sell  his  goods  at  a  high  profit 
And  the  loan  seems  to  have  been  made  or  promised,  to 
enable  Wiggin  to  sell  his  goods,  rather  than  his  goods 
having  been  sold  to  enable  him  to  lend  his  money.  He 
appears  to  have  been  looking  for  h^h  prices,  rather  than 
usury.  This  might  change  entirely  the  aspeet  of  the  case 
IB  regard  to  usury,  but  still  leave  it  open  to  the  other 
objections,— of  oppression  and  fraud. 

Certain  it  is,  also,  that,  independent  of  usury,  the  bargain, 
as  a  contract  which  Wiggin  made  with  Otis,  was  in  some 
aspects  a  hard  one,  and  the  contract  which  he  helped  afte^ 
wards  Otis  make  with  Simpson,  though  much  less  rigorous 
surely  was  not  free  from  representations,  as  testified  to  by 
some  witnesses,  (though  not  altogether  sustained  by  the 
other  evidence,)  and  according  to  them  going  much  beyond 
the  usual  oomsnendations  bestowed  and  expected  from 
those  who  are  vendors. 

The  law  cannot  in  such  cases  tolerate  the  low  standard 
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of  morals  and  veracity  adopted  in  some  places,  or  in  some 
branches  of  business,  though  it  may  not  punish  as  decep- 
tion what  both  parties  expect  as  mere  praise  or  puffing, 
and  what  may  not,  therefore,  operate  as  falsehood  or  fraud, 
but  merely  as  a  flattering  view  of  the  qualities  and  value 
of  the  property  on  sale. 

As  society  and  trade  exist,  the  law  does  not  regard 
statements  as  to  the  general  value  and  prices  of  articles 
sold  with  so  much  jealousy  and  strictness,  as  those  in 
respect  to  title  and  particular  qualities  or  particular  facts  con- 
nected with  the  articles. 

Prices  are  uncertain  and  fluctuating  from  various  causes, 
and  a  vendor  should  be  expected  to  put  the  most  favorable 
coloring  on  the  general  excellence  and  high  value  of  what 
he  sells.  An  intelligent  vendee,  justly  anticipating  this,  is  not 
deceived  by  it.  But  when  the  vendor  goes  further  and  states 
particular  facts  as  to  title  or  quality,  and  especially  those 
more  within  his  own  knowledge,  reliance  should  and  wiH 
be  often  placed  on  such  statements  and  he  be  held  strictly 
answerable  for  their  correctness.  Mason  et  aL  v.  Croshf 
et  aL,  1  Woodb.  &  Min.,  352. 

In  this  instance,  however,  the  testimony  of  Otis  and 
Howard,  which  goes  to  support  the  misrepresentations, 
comes  from  persons  so  interested  in  the  question,  if  not  in 
the  result  of  this  case,  as  not  likely  to  be  free  from  some 
coloring,  and  the  circumstances  under  which  Otis  made 
both  contracts  were  so  urgent  and  imperative,  and  such  a 
boon  or  relief  was  derived  from  raising  the  money  in  con- 
nection with  them,  that  no  great  effort  was  necessary  lo 
make  him  incur  large  sacrifices  knowingly,  and  without 
the  influence  of  deception  practiced  on  him. 

There  was  a  s^ong  inducement  for  him  to  close  the 
bargain,  even  if  knowingly  supposing  his  loss  might  equal 
several  thousand  dollars,  because  he  would  thus  raise  funds 
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which  he  had  fouDd  himself  otherwise  unable  to  raise,  and 
which  were  necessary  to  prevent  a  forfeiture  and  loss  in 
the  West  of  $15,000  or  $20,000. 

Beside  this,  the  balance  of  the  evidence  appears  to  be, 
that  he  acted  with  his  eyes  open,  rather  than  under  willful 
concealment  or  deception  practiced  upon  him  by  Wiggia 
at  Boston. 

The  tobacco,  which  was  much  the  largest  and  most 
questionable  item,  would  seem  to  have  been  taken  after  a 
full  opportunity  afforded  to  inspect  its  quality.  If  he 
omitted  that  opportunity,  and  chose  to  run  the  risk  without 
much  critical  examination,  it  was  his  own  fault  or  neglect. 
Beside  this,  it  appears  that  he  knowingly  was  to  give  a 
price  beyond  the  wholesale  one  for  cash,  or  even  for  credit, 
unless  it  was  a  credit  at  very  remote  points  and  on  security 
not  entirely  certain.  And,  indeed,  according  to  some  of 
the  evidence,  it  was  understood  to  be  a  price  calculated  to 
indemnify  Wiggin  &,  Co.  for  all  risks  in  so  large  a  sale, 
and  for  other  advances  of  $9000,  if  needed. 

Nothing  is  shown  of  fraud  as  to  the  prices  or  qualities 
of  the  other  articles,  and  the  actual  sales  of  these  other 
articles  in  the  end,  though  at  auction  and  some  of  them 
damaged,  fortifies  this  view ;  especially  when  we  consider 
that  those  sales  were  at  an  unfavorable  seaaon.  Several 
of  them  were  nearly  as  high  as  the  price  given  by  Otis, 
and  most  of  them  above  that  given  by  Simpson,  if  the 
discount  to  him  is  spread  in  an  equal  ratio  over  the  whole. 

But  when  we  come  to  the  second  sale  by  Otis  to  Simp* 
son  at  Detroit,  it  is  true  that  Simpson  had  not  the  same 
means  of  judging  of  the  quality  of  the  tobacco,  by  inspec* 
tion,  as  Otis  had  enjoyed,  the  tobacco  not  being  present  there. 
Beside  this,  the  price  in  the  invoice  or  bill  of  sale  had  been 
put  five  cents  per  lb.  too  high  by  direction  of  Otis ;  and 
Wiggin,  though  not  originating  this  exaggeration,  is  sworn 
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to  have  represented  the  value  of  the  tobacco  to  be  equal  to 
what  was  named.  And  Simpson,  unlike  Otis  in  the  first 
sale,  would  be  obliged  to  rely  on  the  invoice  price  and 
what  was  stated  by  Otis  and  Wiggin  concerning  its  quality, 
in  forming  an  opinion  as  to  its  true  value.  The  tobacco, 
also,  was  the  great  item,  constituting  from  one-third  to 
one-half  of  the  whole  invoice. 

It  is  to  be  recollected,  likewise,  that  Simpson  had  no 
such  reason  for  knowingly  giving  a  high  price  as  Otis,  not 
being  under  a  necessitous  pressure  like  him,  nor  asking  a 
favor  like  him,  through  the  goods  to  raise  money,  and  that 
Wiggin  should  have  appreciated  and  respected  this  difference 
in  making  his  statements  there. 

But  some  extenuation  and  obviating  circumstances  exist 
in  respect  to  this  view  of  the  transaction  at  Detroit. 

The  large  reduction  which  was  made  there  to  Simpson 
from  the  prices  that  had  just  been  given  by  Otis,  which 
was  $800,  beside  the  over  entry  of  $1000  on  the  tobacco, 
and  the  really  higher  value  of  these  goods  at  Detroit  than 
at  Boston,  might  be  considered,  in  the  absence  of  other  evi- 
dence, quite  a  sufficient  inducement  for  him  to  trade  without 
presupposing  any  fraud  or  falsehood  practiced  on  him  on 
the  part  of  Wiggin  at  Detroit. 

After  this  deduction,  it  is  far  from  certain  that  Simpson 
actually  gave  much  more  for  the  goods  than  they  would 
have  been  worth  at  Detroit,  if  arriving  there  in  season  and 
undamaged,  and  the  tobacco  in  as  good  a  state  as  all  parties 
were  justified  in  expecting.  One  of  the  plaintiff's  wit- 
nesses testifies  to  this,  independent  of  the  tobacco,  which 
he  did  not  see. 

It  does  not  appear  that  Wiggin  himself  supposed  the 
tobacco  to  be  essentially  injured  by  mould  or  age,  but  it 
had  been  sold  to  him  low  to  close  up  an  old  consignment, 
and  after  the  form  of  the  plugs  had  become  unfashionable, 
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and  was  in  reality  worth  more  than  he  gave,  and  had 
originally  been  limited  by  the  consignor  at  much  more,  viz., 
28  cts.,  and  would  probably  sell  high  in  the  West,  where 
in  this  matter,  at  least,  fashion  would  be  less  regarded 
than  substance.  This  misapprehension,  apparently  on  all 
hands,  as  to  the  condition  of  the  tobacco,  has  not  had  suffi- 
cient weight  in  the  argument,  nor  a  series  of  accidents  and 
untoward  events,  for  which  neither  party  can  be  very 
blamable.  Several  of  them  seem  to  have  combined  together 
to  render  the  proceeds  of  this  sale  at  Detroit  most  unfortu- 
nate, and  very  different  from  the  anticipations  which  might 
honestly  and  naturally  have  been  formed  in  respect  to  them 
beforehand. 

The  goods  arrived  too  late  in  the  season  at  Buffalo,  being 
not  till  November,  and  many  of  them  never  reached  Detroit 
at  all,  and  none  till  the  next  season.  Parts  were  injured 
on  the  canal  on  their  way  to  Buffalo,  and  others  still  were 
damaged  while  going  thence  to  Detroit.  Forced  sales 
were  also  made  of  some  at  public  auction,  and  at  points 
short  of  Detroit,  and  where,  if  the  market  was  not  glutted, 
they  would  not,  of  course,  bring  so  much  as  farther  west, 
nor  so  much  after  the  forwarding  season  was  over,  and 
much  less  would  they,  when  disposed  of  there  on  short 
notice,  and  for  cash,  and  not  as  at  retail,  and  partly  on  credit. 

The  tobacco  was  never  attempted  to  be  sent  forward  to 
its  destination,  and  sold  there  in  the  customary  advan- 
tageous manner,  but  turned  aside  and  hastened  to  New 
York  city  for  disposal  at  auction  prices,  and  at  a  loss  similar 
to  what  might  be  sustained  in  sending  coals  to  Newcastle. 

When  the  kegs  were  opened,  likewise,  and  carefully 
examined,  the  effects  of  age  and  mould  on  the  tobacco  were 
found  to  be  greater,  probably,  than  the  original  owners 
before  Wiggin,  or  Wiggin  himself,  or  Otis  had  supposed. 

This  difference  would  not  seem  to  have  been  known  to 
the  respondents,  or  to  have  been  concealed  by  any  fraud, 
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and  its  consequences  must,  therefore,  fall  on  the  possessor, 
as  well  as  soofie  of  the  evils  from  the  other  injurious  acts 
which  originated  with  the  plaintiff's  agents. 

These  constitute  the  different  aspects  of  the  affair  as 
connected  with  the  sale  at  Detroit.  They  are  not  decisive 
as  to  the  liability  of  Wiggin  alone  for  what  he  did  there,  or 
if  liable,  not  decisive  as  to  any  very  large  amount  of  dam- 
ages caused  alone  by  improper  representations  made  by 
Wiggin. 

But  the  balance  of  the  whole  seems  to  give  an  unfavorable 
impression,  to  some  extent,  as  to  the  correctness  of  his 
statements  to  Simpson,  and  his  design  by  them  to  mislead 
him  in  the  purchase. 

There  is,  however,  one  other  difficulty  in  a  remedy  for 
that  in  Chancery,  on  the  facts  of  the  case  as  now  presented, 
which  is  not  to  be  overlooked. 

Instead  of  offering  to  return  these  articles  at  Detroity 
where  they  had  been  sold  and  possessed  the  highest  value, 
and  then  asking  to  have  the  contract  rescinded,  and  the 
notes  restored,  which  is  the  ordinary  course  in  such  cases, 
no  offer  was  made  to  return  any  of  them,  except  the 
tobacco,  and  that  was  at  New  York,  and  not  Detroit. 

Without  holding  that  the  neglect  to  offer  a  restoration 
of  the  property,  or  a  restoration  at  a  particular  place,  or 
that  an  inability  to  do  it  prevents  this  Court  from  enter- 
taining jurisdiction  on  its  equity  side,  when  the  rescinding 
of  a  contract  is  asked,  or  other  relief  suitable  to  the  case,  it 
may,  at  least,  be  considered  that  such  is  the  general  rule, 
and  any  exceptions  to  it  must  be  clearly  made  out  before 
they  can  be  sustained.     6  East,  451 ;  Long  on  Sales,  242. 

Sometimes,  when  damages  are  a  proper  mode  of  relief, 
the  party  is  sent  to  a  Court  of  Law  to  recover  them,  when 
the  remedy  there  is  ample  and  what  has  been  received 
cannot  be  restored,  so  as  to  justify  the  equitable  remedy  of 
rescinding. 
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At  Other  times,  if  this  Court  can,  in  a  particular  case, 
make  an  award  of  damages,  as  it  sometimes  does,  it  must 
be  where  part  of  the  property  can  be  restored,  and  damages 
allowed  for  the  rest,  or  where  a  restoration  is  impossible 
through  the  wrong  of  the  opposite  side,  or  where  jurisdic- 
tion exists,  for  other  grounds  and  reasons,  to  proceed  and 
give  damages  alone.  Warner  v.  Daniels^  1  Woodb.  & 
Min.,  90;  2  Stor.  Eq.  Jur.,  <^  794;  3  Merivale,  643. 

Whether  damages  alone  could  be  given  in  equity,  on  the 
facts  appearing  here,  or  damages  and  a  restoration  of  the 
drafts  and  notes,  is  very  doubtful,  if  the  bill  was  by  Otis 
against  both  of  these  respondents. 

But  it  is  quite  certain  that  Simpson  has  no  claim  to  such 
a  decree,  in  a  bill  in  the  present  form,  and  against  both  of 
them. 

His  best  chance  for  a  recovery  would  seem,  on  the  present 
evidence,  to  be  in  a  bill  against  Wiggin  alone,  for  his 
cooperation  with  Otis  in  representations  in  the  sale  at 
Detroit,  as  to  the  tobacco,  which  the  plaintiff  considers 
clearly  exaggerated  and  untrue. 

But  whether  a  recovery  at  all  could  then  be  had,  or  how 
much  damages  Simpson  thus  sustained,  or  what  would  be 
the  true  rule  of  damages  then,  and  what  the  new  evidence 
and  principles  to  govern  a  recovery  in  such  cases,  different 
from  those  proper  in  a  bill  in  form  like  this,  and  against 
Copeland,  as  well  as  Wiggin,  cannot  be  properly  decided 
now. 

But  in  order  to  leave  the  door  entirely  open  for  any  other 
relief  the  complainant  may  be  advised  to  attempt,  I  propose 
to  let  this  bill  be  dismissed  without  prejudice. 

NoTS.^Aii  injnnetion  now  existing  against  the  negotiation  of  the  notes  hj 
Wiggin,  it  was  allowed,  on  motion,  that  the  decree  of  dismissal  be  not  entered 
till  the  next  term,  in  order,  in  the  meantime,  that  new  proceedings  be  iutitated 
or  the  controTeny  arranged. 

36* 


i 


426  MASSACHUSETTS, 


Tufts  9.  Tufts  tt  ai. 


Anna  Tufts,  Petitioner,  v.  Charles  Tufts  et  al. 

A  rehearing  will  not  be  granted  in  this  Court  merely  on  a  certificate  of  eoumel^ 
ttating  as  a  reason  only  an  error  in  law  on  a  particular  point. 

There  should  be  shown,  in  order  to  justify  a  rehearing,  some  new  fact  or  prece* 
dent,  or  some  specific  mistake. 

The  same  Court  should  not  be  asked,  on  the  same  facts  and  eases  and  arguments, 
to  consume  the  public  time  and  consider  whether  to  change  its  opinion  or  not, 
but  such  an  examination  belongs  more  properly  to  an  appellmte  tribunal. 

This  was  a  petition  for  a  rehearing  in  the  case  decided 
between  these  parties  near  the  commencement  of  this  term 
and  reported  in  this,  volume. 

The  petition  sets  out  a  certificate  of  two  counsel  as  to 
the  propriety  of  a  rehearing,  but  assigns  no  other  ground, 
except  that  the  petitioner  feels  aggrieved  by  the  former 
decision,  and  thinks  it  erroneous  in  holding  the  agreement 
or  trust  between  these  parties  named  in  the  opinion  to  have 
been  executory  instead  of  executed. 

Rand,  for  the  petitioner,  Sewall  and  Fletcher  for  the 
respondents. 

Woodbury,  J.  This  petition  does  not  aver  any  new 
evidence,  new  point,  new  precedent  or  new  argument,  as  a 
ground  for  a  rehearing,  though  that  course  is  usual  in  such 
applications.  Doggeit  v.  Emerson,  1  Woodb.  &  Min.,  1 ; 
Jenkins  v.  Eldridge,  3  Story,  300 ;  Hunter  v.  Marlboro^ 
2  Woodb.  &  Min.,  158 ;  and  Bentley  and  Wife  v.  Phelps^ 
ante. 

Nor  does  it,  as  is  customary,  when  nothing  new  has  been 
discovered,  set  out  any  special  mistake  in  law  or  fact  as  a 
re^on  for  a  rehearing,  except  that  the  contract  or  trust 
between  these  parties  described  in  the  bill  was  held  by  the 
Court  to  be  executory,  when  they  were  executed.     The 
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petitioner  claims,  however,  that  the  certificate  of  counsel 
offered  here,  stating  the  case  is  a  proper  one  for  a  rehearing, 
is  alone  sufficient  to  warrant  it. 

But  the  decision  by  m7  predecessor,  as  well  as  of  myselfy 
against  the  sufficiency  of  such  a  certificate,  standing  alone, 
and  the  reasons  for  our  opinions,  may  be  seen  fully  in  two 
recent  cases,  and  supersede  the  necessity  of  going  into 
them  here.  Jenkins  v.  Eldridge^  3  Story;  Davies  v. 
Emerson^  1  Woodb.  &  Min.,  21. 

The  application,  then,  must  rest  entirely  on  the  general 
ground  specified  as  to  the  decision  of  the  Court  having 
been  erroneous,  in  respect  to  the  agreement  or  trust  growing 
out  of  it  having  been  executory. 

Where  counsel  certify  to  the  propriety  of  a  rehearing  in 
England,  without  stating  the  reasons,  it  is  to  be  presumed 
that  there  is  usually  some  specific  ground  for  it  in  some 
particular  accident  or  mistake  which  has  happened,  or  in 
something  new  to  be  presented,  by  way  of  fact  or  argument, 
and  not  a  mere  difference  of  opinion  between  the  failing 
party  or  his  counsel  and  the  Court.  Otherwise,  as  my 
predecessor  remarked  in  Eldridge  v.  Jenkins^  3  Story, 
305,  '*  I  fear  that  suits  would  become  immortal." 

It  is  certainly  somewhat  extraordinary  to  apply  to  the 
same  Judge  to  go  over  again  forthwith  the  same  matter 
and  arguments,  and  nothing  more. 

Before  pressing  such  cases,  it  should  be  remembered 
what  is  due  to  the  rights  of  the  opposite  side,  what  to  other 
suitors,  waiting  to  have  their  important  business  on  the 
docket  despatched,  not  to  dwell  on  what  is  also  due  to  self- 
respect,  both  in  counsel  and  the  Court. 

But  I  have  felt  inclined  to  waive  much  of  this  in  favor 
of  a  party,  situated  like  the  present  complainant,  in  order 
to  discover  if  any  error  is  shown  to  be  probable,  and  I  have 
listened  patiently  to  the  argunoent  in  favor  of  the  p^ti- 
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tioner  with  an  anxious  desire  and  determination  to  correct 
any  such  error,  if  any  such  should  be  satisfactorily  shown. 

But  after  two  days  thus  spent,  I  must  confess,  that  doubts 
enough  have  not  been  excited  in  me  to  justify  the  delay 
and  expense  to  the  other  party  and  to  the  other  large 
amount  of  business  on  this  docket,  which  must  be  iacident 
to  a  reargument  of  a  cause  like  this,  which  has  already 
occupied  several  weeks  of  the  public  time.  Perhaps  I 
came  to  that  conclusion  the  more  readily,  as  the  petitioner 
has  now  an  opportunity  to  have  her  case  reheard  on 
appeal  before  the  Supreme  Court,  where  she  has  expressed 
a  determination  to  carry  the  cause.  It  may  be  further 
strengthened  by  the  reflection  that  she  was  at  first  fully 
heard  here  by  counsel,  both  orally  and  in  writing,  and  after 
an  opinion  delivered  has  again  been  heard  on  this  motion 
very  widely,  and  has  been  able  to  point  out  nothing  omitted, 
either  in  the  former  argument  or  opinion  of  the  Court,  and 
nothing  overlooked  by  accident  or  inattention,  and  nothing 
new  to  be  presented  on  a  rehearing. 

The  whole  reasoning  on  this  motion  and  all  the  cases 
cited  in  connection  with  it,  seem  to  be  merely  those  which 
were  before  urged.  As  understood  by  me,  the  answer  to 
them  all  will  be  found  in  the  former  opinion  delivered,  and 
if  there  be  anything  different  in  the  form  of  now  presenting 
them  by  the  counsel  for  the  petitioner,  it  has  not  altered 
nor  increased  tbe  force,  and  certainly  the  great  force  with 
which  they  were  before  pressed. 

I  then  stated  that  many  of  the  conclusions  drawn  by  the 
counsel  for  the  petitioner  connected  with  this  and  other 
points,  were  sound  and  legal,  if  the  facts  were  regarded  as 
she  in  my  view  improperly  regarded  them.  But  as  I  was 
compelled,  sitting  in  equity,  and  still  am  to  settle  the  facts, 
as  well  as  the  law,  I  differed  more  from  her  counsel  as  to 
the  former  than  the  latter.    Probably  I  should  still  do  the 
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same,  as  it  is  not  proposed,  on  a  rehearing,  to  offer  in  any 
way  any  new  facts,  nor  is  it  even  pretended,  by  affidavit 
or  otherwise,  that  a  single  new  fact  of  importance  could  be 
offered,  or  has  been  discovered.  It  is,  to  be  sure,  argued 
that  some  surprise  existed  in  the  decision  of  the  Court  being 
mainly  on  a  point  or  question  not  raised  in  the  pleadings. 
But  it  was  one  raised  in  the  evidence  early,  and  argued  to 
the  Court  for  days  on  both  sides,  and  no  suggestion  then 
of  surprise,  or  any  wish  expressed  then  or  now  for  leave 
to  offer  new  testimony  upon  it. 

All  the  facts  and  precedents  and  reasons  proposed  to  be 
offered  on  a  rehearing  being  then  the  same  as  before,  I  can 
see  no  probable  benefit  likely  to  result  from  it,  but  lasting 
injury  to  the  other  public  business,  and  a  bad  example  for 
future  applications. 

It  is  hardly  in  the  power  of  the  human  mind,  surely  not 
of  the  sound  judicial  mind,  after  forming  deliberate  opinions 
on  long  arguments  and  much  examination,  to  change  at 
once  its  conclusions,  merely  on  a  repetition  of  the  same 
arguments  and  the  same  facts. 

Opinions  thus  liable  to  change,  would  be  as  worthless 
after  altered,  as  they  were  before.  The  changes,  which 
are  valuable,  and  to  be  reasonably  expected,  are  on  new 
matter,  new  light,  new  information. 

And  hence  it  is  wisely  provided  in  most  judicial  systems, 
as  in  ours,  that  where  nothing  new  exists  to  justify  a  change 
in  a  judgment,  a  general  review  on  the  old  grounds  should 
be  made  by  different  persons,  by  a  higher  and  appellate 
tribunal. 

That  tribunal  exists  in  this  case.  The  petitioner  has 
already  expressed  a  determination  to  go  to  it,  and  nothing 
could  be  more  gratifying  to  me,  both  personally  and  offi- 
cially, than  to  have  that  tribunal  correct  any  error  of  mine 
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in  attempting  to  administer  jastice  with  purity  and  correct- 
ness. 

In  order  to  enable  parties  to  have  such  errors  corrected^ 
rather  than  opposing  or  discountenancing  their  efforts,  I 
have  hitherto  lent,  and  shall  hereafter  lend,  all  the  assist- 
ance in  my  power  consistent  with  the  laws  and  the  rights 
of  antagonist  parties. 


Case  of  Nathaniel  Snow. 

A  debtor  in  prison  and  reftuad  to  be  allowed  to  take  the  poor  debtor's  oath  by  a 
Commissioner,  maj  afterwaids  be  allowed  to  take  it  by  another  Commissioner, 
if,  in  the  mean  time,  he  has  gone  into  insoWency  and  surrendered  all  his  prop- 
erty to  assignees. 

It  is  not  the  same  question  in  both  cases,  but  fais  right  relates  to  a  different  period 
and  to  «  different  condition  of  his  property. 

A  second  hearing  might  also  be  proper  in  such  case,  whenever  a  mistake  or  other 
fitcts  appeared,  which  would  justify  a  rehearing  or  new  trial  in  other  proceed- 
ingi- 

It  is  probable  that  in  such  case  the  decision  of  the  District  Judge  allowing  a 
second  examination,  and  it  being  had  and  the  oath  allowed,  must  be  regarded 
as  eonclnsiTe  in  fcror  of  Ikem  in  a  petition  by  the  debtor  for  a  habeas  corpus  to 
the  jaBor  for  refusing  to  discharge  him. 

Especially  may  they  be,  unless  so  defective  as  to  be  void  on  the  face  of  the  record, 
or  unless  appearing  on  facts  shown  to  be  entirely  erroneous  and  null. 

Where  the  debtor  appears  to  have  surrendered  sll  his  property  fairly  and  fUlj, 
doubtful  points  should  incline  in  favor  of  giving  him  his  personal  liberty. 

Where  no  injury  or  suffering  is  likely  to  happen  during  a  hearing  first,  on  a  rule 
to  show  cause,  the  writ  of  habeas  corpus  will  not  issue  till  after  such  a  hearing. 

This  was  a  petition  by  Nathaniel  Snow,  filed  the  18th 
instant,  for  a  habeas  corpus,  and  setting  out  in  substance 
the  following  facts. 
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Two  suits  had  been  iustttuted  against  him  by  John  B. 
Myers  &^  Go.  in  this  Court,  on  which  property  was  attached 
as  belonging  to  Snow.  But  the  title  to  it  was  contested, 
and  after  judgments  only  one  execution  was  levied  on  it, 
and  the  question  as  to  the  property  still  remains  unsettled. 
An  execution  on  the  other  judgment  was  sued  out  June 
14th,  1847,  and  the  body  of  Snow  arrested  the  22d  of  the 
same  month,  and  committed  to  the  jail  at  Cambridge  in 
Middlesex  County  in  this  State,  where  he  is  still  detained 
by  Nathaniel  Watson,  the  keeper  of  said  jail. 

On  the  next  day  after  his  commitment  he  procured  the 
liberty  of  the  yard  on  the  prison  limits,  but  was  afterwards 
surrendered  and  again  placed  in  close  confinement. 

He  soon  petitioned  the  District  Judge  to  admit  him  to 
take  the  oath  of  a  poor  debtor,  and  be  discharged  from 
prison,  and  the  Judge  appointed  Charles  Sumner,  Esq.,  as 
Commissioner  for  that  purpose,  who,  after  an  examination, 
under  objections  by  Myers  &  Co.,  that  Snow  still  possessed 
property  of  considerable  value,  declined  to  administer  to 
him  the  oath  and  returned  the  precept  with  his  refusal 
indorsed  thereon. 

On  the  17th  of  September  Snow  applied  for  the  appoint- 
ment of  another  Commissioner  to  administer .  the  poor 
debtor's  oath  to  him,  having  in  the  meantime  gone  into 
insolvency  under  the  Statutes  of  Massachusetts,  and  all  his 
property  passed  to  a  messenger,  and  afterwards  in  diie  time 
to  an  assignee  selected  by  his  creditors. 

This  last  Yact,  however,  was  not  set  out  in  the  petition 
for  a  habeas  corpus,  but  was  shown  at  the  hearing  of  the 
case. 

The  Judge  of  the  District  Court,  on  being  informed  of 
this  change  in  Snow's  situation,  allowed  another  commission 
to  issue,  empowering  Ephraim  But  trick,  Esq.,  to  make  the 
examination  and  administer  the  oath,  and  on  the  13th  of 
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October  inst.  he  administere<i  it,  after  a  hearing  of  the 
parties,  and  certified  the  fact  in  writing  to  the  jailer,  who 
still  refuses  to  discharge  him. 

The  Court  on  this  petition  ordered  a  copy  to  be  served 
on  the  jailer,  and  notice  to  be  given  to  him  and  the  creditors 
to  appear  the  next  day  and  show  cause  why  a  habeas  corpus 
should  not  issue  with  a  view  to  discharge  the  petitioner. 

The  next  day,  viz.,  the  19th  inst.,  the  jailer  and  creditors 
appeared  and  the  parties  were  fully  heard  by 

Chamberlain,  for  the  petitioner,  and  Hubbard,  for  the 
jailer  and  creditors. 

The  writ  of  habeas  corpus  was  allowed  to  issue,  and  the 
next  day  after  the  prisoner  was  brought  into  Court  by  the 
jailer  with  a  return  that  he  held  him  by  virtue  of  the 
original  execution,  which  has  been  before  described,  and 
that,  though  the  certificate  last  referred  to  of  the  poor  debtor's 
oath  having  been  administered  to  Snow  had  been  lodged 
with  him,  he  entertained  such  doubts  of  its  validity,  as  not 
to  feel  justified  in  discharging  the  prisoner,  on  account  of  a 
prior  examination  and  refusal,  till  some  Court  of  competent 
authority  should  direct  it. 

On  this  return  the  opinion  of  the  Court  was  pronounced 

by 

WooDBURT,  J.  In  this  case  the  petition  would  be  in 
better  form,  if  amended  and  containing  the  fact,  conceded 
at  the  hearing,  that  between  the  first  and  second  examina- 
tion a  change  had  happened  in  the  situation  of  the 
petitioner  as  to  the  property,  all  of  his  having  been  assigned 
under  the  insolvent  law,  and  that  fact  stated  to  the  District 
Judge  as  a  reason  for  issuing  a  second  commission. 

The  petitioner  is  at  liberty,  therefore,  to  make  that 
amendment,  and  having  made  it,  the  case  will  be  consid- 
ered as  it  now  stands.    First  there  had  been  one  eommiffupa 
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^and  an  inquiry  under  it  in  August,  1847,  and  a  decisioh 
made,  that  Snow  then  appeared  to  possess  so  much  propertf 
as  not  to  be  entitled  to  have  the  poor  debtor's  oath  admin- 
istered to  him,  under  either  of  the  Acts  of  Congress  on  the 
aubject  of  1800,  or  1824,  or  1837.     . 

There  is  no  objection  to  the  validity  of  that  proceeding. 
And  whether,  in  strict  law,  it  is  to  be  considered  as  rem 
juduxUam  between  the  parties  on  this  point,  or  not,  it  would 
be  trifling  with  the  process  issued  in  these  cases,  and  witk 
the  decisions  of  respectable  Commissioners,  to  allow  another 
hearing  of  the  same  point  before  another  Commissioner  on 
the  same  state  of  facts.  There  should,  at  least,  be  as  much 
shown  to  justify  it,  as  is  required  to  have  a  rehearing  ia 
equity,  or  a  new  trial  at  common  law. 

There  should  be  a  new  state  of  facts,  or  newly  discovered 
evidence,  or  a  clear  mistake  shown  on  the  old  facts.  But 
when  either  of  them  is  done,  if  a  rehearing  or  new  trial  be 
proper  on  such  grounds,  it  would  be  proper  a  fortiori  to 
allow  another  examination  in  a  case  like  this. 

Here  some  such  grounds  did  appear  on  the  second 
application  to  the  Judge.  The  whole  property,  which 
prevented  a  discharge  at  first,  had  been*surrend€ted  to  the 
creditors,  and  all  the  obstacles  to  the  debtor  being  consid- 
ered poor  were  removed. 

The  Judge,  on  being  informed  of  this,  properly  allowed 
Itnother  commission. 

And,  for  anything  now  shown  on  the  merits,  Snow  wag 
properly  allowed  then  to  take  the  poor  debtor's  oath. 

If,  as  is  ui^ed,  proceedings  of  this  kind  should  be 
viewed  like  actions  between  parties,  and  conclusive  on  the 
merits  once  settled,  it  is  manifest  that  by  analogy  a  new 
hearing  was  proper  on  a  state  of  facts  occurring  which  was 
materially  new.  So,  beyond  this,  it  is  manifest  tfial  a 
former  judgment  between  the  parties,  as  for  instance,  that 
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one  was  not  a  poor  debtor  on  a  certain  day,  viss.,  the  5th 
ot  August,  should  be  no  bar  to  showing  that  he  had  become 
a  poor  debtor  on  the  14th  of  October.  The  point  settled 
18  not  the  same;  it  relates  to  a  different  period,  and  of 
course,  neither  in  form  or  substance,  should  the  first  decision 
in  such  a  case  be  conclusiFe  as  against  the  second  one. 
See  in  Bumham  y.  Websterj  I  Woodb.  j&  Min.,  172,  and 
Oreely  v.  SnUikj  lb.,  181,  the  precedents  and  reasons  col* 
jbcted. 

It  might  haye  been  better  to  have  set  out  the  change  in 
liis  property  in  writing  to  the  District  Judge  on  the  second 
application.  But  in  proceedings  like  these,  not  usually 
jery  formal,  where  both  parties  were  present  at  the  subse- 
quent hearing,  and  the  decision  appears  to  have  been 
cort^ci  on  the  facts,  I  am  disposed,  in  this  collateral  pro* 
needing,  and  in  favor  of  personal  liberty,  not  to  be  over 
critical  and  to  uphold  them.  It  is  another  consideration  in 
favor  of  such  a  conclusion,  that  this  course  cannot  work 
any  essential  injury  or  'damage  to  the  creditors.  They 
have  a  prior  claim  in  the  attachment  in  the  other  action  to 
all  the  debtor's  property  which  they  chose  to  seize.  They 
have  enjoyed  the  privilege  of  waiving  their  doubtful  attach* 
mmt  luid  resorting  to  imprisonment  of  the  body  in  order  to 
compel  a  surrender  of  any  secreted  property,  and  again, 
after  this  discharge,  they  can  probably  prove  their  debt 
and  be  allowed  a  pro  rata  dividend  out  of  all  the  property 
in^  the  hands  of  the  assignees. 

As  another  evidence  that  the  second  examination  here 
was  proper  on  a  new  state  of  facts,  such  ap.  one  is  under- 
stood to  be  given  by  the  Massachusetts  Statute  in  express 
tenns.    Revised  Statutes,  Ch.  98,  ^  12. 

Nor  was  the  length  of  the  notice  of  fifteen  days,  as  is 
argued,  objectionable,  the  Act  of  Congress  requiring  only 
fifteen  days,  however  the  local  laws  provide  for  more  time. 
Loekhurst  v.  West  et  al.,  7  Metcalf,  230. 
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This  objection,  too,  could  not  equitably  ayail  after  an 
appearance,  and  being  overruled,  as  it  was  before  the 
Commissioner,  and  a  full  hearing  had  on  the  merits. 

But  beside  these  answers  to  most  of  the  exceptions,  there 
exists  another  entitled  to  much  weight.  This  is,  that  the' 
District  Judge,  in  whom  the  power  is  vested  in  these  cases 
by  the  Acts  of  Congress,  has  allowed  (he  second  examina- 
tion. That  the  Commissioner  under  him,  after  objections 
made,  has  also  decided  to  go  into  it,  and  has  actually 
administered  the  oath  to  the  debtor ;  and  that  no  request 
has  been  made  by  the  creditors  to  the  District  Judge,  on 
any  other  proceeding  instituted,  to  annul  or  set  aside  the 
doings  of  the  Commissioner,  or  his  certificate  to  the  jailer. 

There  is  much,  then,  in  the  idea  that  in  this  collateral 
and,  in  some  respects,  independent  inquiry,  we  ought  to 
consider  those  proceedings  binding  till  reversed  or  quashed. 

More  especially  should  we  do  this,  unless,  on  their  face, 
they  appear  to  be  so  defective  a^  to  be  utterly  void,  (see 
Suffolk  Bank  v.  Merrill^  Maine  Dist,  October,  1847,)  or  are 
impeached  now  by  proof  of  fatal  irregularities. 

But  so  far  from  that,  they  appear  well  in  form,  though 
not  so  full  in  some  particulars  as  might  be  desirable^ 

Nor  has  any  evidence  been  offered  to  show  them  to  have- 
been  irregular  and  illegal,  or  to  have  been  either  fraudulent 
or  evasive  of  the  just  rights  of  creditors. 

On  the  contrary,  there  seems  presented  a  proper  condition 
of  things  for  permitting  the  poor  debtor's  oath  and  a  dis- 
charge. And  any  suspected  concealment  of  property,  or 
any  other  attempt  by  the  debtor  not  to  let  his  creditors 
enjoy  the  full  benefit  of  his  estate  under  the  insolvent  law, 
is  open  to  exposure,  and  can  effectually  be  defeated  by 
attending  to  and  enforcing  the  provisions  of  that  law  before 
the  appropriate  State  tribunals. 

Ou  the  whole  case,  theui  both  on  its  face  on  the  record| 
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ai  well  as  on  the  facts  elicited  in  this  hearing,  it  seems  to 
me-  that  we  should  be  doing  violence  to  the  wishes  of; 
Congress,  as  expressed  in  their  several  Acts,  and  be  accessory^ 
to  a  further  infringement  of  the  liberty  of  a  citizen  after 
he  has  surrendered  all  his  property,  and  on  a  hearing  beeo^ 
adjudged  entitled  to  a  discharge,  if  we  were  to  allow  him  to 
be  detained  longer  in  prison  under  the  process  of  this  Court.; 
So  far,  then,  as  he  is  detained  by  that  process  in  favor: 
of  Myers  &  Co.  in  the  proceedings  we  have  been  examine 
ingj  he  must  be  set  at  liberty. 

Non.— Though  a  habeas  corpus  is  often  issued  on  the  petition  without  an|r 
hearing  first  on  a  rule  to  show  cause,  and  maj  be  most  proper  where  danger  of 
rsieyal,  er  much  suffering  and  long  delay  aie  probable^  yet  in  other  cases  as  here 
it  is  better  to  issue  a  rule  to  show  cause  first.    See  9  Peters,  706|  Miller's  caae^ 
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Where  a  Tessel  is  chartered  to  another  for  a  Toyage  to  Caloutta  and  back,  to 
carry  all  lawful  goods  placed  on  board,  and  for  a  gross  sum  for  freight  out  and 
back,  to  the  entire  capacity  of  the  vessel,  it  must  be  considered  to  mean  all 
goods  not  contraband  nor  diseased,  and  as  many  of  them  as  can  be  put  OA 
beard  without  making  the  Teasel  draw  too  much  for  safety. 

If  the  goods  put  on  board  are  heavy  articles,  and  before  the  ship  is  full  sink  her 
ae  low  as  is  usual  and  proper  without  extra  danger,  the  owners  or  master  of  the 
Teasel  may  refuse  to  take  more  without  violating  the  charter  party. 

The  test  of  safety  is  the  depth  the  vessel  was  built  to  draw,  the  depth  her  officers 
in  several  years'  experience  had  found  to  be  sufficient,  the  depth  those  of  expe> 
lienee  on  the  spot,  after  careful  examination,  reported  to  be  proper,  and  the 
depth  which  several  other  vessels  at  the  same  time  and  place -loaded  to,  oonsid- 
ering  their  comparative  tonnage. 

If  the  vessel  took  on  board  in  weight  nearly  double  her  measured  tonnage,  aad 
mc  in  good  repair  and  weU  manned,  she  was  not  a  defective  or  imperfect 
Tessel,  though  she  would  not  bear  filling  up  entirely  with  a  cargo,  most  of 
'which  consisted  of  such  heavy  articles  ss  saltpetre  and  linaeed* 


OCTOBER  TERM,  1(M7.  437 

VMgbt  ooatraetod  for  in  groM  for  a  Toyago  out  tad  in,  eannot  bo  apportionod 
and  reooTorod  for  a  part  of  tho  cargo,  or  a  part  of  the  Toyag*,  anion,  from 
•OBO  oxpTMaion  in  tho  contract,  or  nature  of  the  Toyage,  or  act  of  the  hirer 
•f  the  TOMol,  or  meaenreof  tho  goTomment,  an  apportionment  beoomoa  feaeihle 
and  just. 

A  enrrey  of  the  yeeeel  by  other  tea  captains,  who  reported  and  swear  to  the  truth 
of  tho  result,  is  not  eonolnslvo  as  to  her  proper  depth,  but  is  a  sound  measuro 
of  precaution  in  a  dispute  between  the  master  and  Uie  charterers. 

The  inclination  of  Courts  should  be  to  sustain  what  seems  prudent  and  watchftil  orer 
llfo  and  property  in  such  cases  by  a  master,  if  it  be  done  openly,  after  AiH 
notice  to  tho  other  portTi  and  under  eircttmstancee  not  indicating  oltlier 
groundless  timidity  or  Kolflshness. 

Where  goods  are  landed  at  the  wrong  place  by  a  master,  and  then  reloadedt 
the  expense  mnst  he  home  by  him  or  the  owners ;  but  if,  during  his  illneee, 
they  are  so  landed  by  the  mate,  and  at  the  request  of  the  supercargo,  tho  agent 
of  the  charterers,  the  latter  must  pay  the  expense. 

K  the  charterers  were  to  pay  the  expense  of  steam  to  tow  tho  Teasel  to  set*  If 
drawing  orer  seTonteen  feet  of  water,  and  if  they  ordered  the  uto  of  steam,  th^ 
were  not  held  liable  when  the  vessel  drew  oTcr  eighteen  feet  and  used  rfww, 
if  girlng  no  such  order  by  words  or  letters,  and  if  vessels  aflter  wont  down  and 
to  sea  without  steam,  though  drawing  over  seronteen  feet. 


This  was  a  libel  transferred  from  the  District  Court  without 
any  decree  there,  as  the  Judge  was  related  to  one  of  the 
parties. 

It  alleged  that  the  libelants  were  owners  of  the  ship 
Mattakeeset,  and  in  August,  1843,  chartered  her  to  the 
respondents  for  a  voyage  from  Boston  to  Madras  and  Gal* 
eutta,  and  back  to  Boston.  That  the  plaintiffs  were  to  keep 
the  vessel  in  good  condition,  and  take  on  board  such  goods 
as  the  respondents  offered,  to  her  entire  capacity.  That 
she  did  take  a  full  cargo  of  ice  at  Boston,  with  certain  other 
articles,  and  delivered  them  safely  to  the  agents  of  the 
respondents  at  Madras,  and  brought  back  for  them  to 
Boston  safely  another  cargo  of  saltpetre,  linseed,  &c.,  and 
tbey  were  entitled  by  the  charter  to  receive  therefor  the  sum 
of  f  13,000,  in  five  days  after  her  return,  with  charges  and 
pilotage  in  foreign  ports.  That  as  the  vessel  drew  over 
seventeen  feet,  the  expense  of  taking  her  down  the  river 
from  Calcutta  by  steam  was  properly  incurred  and  charge- 
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able  to  the  respondents,  which,  with  the  other  charges  and 
freight,  amounted  to  $13,856. 

It  alleged  that  this,  though  demanded,  had  not  been 
paid,  and  asked  judgment  for  the  amount 

The  answer  admitted  the  charter  party,  and  the  amount 
to  be  paid  therefor,  if  allowed  to  use  the  whole  room  of  the 
vessel,  and  admitted,  also,  the  liability  to  pay  the  expenses 
in  foreign  ports,  not  exceeding  one  hundred  rupees. 

But  it  denied  that  the  respondents  were  liable  for  the 
cost  of  towing  the  vessel  to  sea  by  steam,  and  it  further 
denied  that  the  vessel  received  at  Calcutta  such  goods  as 
they  offered  to  put  on  board,  or  enough  to  fill  her  up,  but 
left  vacant  forty  or  fifty  tons  weight,  and  a  large  space 
within  decks,  sufficient  to  cover  $1920  worth  of  freight 
from  Madras  to  Boston. 

The  answer  also  claimed  a  forfeiture  of  all  freight  by 
aeans  of  this  refusal  to  let  the  vessel  be  filled  upu 

It  denied,  also,  $28.99  for  damages  to  some  domestia 
cottons  on  board,  caused  by  neglect  in  stowing  them,  and 
$46.49  more  for  expense  incurred  in  landing  improperly 
one  hundred  and  twenty-eight  bales  of  cloth  at  MadraSi' 
which  were  shipped  for  Calcutta,  and  not  Madras,  $414 
more  for  damage  on  the  return  cargo,  and  $40.42  for  arti^ 
etes  missing. 

It  further  alleged  that  $2020.07  had  been  advanced  to 
the  libelants  in  India  on  account  of  freight. 

The  charter  party  was  given  in  evidence  dated  August 
15th,  1843.  It  was  in  substance  as  set  out  in  the  libel| 
including  the  usual  printed  clause  in  the  forms,  to  receivie 
on  board  ^'  all  such  lawful  goods  and  merchandise"  as  the 
diarterers  ^'  think  proper  to  ship,"  and  after  the  agreement 
to  pay  $13,000  for  freight,  a  written  clause  was  added^ 
**in  full  for  the -entire  capacity  of  the  ship  out  and  /lome.'! 
•   The  provision  in  the  charter  party  as  to  pilotage,  wai| 
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not  to  pay  for  the  use  of  steam  up  and  down  the  rirer^ 
unless  ordered  by  the  respoodeots. 

Much  evidence  was  put  in  as  to  the  fact,  whether  the 
vessel  was  loaded  homewards  as  full  as  was  safe,  and  as  to 
the  actual  depth  of  water  she  drew  out  and  back,  how  near 
her  decks  were  to  the  water's  edge,  how  much  of  her  waa 
not  filled  up,  the  jnropriety  of  towing  her  to  sea  by  steam, 
the  size  and  form  of  the  vessel,  the  damages  done  the  cargo^ 
the  negligent  landing  of  some  goods  at  Madras,  and  various 
other  matters  bearing  on  the  points  in  controversy. 

On  some  of  these  topics  the  testimony  was  contradictory, 
and  on  others,  uniform. 

So  much  of  it  as  it  may  be  useful  to  state  will  be  given 
in  the  opinion  of  the  Court. 

The  case  was  argued  at  an  adjourned  session  in  Septem? 
ber  of  the  May  Term,  1847,  by 

E.  D.  Sohier  and  Charles  P.  CurtiSy  for  the  libelants^ 
and  W.  Mnud  and  F.  C  Loringy  for  the  respondents. 

ff 

WooDBuiiT,  J.  It  may  be  well  in  the  outset  to  separate 
the  points  in  this  case  which  are  not  now  in  controversy 
from  those  which  are,  and,  among  those  which  are,  to  dis- 
pose of  such  first,  as  are  least  difficult  and  least  important* 

The  plaintifis  are  now  willing  to  allow  the  $28.99  for 
damages  on  the  cloths,  the  $41401  for  damages  on  the 
home  cargo,  the  $40.42  for  articles  missing,  and  $2007.20 
for  money  advanced  to  them  abroad  towards  freight. 

The  evidence  and  law  in  relation  to  these  need  no>t| 
tiierefore,  be  examined. 

The  claims  left  and  still  contested,  are  the  $46.49  for 
expenses  by  the  respondents  in  reloading  certain  articles  at 
Madras,  which  should  not  have  been  put  ashore  there,  and 
the  two  claims  made  by  the  libelants  for  a  steamboat  to  to^ 
4he  vessel  to  sea^  and  for  the  general  balance  for  the  freight 


440  MASSACHUSETTS. 

and  charges  in  foreign  ports,  after  deducting  the  expenses 
and  advances  by  the  libelees.  In  respect  to  the  first  matter 
in  controversy,  it  is  true  that  the  master  of  the  vessel  should 
not,  of  his  own  accord,  have  landed  articles  at  Madras, 
which,  by  the  papers  on  board,  were  to  be  deliyered  at 
CSalcutta. 

But  in  relation  to  this,  it  appeared  in  evidence  that  the 
master  was  then  indisposed,  and  these  articles  were  put  on 
shore  at  Madras,  by  the  mate,  under  the  request  of  the 
supercargo  of  the  respondents. 

As  the  official  cause  of  the  mistake  was  a  request  from 
the  supercargo,  the  agent  of  the  respondents,  and  the 
delivery  was  made  in  the  master's  necessary  absence,  it 
would  be  inequitable  to  consider  a  comfdiance  with  this 
request  by  the  mate  as  such  a  neglect  as  ought  to  relieve 
the  respondents  from  the  expense  of  the  wrong  of  their 
own  agent. 

They  should  not  devolve  it  on  the  plaintifis,  whoae 
subordinate  officer  did  nothing  but  attempt  to  oblige  the 
respondents  and  those  in  charge  of  their  concerns. 

In  regard  to  the  claims  by  the  plaintiffs. 

The  first  one,  for  payment  for  the  use  of  steam,  I  think 
must  be  disallowed.  It  was  beforehand  expressly  provided 
in  the  charter  that  no  payment  should  be  made  by  the 
respondents  for  such  steam,  unless  it  was  directed  by 
themselves.  Thus,  "if  steam  is  used  up  and  down  the 
river,  it  is  at  the  owner's  expense,  unless  ordered  by  the 
charterers." 

There  is  no  pretence  here  that  they  gave  any  such 
direction  verbally  or  in  writing,  but  only  that  it  was 
Tirtually  given  by  their  acts  in  loading  the  vessel  at  Cat- 
GUtta  so  deep  as  to  draw  eighteen  feet  and  a  half  on  an 
even  keel,  where  the  regulations  of  the  port  did  not  require 
a  pilot  to  take  a  vessel  to  sea  withoi^t  steam,  if  she  drew 
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OT^r  seventeen  feet.  One  may  become  liable  by  his  acts 
diflbr^it  from  his  words.     10  N.  Hamp.  R.,  538. 

Bat  it  was  proved  as  a  farther  fact,  that  pilots  might, 
if  they  pleased,  take  vessels  to  sea  without  steam,  though 
drawing  over  seventeen  feet ;  that  this  was  frequently  doae, 
and  that  most  of  the  vessels  in  the  Calcutta  trade,  with  full, 
cargoes,  went  to  sea  diawing  over  seventeen  feet. 

Under  these  circumstances,  presumed  to  be  known  to 
both  parties,  it  cannot  be  inferred  that  the  respondents,  by 
loading  the  vessel  so  as  to  draw  over  seventeen  feet,  meant 
to  request  the  use  of  steam  and  thus  become  liable  for  it« 
It  was  not  an  unusual  depth,  not  one  always  accompanied 
by  steam,  and  not  one  where  steam  was  indispensable. 

Being  then  not  ordered  by  words  or  acts  of  the  respond* 
entSy  the  expenses  of  it  must,  under  the  provision  of  the 
charter  party,  looking  either  to  a  strict  or  liberal  con?r 
struction,  be  considered  as  incurred  on  the  responsibility 
of  the  owners  of  the  vessel  rather  than  the  charterers. 

The  next,  which  is  the  last  and  most  important  question, 
is  the  liability  of  the  defendants  to  pay  the  sum  for  freight, 
stipulated  in  the  charter.  This  question  becomes  one  of 
more  interest  here,  as  the  defendants  contend  that  they 
are  not  answerable  pro  rata  for  the  full  freight  out,  and 
for  that  home,  after  deducting  the  space  or  number  of  tons 
left  vacant,  but  are  exonerated  entirely  from  the  whole, 
because  something  short  of  the  whole  was  not  Med  up 
when  requested  by  them. 

Their  reasons  assigned  for  this  apparent  strictness,  aie^ 
that  the  contract  of  affreightmAit  {or  the  voyage  out  and 
back  was  one,  or  a  single  contract,  and  cannot  be  appor« 
tioned,  the  contract  having  been  for  all  the  ship,  her, 
<<  entire  capacity,"  and  not  a  portion  of  it. 

They  contend  further,  that  in  case  of  freight,  usually  the 
whole  engaged  to  be  delivered  is  to  be  delivered  as  a  con- 
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ditioQ  precedent  to  receive  freight,  and  the  failure,  even  hj 
perils  of  the  sea,  to  carry  safely  all,  is  a  loss  or  forfeiture 
of  freight  for  all  when  the  price  payable  was  a  single  or 
gross  sum,  and  not  so  much  per  pound,  barrel  or  ton. 

In  support  of  this,  see  3  Kent's  Com.,  227;  2  Holt  on 
Shipping,  145;  10  East,  296;  7  D.  &  E.,  381 ;  2  Levinz, 
124 ;  Abbott  on  Shipping,  246. 

By  some  cases  nothing  is  considered  due  for  carrying  a 
part  of  the  whole  which  was  stipulated.  7  Cran.,  308;  2 
Kass.  R.,  147;  3  Sumn.,  554;  2  John.,  356;  1  John.,  24; 
15  John.,  332. 

Carrying  the  whole,  and  for  the  whole  voyage,  is  regarded 
often  as  a  condition  precedent.  1  Bulstrode,  167 ;  8  East, 
467;  2  Barn.  &  Aid.,  17. 

It  may  be  such  a  condition,  if,  in  its  nature,  it  {nrecedes 
what  is  to  be  done,  or  is  the  root  of:  it.  Abbott  on  Ship., 
203,  266;  12  East,  381;  10  East,  555;  3  Bingh.  N.  C, 
355;  21  Pick.,  438. 

While,  on  the  contrary,  the  plaintiffs  insist  that  where 
an  apportionment  in  such  cases  is  feasible,  it  is  equitable  to 
make  it,  and  that  a  Court  of  Admiralty  is  to  be  governed 
by  equitable  rather  than  strict  common  law  principles.  3 
Sumn.,  449 ;  Dean  v.  BateSj  2  Woodb.  &  Min.,  87. 

Indeed  Spence,  on  Eq.  Jur.,  p.  17,  says  that  admiralty 
powers  were  once  exercised  in  the  Courts  of  Chancery.  It  is 
further  insisted  here,  that  the  full  freight  out  can  be  assessed 
on  the  ratio  it  bears  to  a  full  freight  home,  if  considering 
the  former  as  less  valuable  in  voyages  of  this  kind. 

And  that  the  freight  hAne  can  be  apportioned  for  the 
quantity  filled  up,  compared  with  the  whole,  or  with  such 
as  ought  to  have  been  filled  up. 

This  last  course  certainly  seems  the  more  just,  and  is  less 
penal  and  technical.    Compensation  is  to  be  made;  rather 
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thaa  a  forfeiture,  if  it  can  be  legally.  2  Stor.  Eq.  Jur^ 
^^  1313^16. 

This,  at  the  same  time,  would  allow  a  recovery  by  the 
respondents,  or  a  deduction  for  any  peculiar  damage  they 
may  hare  sustained  for  not  being  allowed  to  send  in  this 
vessel,  or  so  soon,  or  on  so  good  terms,  the  quantity  of 
merchandise  not  taken,  which  ought  to  have  been  taken, 
Abbott  on  Shipping,  253,  270,  480,  note ;  6  Munford,  34 ; 
10  East,  630 ;  1  Camp.,  377 ;  Pothier  Chart.  Parties,  26 ;  2 
Holt  on  Shipping,  37 ;  8  Taunt.,  616.  This  would  seem 
peculiarly  proper,  as  the  rule,  rather  than  a  forfeiture  of  the 
whole  freight  for  a  very  small  omission,  or  departure  from 
the  contract  to  carry  all  the  vessel  could. 

And  this  departure  happening,  not  from  willfulnesSi 
caprice,  neglect  or  malice,  but  a  mere  error  of  judgment,  or 
mistake  in  fact,  yet  candor  compels  me  to  say  that  the 
cases  in  point  which  support  this  last  view  are  those,  how- 
ever plausible  in  appearance  may  be  some  of  the  appeals  in 
it  to  equitable  considerations. 

Perhaps  if  the  contract  be  indivisible  in  terms,  and  the 
parties  make  no  express  exceptions,  the  true  rule  will  be 
found  to  be,  that  the  voyage  must  be  treated  as  a  whole, 
and  the  cargo  as  a  whole,  and  no  freight  be  recoverable,  if 
not  all,  with  only  such  exceptions  as  will  soon  be  enu- 
merated. Abbott  on  Shipping,  406,  466,  note ;  3  Johns., 
336;  1  Dodson,  Ad.,  317;  12  Wheat.,  383;  1  Mason,  43; 
3  Greenl.,  1 ;  6  Mass.,  262. 

An  attempt  in  Parliament  by  statute  to  exempt  owners 
from  liability  for  goods,  &c.,  unless  injured  or  lost  by 
dsfiiult  of  owners,  officers  and  crew,  has  been  made  but 
fiuled.    Abbott  on  Shipping,  383. 

It  is  truly  said  that  generally  the  parties  are  competent  to 
make  their  own  contracts,  and  if  not  choosing  to  insert 
proper  limitations  and    restrictions  adapted    to  ordinary 
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•eyents,  shoald  not  complain  if  they  are  required  to  abide 
by  the  consequences  of  their  own  neglect. 

But,  on  the  contrary,  if  relief  can  be  extended  without 
violating  the  spirit  or  equity  of  the  contract,  it  certainly 
should  be,  and  so  if  the  case  come  within  any  of  the  excep- 
tions just  referred  to. 

Thus  if  the  vessel  is  prevented  by  a  blockade  from  com- 
pleting her  voyage,  still  the  owners  may  recover  freight. 
The  Friends,  1  Edw.,  246. 

Or  if  that  cargo  be  lost  by  leakage,  decay  naturally,  &e. 
2  John.,  327. 

Or  if  it  be  sold  by  the  shippers  or  accepted  short  of 
completing  the  voyage.  See  former  cases.  1  Wash.  O. 
0.,  630 ;  4  N.  Hamp.  R.,  261 ;  2  Conn.,  394. 

Or  if  there  be  a  refusal  to  permit  its  landing  by  goveroh 
ment.     4  Dall.,  456 ;  3  Kent's  Com.,  222. 

So  if  it  be  not  full  freight,  or  if  it  be  not  delivered  by 
default  of  the  shipper,  freight  may  be  recovered.  Abbott 
on  Shipping,  406,  note ;  1  Story,  366 ;  2  McLean,  C.  C, 
422;  3  Sumn.,  642;  3  Kent's  Com.,  228 ;  11  Mass.,  229; 
16  John.,  346. 

Or  if  it  be  properly  thrown  overboard  in  a  storm.  1 
Spears,  321 ;  2  John.,  327. 

Some  cases  hold,  as  between  owners  and  shippers,  if 
parts  of  the  cargo  are  lost  at  sea,  the  owners  of  the  ship 
may  recover  freight  for  them  pro  rata  iiineris.  4  Mass., 
221;  6  Mass.,  226;  Park  on  Ins.,  ch.  2,  p.  70;  Abbott  on 
Shipping,  443,  466,  in  notes. 

This  is  perhaps,  if  the  rest  reaches  the  shipper's  hands, 
or  is  accepted.  1  John.  Ca.,  377;  2  John.  C,  443;  8 
Caines  R.,  13;  2  John.,  323;  9  John.,  186;  1  John.,  24; 
7  Cranch,  368 ;  6  Cowen,  604;  3  Pick^  20. 

Some  cases  also  allow  a  recovery  in  a  proper  action 
quantum  meruit^  though  not  able  to  sonnd  on  the  special 
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lenns  of  the  charter.    Abbott  on  Shipping,  457 ;  Bing.  N. 
C.|  666. 

But  it  is  not  necessary  to  go  into  this  further  and  settle 
this  point  definitely  here,  as,  in  my  view,  under  all  the 
facts  and  circumstances  of  the  case,  the  plaintiffs  appear  to 
have  substantially  fulfilled  the  charter  party. 

So  another  question  might  arise,  not  mooted,  and  hence 
not  decided,  whether  a  party  can  recover  back  what  has 
been  advanced  in  a  case  like  this,  if  the  contract  has  not 
all  been  fulfilled.  On  this,  see  Abbott  on  Shipping,  408 ; 
3  Pick.,  20;  3  John.,  336. 

But  believing  it  was  fulfilled^  I  hasten  to  see  what  was 
mainly  required  by  the  terms  of  the  contract,  and  then  to 
show  that  ^those  requirements  were  complied  with  substan- 
tiaUy. 

That  part  of  the  contract  stipulating  to  receive  all  such 
lawful  goods  as  the  defendant  should  offer  to  put  on  board, 
is  an  ordinary  one  in  the  printed  forms,  and,  in  my  view, 
refers  to  the  kind,  rather  than  the  amount,  of  goods — to 
their  quality,  and  not  quantity. 

If  lawful  or  not  contraband,  (Abbott  on  Shipping,  last 
edition,  347,)  nor  diseased,  they  were  to  be  received,  whether 
heavy  or  light,  bulky  or  compact,  agreeable  or  disagreeable, 
and  this  must  be  the  only  reasonable  signification  applicable 
to  that  provision.  If  it  meant  otherwise  and  subjected  the 
owners  to  receive  any  quantity  of  goods,  however  heavy, 
which  the  shippers  might  choose  to  offer,  the  vessel  might 
be  so  overloaded  with  heavy  articles  as  to  sink  at  her 
anchorage  before  full,  or  go  down  in  the  first  gale,  and 
she  might,  when  not  insured,  be  an  irremediable  loss  to  the 
owners,  while  the  charterers  might  risk  and  escape  suffering 
by  a  high  insurance  on  their  goods. 

And  otherwise  the  absurdity  would  be  involved  in  the 
stipulation,  that  both  parties  had  agreed  to  the  insertioo 
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of  a  clause,  and  that  an  ordinary  one,  with  a  meaning 
attached  to  it,  open  and  likely  to  produce  at  times  a  total 
loss  of  both  vessel  and  cargo. 

This  shows,  also,  the  proper  signification  and  limitation 
belonging  to  the  other  provision,  paying  freight  for  the 
"  entire  capacitt/^^  of  the  vessel. 

That,  of  course,  means  her  entire  capacity  without  dan- 
ger to  her  safety.  This  construction,  in  case  of  light  goods, 
might  fill  her  entirely,  without  such  danger  and  without 
making  her  too  deep,  whereas,  in  case  of  very  compact  and 
heavy  goods,  if  filled  entirely,  she  might  be  so  deep  as 
probably  to  sink  in  the  first  gale  or  strong  swell. 

We  must  start,  then,  with  the  construction  of  this  char- 
ter, which  is  reasonable  and  proper,  holding  that  the  owners 
could  not  reject  any  goods  offered,  on  account  of  their 
character,  if  not  contraband  or  diseased,  but  were  not 
obliged  to  take  a  greater  quantity  on  board  than  the  vessel, 
looking  to  her  tonnage,  shape  and  draught,  could  carry  in 
safety.    Hunter  v.  Pry,  2  Barn.  &  Aid.,  421. 

The  place  and  season  where  and  when  the  voyage  was 
to  be  performed,  the  ordinary  depth  of  loading  vessels  of 
that  size  and  character,  when  employed  in  that  business, 
are  some  elements  to  be  considered  in  forming  a  correct 
judgment  what  a  vessel  can  carry  safely. 

These  help  to  indicate  what  both  parties  probably  meant, 
and  certainly  what  they  ought  to  have  meant,  in  using 
such  language. 

The  usual  forms  of  charter  parties,  in  some  places,  pro* 
vide,  likewise,  expressly,  that  the  vessel  shall  be  required  to 
receive  no  more  than  she  can  safely  carry.  See  Appendix 
to  Lawes  on  Charter  Parties;  Woolrych  on  Commercial 
Law,  98,  99. 

But  this,  I  think,  is  only  what  the  law  itself  should  imply 
as  reasonable,  when  nothing  is  expressed  on  the  subject. 
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On  this  construction  of  the  charter,  then,  hoiv  are  the 
facts  ? 

The  vessel,  it  is  conceded  in  all  the  evidence,  was  of 
^bout  four  hundred  and  eighty  tons  burthen ;  in  shape  of 
kettle  bottom ;  well  built ;  about  thirteen  years  old ;  marked 
on  her  rudder  no  higher  than  eighteen  feet  draught  by  the 
builder;  and  he  testifying  that  she  was  designed  for  no 
more  than  that  draught,  when  loaded.  She  was  constructed 
with  a  view,  more  particularly  to  the  cotton  trade,  and 
when  full  of  bales  of  cotton  drew  only  about  fifteen  feet. 

Her  character  and  capacity  were  open  to  be  known  to 
the  respondents  before  hiring  her,  as  she  was  built  at  East 
Boston  or  Medford,  had  been  in  business  seven  or  eight 
years,  and  was  lying  in  the  port  of  Boston,  where  the 
respondents  reside,  when  the  charter  party  was  entered 
into.  It  did  not  appear,  from  any  evidence,  that  she  was 
out  of  repair,  or  had  any  secret  defect,  or  was  in  any  way 
incompetent  to  perform  what  any  one  had  a  right  to  expect 
from  her  size  and  shape,  or  what  vessels  of  her  tonnage 
and  form  can  and  do  usually  perform. 

There  was  no  failure,  then,  in  this  respect,  on  the  part 
of  the  plaintifis  or  their  vessel,  as  has  been  argued  by  the 
respondents.  Nor  is  it  understood  that  the  plaintiffs  claim 
any  exemption  or  excuse  on  that,  or  similar  ground,  from 
carrying  all  the  merchandise  which  it  was  proper  to  put  on 
board  of  her. 

Defects  in  the  ship  which  lead  to  taking  in  less  merchan* 
dise  than  is  usual,  might  sometimes  defeat  the  recovery  for 
freight.  Abbott  on  Shipping,  34(>-l ;  3  Kent's  Com.,  205 ; 
5  East,  428 ;  3  Mass.  R.,  481 ;  10  John.,  1 ;  Silva  v.  Law, 
1  John.  Cases,  134 

Nor  is  there  any  evidence  here  of  fraudulent  representa* 
tion  by  the  owners  as  to  the  capacity  and  powers  of  the 
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vessel,  and  which,  if  proved,  might  be  fatal  to  this  libel. 
Johnson  V.  Miln^  14  Wendell,  195. 

On  these  facts,  then,  the  quantity  proper  for  her  to  take 
on  board  was  manifestly  all  she  could  hold,  if  it  did  not 
sink  her  below  her  usual  and  proper  and  safe  depth  in  the 
water.  But  when  her  freight  on  board  did  sink  her  to  that 
depth,  then  it  was  her  right  to  refuse  more. 

Then  the  point  of  safety  and  duty  under  the  charter  was 
reached,  and  then  the  plaintiffs  could,  if  they  pleased,  pause 
and  decline  any  increased  risk  from  increased  depth,  and 
consequently  increased  exposure  to  danger  in  swells  of  the 
sea  and  gales. 

It  is  optional  with  the  owners  of  the  vessel  to  go  further 
or  not,  but  no  right  exists  in  the  charterers  to  require  a 
risk  and  exposure  beyond  that. 

It  further  appears  that  on  her  voyage  out,  commencing 
in  September,  though  some  of  the  witnesses  think  her 
draught,  loaded  with  ice,  was,  when  starting,  nineteen  feet, 
others  swear  it  did  not  exceed  eighteen  feet  forward,  and 
eighteen  feet  ten  inches  aft,  and  all  agree  that  by  the  use 
of  water  and  provisions,  and  the  melting  of  the  ice,  it  was 
well  known  to  be  likely  to  become,  and  did  soon  become, 
lighter,  and  by  the  end  of  the  voyage  she  was  nearly  two 
feet  less  in  draught. 

The  owners,  on  learning  from  the  pilot  that  her  draught 
out  at  starting  was  considered  by  him  nineteen  feet,  wrote 
at  once  to  the  captain,  that  if  it  had  been  so,  it  was  too 
much,  and  he  must  not  load  back  so  as  to  draw  over 
eighteen  or  eighteen  and  a  half. 

Sending  their  letter  to  England  and  then  to  India  by 
overland  mail,  it  reached  Calcutta  before  the  vessel,  and 
the  captain  immediately  upon  his  arrival  at  Calcutta  obtained 
it  and  informed  the  agents  of  the  respondents  accordingly, 
as  to  the  depth  he  could  take  in.    It  therefore  became  the 
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duty  of  those  agents  to  select  and  put  on  board  a  cargo 
which  should  draw  no  more,  if  that  was  the  safe  maximum 
draught  of  the  vessel. 

They  were  bound  to  see  to  this,  whether  at  such  a  depth 
the  whole  inside  of  the  vessel  should  become  full  or  not, 
and  it  was  their  business,  if  they  wished  to  fill  up  thp 
whole  space,  as  they  might  with  a  larger  proportion  o^ 
light  articles,  without  drawing  over  that  depth,  to  send  on 
board  from  time  to  time  such  an  assortment  as  would 
accomplish  this  object. 

But  they  put  on  board,  first  a  large  quantity  of  one 
of  the  heaviest  articles  in  commerce,  viz.  three  hundred 
and.  eighty^seven  tons  of  saltpetre,  then  a  large  quantity 
of  linseed,  another  heavy  article,  being  three  hundred  and 
thirteen  tons  more,  and  while  in  the  progress  of  doing  this, 
they  were  cautioned  by  the  captain  that  the  vessel  would 
veach  her  proper  depth  before  being  full,  if  more  light  arti- 
cles were  not  substituted. 

But  nothing  of  this  last  character  was  put  in,  unless  forty 
or  fifty  tons  of  goat-skin  may  be  so  considered.  The 
blame,  then,  in  not  making  a  change,  and  in  not  filling 
the  vessel  before  reaching  a  suitable  depth,  rests  on  the 
charterers  and  their  agents,  provided  the  vessel  had  reached 
that  depth  when  the  captain  refused  to  take  more.  Major 
y.  Wkiiey  7  Carr  and  Paine,  41;  3  Conn.,  9.  The  cap- 
tain neither  bought  the  articles,  nor  sent  them  on  board, 
but  merely  received  and  stowed  such  as  came. 

By  the  charter  he  was  to  receive  them  at  the  vessel,  and 
his  duty  begins  with  the  receipt  of  them,  and  not  before. 
Abbott  on  Shipping,  346 ;  MoUoy,  B.  2,  Ch.  2,  ^  2. 

He  therefore  executed  his  whole  duty,  in  this  respect, 
in  first  notifying  them  expressly  of  the  depth  to  which  the 
vessel  might  be  safely  loaded,  and  in  afterwards  informing 
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them  that  such  quantities  of  heavy  articles  as  were  coining 
on  board  would  load  her  deep  enough  before  filling  her. 

If  this  mode  of  stowing  or  distributing  the  cargo, 
putting  too  much  dead  weight  below,  was  more  dangerous 
and  made  the  vessel  labor  more,  it  arose  from  the  course 
pursued  hy  the  agents  in  sending  the  articles  on  board  ;  and 
bad  stowage  in  this  or  other  respects,  about  which  there  is 
some  testimony,  did  not  affect  the  real  draught  with  the 
same  articles,  and  thus  have  any  influence  on  the  question 
BOW  under  consideration. 

Bad  stowage  only  affects  responsibility  for  injuries  or 
damage  to  the  cargo  caused  by  it.  Abbott  on  Shipping, 
345  and  cases  in  note ;  Ware,  322,  188 ;  The  Reeside,  2 
Sumn.,  667;  22  Pick.,  108. 

The  only  remaining  question  then  is,  whether  the  depth 
to  which  he  allowed  her  to  be  loaded,  viz.  eighteen  feet, 
three  inches  in  salt  water  on  an  even  keel,  or  when  trimmed 
six  inches  deeper  aft,  as  was  her  proper  trim,  eighteen  and 
a  half  feet  there,  and  eighteen  feet  forward,  or  making  a 
foot's  difference,  as  some  testified,  nineteen  feet  aft  at 
Calcutta,  and  eighteen  feet  forward,  both  less  by  three 
inches  when  in  blue  water,  whether  this  depth  was  all 
which  the  charterers  had  a  right  to  claim,  and  beyond 
which  the  owners  had  a  right  to  refuse  to  go. 

The  space  left  unfilled,  it  is  agreed,  was  about  one 
hundred  and  thirty  tons  measurement,  and  which  the 
agents  had  prepared  to  fill  with  gunny  bags,  weighing 
from  fifty  to  sixty  tons  dead  weight,  and  which  would 
have  increased  the  depth  of  the  vessel  four  or  five  inches 
and  which  the  captain  declined  to  receive. 

The  question  is  not  whether  she  might  not  have  taken 
in  more,  and  might  not  have  escaped  loss  with  it.  Many 
vessels  so  escape  with  large  chances  against  them.  But 
the  question  is  whether  the  captain  or  owners  were  bound 
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to  take  more,  whether  that  was  not  the  proper  depth  under 
all  the  circumstances  to  stop  at,  if  they  pleased,  and  whether 
their  contract  or  any  general  principles  obliged  them  to 
risk  any  depth  beyond  that. 

Now  on  the  side  of  the  plaintiffs,  to  show  that  this  was 
as  much  as  her  proper  depth,  there  is,  not  only  the  oath 
of  her  builder  that  she  was  designed  to  draw  only  eighteen 
feet,  and  of  her  officers  in  former  voyages,  that  she  had 
not  on  any  occasion  been  loaded  so  deep  as  that,  and  the 
testimony  of  some,  that,  when  starting  out  in  this  voyage, 
she  drew  no  more,  and  of  all,  that  she  drew  less  soon  on 
her  voyage,  and  that  her  owners,  when  hearing  that  she 
drew  more,  wrote  at  once  it  was  too  much,  and  must  be 
corrected  in  her  return,  but  there  is  much  other  testimony 
which  remains  to  b^  specified. 

Most  of  her  officers  in  former  years  testify  that  this 
draught  of  eighteen  and  a  half  feet  even  keel  was  as  much 
as  should  be  considered  safe.  Several  other  experienced 
ship  masters  agree  with  them  in  opinion.  *  Several  testify 
that'  such  a  depth  is  sufficient  for  such  a  class  of  vessels. 
Three  American  vessels  then  lying  at  Calcutta,  and,  of 
course,  bound  homeward  with  Calcutta  cargoes,  were  actu- 
ally loaded  so  as  to  draw  little  or  no  more  depth  than  the 
Mattakeeset,  compared  with  their  different  sizes. 

Thus  the  Carthage,  Captain  Archer,  four  hundred  and 
twenty-six  tons,  had  a  draught  of  seventeen  feet,  eight  inches 
when  loaded.  The  Argo,  Captain  Crowiiinshield,  of  four 
hundred  and  forty-nine  tons,  had  a  draught  of  eighteen  feet, 
three  and  a  half  inches.  The  Plymouth,  Captain  Fuller, 
of  four  hundred  and  twenty-five  tons,  had  a  draught  of 
seventeen  feet,  six  inches ;  and  the  Mattakeeset,  Captain 
Weston,  four  hundred  and  eighty  tons,  had  a  draught  of 
eighteen  feet  six  inches  on  even  keel. 
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This  is  very  strong  practical  and  cotenporaneous  evi- 
dence, of  the  depth  being  in  this  case  near  what  was  prop». 

Charles  Pearsons,  also,  an  inspector  of  ships,  testified 
the  Mattakeeset  had  been  recorded  in  his  books  as  a  vessel 
of  eighteen  feet  draught,  with  a  common  cargo. 

The  agents  of  the  shippers  not  agreeing  in  opinion  with 
the  captain  and  owners,  that  this  depth  was  sufficienti 
and  insisting  on  the  right  under  the  charter  party  to  fill  the 
vessel  full  of  lighter  articles,  and  which  would  have 
increased  her  draught  four  or  five  inches  more,  the  oaptaia 
abo  called  a  survey  by  three  American  captains. 

This  course  had  been  recommended  to  him  by  the  owners 
in  case  of  any  difficulty.  Two  of  the  captains  examined 
the  vessel  aud  the  loading,  and  reported  and  placed  their 
opinions  on  the  consular  files  there,  open  to  the  inspection 
of  the  agents  and  others,  stating  that  the  load  on  board 
deepened  as  much  as  was  safe,  considering  the  state  of  the 
monsoojis  at  that  season,  in  May,  and  the  dangers  of  navi- 
gation generally  after  at  sea,  as  well  as  for  eighty  miles 
down  the  river  against  head  winds. 

Their  oaths  since  have  been  given  to  depositions,  veri- 
fying tins  survey,  as  that  of  the  captain  of  the  Mattakeeset 
in  support  of  his  own  views,  concurring  with  theirs,  and 
formed  from  his  own  experience  in  the  vessel  during  the 
whole  voyage  out  and  back.  He  testifies,  also,  that  he 
sent  to  the  agents  a  copy  of  the  survey  the  day  it  was 
made. 

The  pilot  at  Calcutta,  whose  deposition  was  taken  by  the 
respondents,  but  not  being  used  by  them,  was  read  on  the 
part  of  the  plaintiffs,  sustained,  in  some  respects,  the  cap- 
tain, and  swore  this  vessel  went  to  sea  so  deep  as  is  usual 
there.  And  the  third  captain  named  on  the  survey,  but 
not  then  attending,  it  is  testified  by  two  witnesses,  informed 
them  that  the  vessel  was  loaded  deep  enough. 
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It  was  an  admitted  fact,  too,  that  she  actually  had  on 
board  nearly  double  the  weight  of  her  measured  tonnage ; 
about  eight  hundred  and  sixty-nine  tons  to  a  measure- 
ment of  four  hundred  and  eighty. 

Opposed  to  this,  and  in  favor  of  the  safety  and  propriety 
of  loading  the  vessel  deeper,  are  the  depositions  of  several 
lea  captains  residing  in  this  neighborhood,  who  have  seen 
the  vessel,  some  before,  and  some  since,  her  return.  A 
portion  of  them  think  she  would  have  worked  better  if 
fiUed  up.  Some  think  the  monsoons  at  that  season  did  not 
increase  much  the  danger.  Some,  judging  from  her  height 
out  of  water,  an4  some  from  her  draught,  that  more  loading 
would  not  have  rendered  her  unsafe. 

The  agents  of  the  shippers  in  Calcutta  testify  to  a  like 
opinion,  and  that  the  captain  of  the  Mattakeeset  was  not 
sufficiently  communicative,  and  did  not  consult  them  as  to 
any  survey;  and  their  evidence  renders  it  probable  he 
might  have  sent  to  them  a  copy  of  his  protest,  rather  than 
of  the  survey.  They  further  swore  that  the  pilot  had 
informed  them  vessels  often  went  to^sea  drawing  more 
than  this  one  did. 

The  third  captain  named  on  the  survey,  but  not  attending 
to  it,  testified  that  the  Mattakeeset  might,  in  his  opinion^ 
have  safely  taken  in  more  loading. 

So  thought  and  testified  also  the  inspector  here,  who  had 
sworn  to  her  being  rated  on  his  books  at  eighteen  feet 
dmnght. 

Now,  weighing  this  and  the  previous  testimony,  though 
quite  in  conflict,  I  feel  constrained  to  come  to  the  conclu- 
sion that  the  balance  is  in  favor  of  the  plaintiffs,  whether 
the  burthen  of  proof  be  considered  on  them  or  not.  They 
have  the  weight  of  the  builder  himself  of  the  vessel,  who 
ought  to  know  her  design  and  capacity  and  dangers,  the 
great  weight  of  those  who  had  actually  sailed  in  and  navi* 


4M  MASSACHUSETTS. 

Wwton  «(  oL  St  Kinot  il «(. 

gated  her  for  years,  the  oath  of  the  captain  tbea  in  her,  the 
oaths  of  two  others  called  in  as  advisers  and  quoBi  umpues 
on  this  very  subject  at*  Calcutta,  the  opinion  of  the  pilot 
himself,  who  took  her  to  sea,  and  the  corroborating  views 
•f  several  other  experts. 

All  these  united  must  preponderate  over  the  general 
views  of  some  other  experts,  without  any  personal  sailing  in 
tlie  vessel,  or  any  examination  of  her  at  Calcutta,  (except 
the  third  captain,)  but  only  seeing  her  here  before  her 
voyage,  or  after  she  had  been  lightened,  not  only  three 
■iches  by  salt  water,  bat  eight  inches  by  the  consumptioQ 
ff  her  water  and  provisions  on  the  voyage  home. 

The  actual  fact  of  this  vessel  never  having  been  so 
loaded  in  former  YOjBges  for  a  series  of  years  as  'to  draw 
more,  that  when  suspecting  more  had  or  would  be  put  in 
by  the  charterers,  the  caution  was  at  once  given  to  them 
against  it,  the  precaution,  under  the  difference  of  opiuioii^ 
to  have  a  survey  on  the  spot,  which  resulted  in  favor  of  the 
pfarinttffs,  the  fact  that  the  agents  of  the  respondents 
attempted  no  new  |urvey,  though  the  other,  if  not  formally 
reaching  them  from  the  captain  on  the  20th  of  April,  was 
on  the  public  files  of  the  consul  fourteen  days  before  the 
sailing  of  the  vessel  on  the  4th  of  May,  the  striking  circum* 
stance  that  the  three  other  American  vessels  then  and  theia 
loading  did  not  in  fact  take  in  cargoes  to  draw  more,  in 
proportion  to  their  size,  are,  when  united,  very  decisive, 
that  this  vessel  carried  as  much  as  she  was  bound  to  do 
by  her  contract,  when  fairly  construed. 

The  survey  is  not  refwred  to  as  a  conclusive  measure^ 
»or  one  entitled  to  official  weight,  or  indeed  any  beyond 
that  of  statements  made  by  experienced  and  intelligent 
men  on  matters  with  which  they  are  familiar,  under  atten- 
tion ^cially  tnrned  to  them  at  the  time,  and  afterwards 
flopported  by  their  testimony  duly  taken ;  but  tike  other 
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nautical  usages,  such  as  conferences  with  the  crev  as  td 
steps  to  be  pursued  in  sailing  in  a  storm,  or  in  throwing 
CfTer  goods  for  safety,  (Abbott  on  Shipping,  302,  note,)  it 
often  indicates  prudence  and  commendable  caution. 

It  is  no  answer  to  this  result,  that  other  vessels  from 
CUcutta  sometimes  go  to  sea  drawing  more,  as  the  ships  in 
the  India  trade  are  large,  and  from  England  are  frequently 
orer  double  the  size  of  the  Mattakeeset,  drawing  as  much 
or  more  water  than  some  heavy  frigates.  But  there  is  no 
proof — on  the  contrary,  it  is  disproved  that  other  vessels  of 
a  like  size  usually  load  there  to  a  greater  depth. 

To  avoid* difficulty,  the  maximum  depth  to  which  a 
vessel  may  be  loaded,  when  so  chartered,  had  better  always 
be  inserted  in  the  contract,  and  the  proviso,  likewise,  that 
freight  be  paid  pro  rata,  though  a  full  cargo  should  not,  by 
accident  or  other  unblamable  cause,  be  delivered. 

Another  source  of  controversies  in  these  cases,  and 
especially  in  the  present,  is  the  want  of  full,  friendly  and 
frequent  communication  between  captains  and  the  agents. 
Such  communications  tend  to  prevent  ^trouble  from  want 
of  seasonable  information,  and  foster  a  disposition  on  both 
sides  to  be  accommodating,  and  not  particular  as  to  going 
a  little  beyond,  or  &Uing  a  little  short,  of  what  strict  law 
may  require. 

Bui  it  is  proper  to  add  here,  that  in  this  case  no  evidence 
or  appearance  exists  of  management,  concealment  or  fraud 
on  the  part  of  the  respondents  or  the  captain,  to  avoid  their 
contract  or  their  duty.  Their  objections  to  loading  with  a 
deeper  draught  were  made  promptly,  openly  and  sustained 
in  a  fair  and  manly  form  by  the  survey  called.  « 

This  is  commendable,  and  entitles  them  to  a  liberal  con- 
struction of  their  conduct. 

Again,  a  course  marked  by  due  caution  and  care  against 
dangers  and  losses,  as  was  the  captain's  in  this  case,  deserves 
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approbation,  when  not  carried  to  an  extent  indioating 
timidity  or  mere  selfishness  in  behalf  of  himself  or  ownerai 

One  of  our  national  failings  may  be  deemed  rashness,  or 
daring  and  risking  too  much,  and  its  calamities  are  often  a 
warning  to  others,  not  lightly  to  be  disregarded,  and  at  least 
not  to  be  encouraged  in  cases  of  difficulty  or  doubt  by 
Courts  of  Justice  in  not  upholding  the  side  of  safety,  of 
prudence  and  caution. 

I  think,  therefore,  that  the  full  freight  stipulated  should 
be  paid* 
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If  a  bill  in  Chancery  describe  a  contract,  whicb  it  asks  to  haTe  enforced,  as 
originating  after  a  sale  had  been  made  of  certain  land,  and  it  appears  in  eri- 
dence  to  hate  originated  before  or  at  the  time  of  the  sale,  the  ease  nnut  be 
considered  as  if  the  contract  was  made  as  proved,  and  the  merits  most  be 
decided  as  if  it  was  so  made,  or  the  variance  be  deemed  fatal. 

Before  the  sale  of  land  by  an  executrix  to  pay  debts  nnder  a  will,  a  contraet  made 
with  the  expected  purchasers,  she  being  a  relative  to  one  of  them,  to  hold  the 
land  for  her  benefit,  on  her  paying  the  interest  quarterly,  till  she  should  find  it 
convenient  to  pay  the  principal,  and  then  to  convey  to  her,  and  they  purchasing 
the  land  at  less  than  its  true  value  at  that  time,  was  a  contiaet  against  publie 
policy,  and  voidable,  but  generally  not  void. 

If,  after  some  years,  the  purchasers  request  her  to  get  some  other  persons  to  take 

9     the  land,  and  she  procures  her  step-son  to  do  it,  who  pays  in  part  and  seevres 

to  them  the  rest  of  the  money,  and  agrees  to  stand  in  their  shoes,  and  do  all 

they  had  promised,  the  invalidity  of  the  contract  remains  the  same  as  it  was 

originally. 

This  last  transaction  does  not  raise  a  resulting  trust  in  her  favor,  as  she  did  not 
adTanoe  the  consideration,  nor  claim  in  the  bill  that  the  step-son  was*  to  take  a 
deed  mnning  to  her. 
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Nor  U  it  a  mortgage,  as  no  absolute  debt  became  due  iiom  her  to  him,  bat  a  mere 
right  existed,  on  paying  the  interest  quarterly  and  the  principal  when  she 
became  able,  to  have  a  conveyance  to  herself. 

The  transaetion  was  a  special  contract  merely,  either  agreed  to  be  pesHMMed 
according  to  its  terms,  or  imposing  an  ordinary  trust  te  perform  it  in  consC' 
qucnce  of  the  original  purchase  of  the  land  on  the  terms  stipulated. 

If  the  contract  be  not  set  out  with  exactness,  any  variances  will  be  allowed  to  be 
enred  by  amendments  on  easy  terms,  where  the  substance  of  it  appeaia.  So 
will  be  any  mistakes  in  form  in  pleading  the  Statute  of  Frauds. 

A  consideration  is  necessary  in  an  executory  agreement  or  trust,  in  order  to 
reqnire  them  to  be  enforced,  and  it  must  be  a  legal  and  honest  one. 

Where  an  agreement  or  trust  is  executed,  or  is  evidenced  by  a  writing  sealed,  a 
consideration  will  usually  be  presumed. 

As  a  speeial  contract  this  one  was  not  mutual,  she  not  being  obliged  to  adTaaee 
the  money  and  take  a  deed,  and  henoe  it  may  have  been  inoperative.  Time  in 
this  case  was  probably  not  a  part  of  the  essence  of  the  contract. 

As  a  contract  or  a  trust  in  respect  to  lands,  the  Statute  of  Frauds  was  pleaied 
against  it,  and  must  prevail,  unless  continued  possession  by  the  executris  with 
her  step-son,  and  several  acts  of  apparent  ownership  exercised  oveV  it  by  her, 
and  charges  made  in  his  books,  implying  some  rights  in  her,  are  suiBcient  to 
take  the  case  out  of  that  statute. 

In  Massachusetts  the  writing  to  obviate  the  statute  as  to  a  contract,  need  not 
contain  the  consideration,  and  perhaps  the  rule  should  be  the  same  there  as  to 
the  writing  to  evidence  a  trust. 

After  the  lapse  of  several  years,  the  executrix  not  paying  all  the  interest  nor 
tendering  the  principal,  the  step-son  notified  her  of  his  determination  not  to 
convey  to  her,  and  sold  a  portion  of  the  land  to  others,  who  are  eo-defendanls 
lA  this  bill,  but  claiming  to  have  bought  without  notice  of  her  interests,  and  as 
the  land  had  greatly  risen  in  value,  the  complainant,  after  making  an  offer  of 
payment  to  the  extent  of  the  original  purchase  money  and  interest,  institutad 
this  bill,  and  it  was  held  that  such  purchasers,  if  without  notice,  were  not  to 
be  affected,  so  far  as  they  had  made  payments  to  the  step-son,  but  if  buying 
with  notice,  stood  like  him,  and,  for  all  still  due,  were  liable  to  her,  if  he 


It  was  farther  held,  that,  as  a  contract  or  trust,  this  collateral  undertaking  was 
an  executory,  and  not  an  executed  one,  and  the  present  bill  being  brought  to 
compel  its  execution,  a  defence  against  this,  that  there  was  no  consideration,  or 
that  the  consideration  was  illegal,  is  not  to  avoid  an  executed  contract  or  tnut» 
but  to  prevent  the  enforcement  of  an  executory  one. 

Whether,  then,  the  original  sale  of  the  land,  under  such  a  collateral  agreement 
or  trust,  was  void  or  voidable,  it  has  been  executed,  and  it  cannot  probably 
be  avoided,  except  by  creditors  or  heirs  under  special  proceedings  or  pleas  for 
that  purpose. 

But  this  collateral  agreement  or  trust  being  still  executory  and  not  exeeutad, 
and  being  without  any  consideration  except  one  against  public  policy  and 
illegal,  a  Court  of  Equity  without  any  special  pleadings  should  not  enforce  it 
by  its  extraordinary  means  of  relief,  but  leave  a  party,  thus  situated  ead 
claiming,  to  any  remedies  which  may  exist  at  law. 
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This  was  a  bill  in  equity  founded  on  the  following  alle- 
gations. 

lifter  Tafts  of  Cambridge,  Ifaaa.,  died  in  1827,  learing  m 
small  farm  and  house  thereon,  where  a  part  of  his  family 
continue  to  reside  till  the  present  time.  He  died  insolvent, 
and  the  plaintiff,  his  wife,  being  executrix  under  his  will, 
sold  the  estate  at  auction  for  the  puqiose  of  paying  the 
debts,  September  2Sd,  1828.  The  purchasers  were  Cutter 
and  Cununings,  for  about  $3460. 

It  was  alleged  in  the  bill  that  she  made  an  agreement 
with  the  purchasers  that  she  might  retain  possession  of  the 
ptemises,  and  have  a  reoonTeyance  of  them  on  paying  tho 
sum  for  which  they  had  sold  and  interest  thereon. 

It  was  arerred,  also,  in  one  part  of  the  bill,  that  this 
agreement  was  made  subsequent  to  the  sale,  and  at  the 
tune  the  deed  was  executed,  and  that  relying  on  it,  she 
proceeded  to  make  yaluable  and  permanent  improvements 
on  the  premises.  That  in  January,  A.  D.  1831,  Cummings 
conveyed  his  share  in  the  estate  to  R.  Perkins,  and  in  Jan- 
uary, 1832,  Perkins  conveyed  to  Cutter,  the  occupation 
and  improvements  by  her  still  going  on  under  the  agree- 
ment. 

That  in  February,  1834,  Cutter  becoming  embarrassed, 
and  anxious  to  sell  the  property,  she  procured  Charies 
Tufts,  her  step^son,  to  take  a  conveyance  on  the  same 
terms  which  had  before  been  agreed  with  Cutter. 

That  Charles  Tufts  lived  in  the  house  with  her,  professed 
ta  be  friendly,  and  continued  to  let  her  occupy  and  improve 
under  the  agreement,  and  to  make  sales  of  gravel  and  trees 
on  her  own  account  till  1842,  the  property  in  the  meantime 
having  risen  much  in  value,  so  as  to  be  then  worth  $40,000* 
That  he  then  refused  to  fulfill  the  agreement,  though  she 
was  leady  and  offered  to  pay  the  principal  and  interest  due, 
and  demanded  a  conveyance  from  him. 
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That  ill  September,  1844,  Chailes  Tafts  said  a  poitml 
of  the  premises  to  E.  Wheeler,  the  other  respondenii  who 
was  notified  of  the  agreement  before  named  when  he  pur- 
ehased. 

The  complainant  prayed  forther,  an  account,  by  the 
respondent,  Charles  Tufts,  of  any  rents  or  inccnne,  and  a 
conveyance  by  him  and  Wheeler  of  the  premises,  settiag 
aside  his  to  Wheeler  on  her  paying  the  original  eon* 
sideration  and  interest,  as  by  agreement  with  Cutter  and 
Cummings  at  first,  and  afterwards  with  Charles  Tofts. 
She  also  asked  an  injunction  against  further  conveyances 
by  Charles  Tufts  or  Wheels  while  these  proceedings  were 
pending. 

The  answer  of  Charles  Tufts  admits  several  of  the 
loatters  alleged,  but  denies  that  Cutter  and  Cummings 
entered  into  any  agreement  which  made  the  conveyance  to 
them  a  trust  or  mortgage,  or  that  he  bought  of  Cutter  under 
any  such  agreement  with  him  or  the  complainant,  though 
he  made  a  verbal  promise,  in  the  close  of  1831  or  the  first 
of  1833,  that  if  she  paid  him  his  advances  and  interest 
within  five  years,  he  would  convey  to  her.  He  futthev 
alleged  that  such  only  was  the  agreement  between  her  and 
Cutter  originally,  except  that  originally  it  was  to  be  done 
in  ten  years. 

He  further  denied  that  she  had  made  any  valuable 
improvements,  or  remained  on  the  premises,  except  from 
kindness,  or  that  she  had  paid  rent  or  interest,  though 
charged  i^ainst  her,  or  had  ever  offered  to  pay  them  within 
the  original  ten  or  subsequent  five  years. 

He  also  pleaded  the  revised  Statute  of  Frauds  to  her 
demands,  and  annexed  many  accounts  between  them  to 
diow  her  indebtedness  to  him. 

The  answer  of  Wheeler  expressed  his  belief  in  the  state* 
ments  of  his  co-defendant,  and  denied  any  knowledge,  when 
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he  puvchaaed  in  September^  1844,  that  the  plaintiff  claimed 
any  interest  in  the  premises,  except  as  tenant  at  will. 

There  was  a  supplemental  bill  charging  the  respondent 
Charles  Tufts  with  instituting  proceedings  at  law  to  oust 
the  plaintiff,  pending  the  present  bill,  and  an  answer  admit- 
ling  the  allegation,  and  upon  this  an  injunction  had  issued 
against  further  proceedings  there  till  otherwise  permitted  by 
this  Court. 

A  great  mass  of  evidence  was  put  into  the  case  to  prove 
the  agreement  on  which  the  plaintiff  relied,  and  to  show  a 
trust  or  mortgage  as  between  the  plaintiff  and  Cutter  and 
Cummings  till  the  conveyance  to  Charles  Tufts  and  sincey 
as  between  the  plaintiff  and  him.  Much  proof  was  also 
offered  to  rebut  these. 

Sueh  portions  of  the  testimony  on  both  sides  as  may  be 
pertinent  will  be  stated  hereafter  in  the  opinion  of  the  Court. 

Randf  for  the  complainant,  Sewall  and  Fletcher^  for  the 
respondents. 

WooDBURT,  J.  This  case  has  been  argued  very  elabor- 
ately on  both  sides,  and  requires  a  full  and  detailed 
examination.  The  allegations  in  the  bill  are  claimed  to 
make  out  a  case  for  the  com[dainant  to  recover  on  several 
distinct  grounds. 

One  is  on  an  agreement,  and  virtually  asks  for  a  specific 
performance  of  it,  as  if  it  was  founded  on  a  proper  consid- 
eration, and  was  otherwise  valid,  and  as  if  everything 
previously  required  on  the  part  of  the  plaintiff  had  been 
done. 

Another  is  on  what  amounts  to  a  mortgage,  and  seeks, 
in  substance,  to  be  allowed  to  redeem  it  on  the  payment 
of  all  which  is  equitably  due. 

Another  is  on  a  constructive  trust,  growing  out  of  the 


OCTOBEE  TERM,  1847.  Ml 

Tilfttv.  Tafia  HfliL 

agreement,  which  is  considered  binding  on  the  respondent, 
but  is  alleged  nerer  to  have  been  performed  by  htm. 

Another  still  is  on  a  resulting  trust,  which  is  contended 
to  arise  in  favor  of  the  complainant,  on  the  supposed  fact 
that  she  advanced  all  the  consideration  for  the  deed  from 
Cutter  to  the  respondent  Charies  Tufts,  the  latter  acting 
merely  as  her  agent. 

The  bill  in  terms  sets  up  none  of  these  grounds  for  a 
recovery,  except  the  agreement  first  mentioned. 

But  in  argument,  they  all  have  been  urged,  and  it  umj 
be  just  to  sustain  the  bill  if  either  of  them  come  within  the 
facts  duly  alleged  and  duly  proved. 

Either  of  these  grounds,  also,  if  well  supported  under  the 
objections  taken  against  them,  would  certainly  be  sufScient 
to  give  jurisdiction  to  this  Court  on  its  equity  side,  and 
hence  might  justify  a  decree  in  favor  of  the  complainant 
after  amendment,  even  if  the  grounds  be  not  now  suffi- 
ciently described. 

Before  examining,  however,  each  of  these  positions 
separately  and  in  detail,  it  may  be  observed,  that  there  are 
two  general  exceptions  which  are  made,  and  which  apply 
to  most  of  them.  They  are,  first,  that  the  consideration 
connected  here  with  any  agreement,  a  mortgage  or  trust  is 
not  a  good  one,  while  it  should  in  each  be  legal,  or  it 
cannot  have  the  assistance  of  a  Court  of  Chancery  to 
enforce  it.  And  secondly,  that  none  of  them  are  proved  in 
writing,  though  when  an  agreement,  mortgage  or  ordinary 
trust  relate  to  an  interest  in  land,  they  must,  by  the 
express  requirement  of  the  Statute  of  Frauds,  be  proved  by 
some  <<  writing  signed  by  the  party  to  be  made  liable." 

These  two  general  exceptions  I  shall  examine  last,  as 
they  apply  to  several  of  the  grounds  relied  on  for  a  recov* 
ery,  and  as  the  separate  objections  to  each  ground  can  be 
best  weighed  in  the  first  instance  and  by  themselves. 

39* 
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The  claim  set  up  by  the  plaintiff,  that  the  transaction 
between  her  and  Charles  Tufts  created  a  resulting  trust  in 
her,  or  amounted  to  a  mortgage  of  these  premises  by  her  to 
him,  which  she  should  now  be  allowed  to  redeem,  is  a 
my  important  one  for  her  to  make  out,  if  practicable, 
because  such  a  trust  would  not  be  affected  probably  by  the 
Statute  of  Frauds. 

Resulting  trusts  are  expressly  excepted  from  the  operation 
of  such  statutes  generally,  and  mortgages,  where  an  absolute 
deed  exists,  may  be  shown  in  Chancery  by  proving  by 
parolf  the  relation  of  debtor  and  creditor  between  the  par- 
ties, or  the  recognition  in  other  ways  that  (he  transaction 
was  a  mere  security  for  a  loan.  See  cases  in  Hunter  v. 
MarBMro\  2  Woodb.  60  Min.,  168,  and  Beniley  and  Wife 
T.  Phelps,  ante. 

It  is  still  more  important  for  her  to  make  out  either 
of  these,  as  the  consideration  connected  with  them,  if  it 
exists,  was  one  between  her  and  Charles  Tufts  alone,  and 
not  between  her  and  the  original  purchasers,  Cummings 
and  Cutter,  and  hence  probably  it  would  not  be  tainted  by 
any  illegal  arrangement  with  them,  if  one  existed  between 
them  and  her. 

Is  there,  then,  as  insisted  by  the  plaintiff,  proved  against 
the  respondent  anything  which  raises  as  against  him  a  pecu- 
liar trust  merely  by  operation  of  law,  such  as  is  termed  a 
resulting  trust,  and  which  by  statute  need  not  be  evidenced 
in  writing?  or  anything  which  amounts  in  equity  to  a 
mortgage  in  which  the  complainant  has  all  the  rights  of  a 
mortgagor,  and  the  respondent  should  perform  all  the  duties 
of  a  mortgagee  ? 

The  test  fact  as  to  a  resulting  trust  is  this.  If  the 
respondent,  Charles  Tufts,  used  his  own  money  and  credit, 
there  is  nothing  in  or  from  her  to  raise  a  resulting  trust  to 
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her.  4  Burr,  2256;  4  East,  577;  2  Atk.,  74^  6  John.  Cb., 
1 ;  2  Paige's  Cb.,  238 ;  3  Sugden  oa  Vendors,  260. 

Wbile,  on  tbe  contrary,  if  he  acted  then  merely  in  the 
capacity  of  her  agent,  and  used  her  money  and  not  his  to 
buy  the  land  with,  a  resulting  trust  would  arise  in  her 
fa¥or  in  law,  not  supposed  to  be  prohibited  by  the  Statute 
of  Frauds,  and  independent  of  its  provisions.  See  cases  in 
Hunter  v.  Marlboro\  2  Woodb.  &>  Min.,  168 ;  1  Russ.  &; 
Mylne,  53;  11  Bligh,  397,  418;  Hill  on  Trustees,  65; 
Lewin  on  Trusts,  168 ;  2  Story  Eq.  Jur.,  ^^  1201-^. 

So  if  she  borrowed  the  money  of  him,  and  he  took  her 
note  for  the  amount,  and  then  had  the  deed  from  Cutter 
and  Perkins  made  out  to  him,  rather  than  the  plaintiff, 
wrongfully  and  contrary  to  agreement,  a  resulting  trust 
would  arise  to  her. 

The  independent  facts  separate  from  the  face  of  the  deed 
are,  in  such  cases,  provable  by  parol,  notwithstanding  the 
Statute  of  Frauds,  sometimes  under  an  express  exception 
in  the  statute,  and  sometimes  in  order  to  prevent  fraud. 
Lewin  on  Trusts,  155 ;  1  Spence,  Eq.  Jur.,  571 ;  2  Vent*, 
390 ;  IP.  Wms.,  322 

But  it  is  apparent,  on  a  little  scrutiny  of  this  transaction, 
that  neither  a  resulting  trust  nor  a  mortgage  were  intended 
to  be  the  case  in  form. 

I  apprehend  that  the  other  facts  show,  also,  that  neither 
of  them  was  intended,  in  substance,  because  the  respondent 
became  liable  to  Cutter  and  Perkins  for  the  whole  consid- 
eration, and  paid  part  in  money  and  gave  his  own  mortgage 
for  the  rest,  and  did  not  charge  to  her  the  amount  in  his 
books,  (Hill  on  Trusts,  92,)  or  charge  it  in  any  account 
rendered  to  her  which  is  produced  and  proved,  though  one 
of  her  sons  swears  it  was  charged  in  some  account  he  had 
at  some  time  seen,  yet  none  such  is  produced. 

Nor  did  he  take  any  note  of  her  for  the  consideration 
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paid,  or  any  mortgage,  though  the  deed  runniog  to  himself 
from  Cutter  and  Perkins  would  perhaps  furnish  him  with  a 
strong  security,  if  he  really  ^ad  made  an  absolute  loan  to 
his  step-mother,  and  if  this  course  was  intended  as  raeM 
security  for  it. 

But  against  either  of  these  parties  having  intended  such 
a  loan,  is  the  further  fact  that  by  the  agreement  as  proved, 
both  originally  and  with  the  respondent,  she  was  under  no 
obligation  to  pay  the  consideration  and  take  the  farm,  but 
merely  had  liberty  or  permission  to  do  this,  if  she  pleased, 
and  should  ever  become  able  to  do  it.  Consequently  she 
eould  not  then  mean  to  pay  for  it  by  an  agent  and  by  a 
loan. 

Nor  is  it  pretended  in  the  bill,  or  proved,  that  the  respond- 
ent promised  to  take  the  deed  in  her  name,  and  to  treat  her 
as  at  once  the  debtor  for  the  consideration,  and  to  advance 
the  money  and  credit  as  hers,  which  is  the  usual  mode  of 
raising  a  resulting  trust,  and  which  is  raised  on  such  facts 
only,  and  then  in  order  to  prevent  a  breach  of  faith  operate 
ing  injuriously  and  fraudulently.  1  Spence,  Eq.  Jur.,  451, 
and  Lloyd  v.  SpiUei,  2  Atk.,  150 ;  Ambler,  150. 

But  there  is  neither  any  such  breach  of  faith  and  breach 
of  contract  at  that  time  averred  in  the  bill,  nor  any  such 
attempted  to  be  shown  by  evidence. 

There  was,  likewise,  a  paramount  reason  why  she  should 
not  make  any  such  agreement,  or  wish  to  have  any  such 
deed  at  the  time  of  her  arrangement  with  Charles.  She 
appears  to  have  been  embarrassed  by  debts,  and  did  not 
like  to  have  any  interest  she  possessed  in  these  premises 
taken  to  satisfy  her  debts.  Hence  she  would  not  desire  to 
have  any  deeds  executed  to  herself,  or  any  property  so 
situated  that  the  title  would  be  vested  in  her  by  resulting 
trust  or  mortgage,  and  be  liable  to  be  seized  and  sold  to 
the  extent  of  her  interest. 
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This  in  some  degree,  likewise,  reconciles  her  disclaimers 
to  several  persons  of  her  having  any  interest  in  these 
premises,  because  she  had  intended  to  have  it  so  situated, 
4hat  she  might  ia  future  obtain  an  interest,  if  she  afterwards 
pleased,  but  not  have  any  in  presenti  to  be  exposed  to 
Wtisfy  her  debts. 

On  the  contrary,  no  circumstances  existed  there  which 
would  be  likely  to  prevent  the  respondent  from  buying  at 
that  price  and  being  willing  to  retain  the  land  himself, 
if  not  soon  wanted  by  her,  when  it  was  worth  more  than 
the  consideration,  or  from  taking  the  deed  in  his  own 
name,  being  out  of  debt,  or  from  paying  with  his  own 
money  in  part,  as  he  had  money  and  she  had  not,  or  from 
getting  credit  for  himself  for  the  rent,  as  he  had  credit,  or 
ikom  holding  it  sometime  as  his  own  to  benefit  and  oblige 
her,  if  she  became  able  and  willing  to  pay  for  it,  as  he  was 
young  and  disposed  by  kindred  and  residence  with  her  to 
accommodate  her.  I^or  was  there,  on  the  evidence,  a  single 
circumstance  to  show  that  in  this  he  had  violated,  or  was 
for  years  accused  of  violating,  any  promise  or  duty  to  her 
so  as  to  cause  a  resulting  trust  or  mortgage. 

In  the  next  place  is  there  sufficient  proof  to  show  a 
mortgage  between  them  ? 

The  test  as  to  that  in  equity,  there  being  no  pretence 
here  of  a  mortgage  in  law,  is  the  existence  of  a  debt 
between  these  parties  for  the  consideration  paid  to  Cutter, 
and  which  the  deed  to  the  respondent  was  executed  to 
secure.  See  cases  in  Beniley  and  Wife  v.  Phelps,  2 
Woodb.  &  Min,  426,  and  Almy  v.  Wilbury  2  Ibid.,  371 ; 
1  Vernon,  262;  1  John.  Ch.,  370;  Taylor  v.  Luther y  3 
Sumner,  228,  and  Flagg  v.  Mann^  2  Sumner,  487;  4 
John.  Ch.,  189;  Coote  on  Mort.,  24;  Oreenleaf's  Ev.,,28& 

There  may  be  mortgages  to  secure  bail,  covenants,  &^., 
and  not  debts.  But  there  is  no  claim  here  that  this  was  a 
mortgage  to  secure  anything  except  a  debt. 
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Nor  is  it  sho^rn  that  Charles  Tufts  was  a  leuder  of  money' 
generally  at  that  time,  or  that  any  note  was  taken  for  thk 
as  a  debt,  or  any  charge  made  of  it  to  her. 

And  the  whole  current  of  the  evidence,  though  with  some 
exceptions,  is  that  she  was  not  bound  at  all  then  to  buy  the 
land,  unless  she  afterwards  chose  to  do  it  and  advance  tiM 
money,  rather  than  that  she  had  thus  bought  it,  and  virtuaUf 
mortgaged  it  for  payment  of  the  consideration. 

All  the  reasons,  too,  existed  against  her  being  a  mort* 
gagor  of  this  land,  which  existed  against  her  having  a 
resulting  trust,  on  account  of  her  indebtedness  to  others 
and  telling  them,  as  she  did,  that  she  had  no  interest  in 
these  premises  to  pay  them  with.  Opposed  to  a  mortgage, 
as  well  as  a  resulting  trust,  it  also  seems  very  likely  that 
all  her  interest  then  rested  in  mere  contract,  and  was  ae 
meant  to  rest.  It  was  conditional,  and  depended  on  ber 
option  and  pleasure  afterwards,  whether  it  should  ever 
become  a  vested  interest  of  any  kind  or  to  any  extent. 

It  rested  on  a  special  agreement  or  ordinary  trust  growing 
out  of  it — ^not  a  mortgage  or  resulting  trust,  on  an  agree- 
ment, to  be  sure,  not  very  technical  nor  business-like  in  ite 
terms,  but  one  which,  if  executed,  would  operate  kitidly 
among  relations,  and  which,  if  executory  in  its  terms  or 
conditions,  and  not  able  to  be  enforced  on  account  of  objec- 
tions interposed,  either  legal  or  equitable,  was  an  agree- 
ment, not  in  my  opinion,  as  the  respondents*  connsri 
argued,  so  unusual  or  irrational  as  to  be  disbelieved  under 
all  the  evidence  and  circumstances  of  this  case.  Even  the 
bill  does  not  purport  to  proceed  on  the  ground  of  a  resulting 
trust,  or  a  mortgage,  which  she  wishes  to  be  opened  for 
redemption.  It  avers  no  loan  from  Charles  Tufts  to  her, 
nor  any  mortgage.  It  proceeds  rather  on  facts  connected 
with  the  idea,  either  of  a  common  trust  in  the  original  and 
subsequent  purchase  of  this  farm  in  her  behalf,  which  has 
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QOl  been  fulfilled,  or  an  ordinary  but  valid  agreement  made 
in  relation  to  the  land  in  ber  behalf,  which  is  set  out  in 
torsoa,  as  is  a  non-performance,  by  the  respondent. 

And  though  a  trust  not  being  alleged  in  the  bill,  is  not 
ta  be  {wesumed  or  implied,  unless  necessary  and  clear,  (3 
Svanston,  691 ;  1  Spence,  Eq.  Jur.,  496,)  yet  both  a  com* 
man  trust  resting  on  an  agreement,  an  agreement  to  some 
extent  express  rather  than  implied,  are,  in  my  view,  quite 
claarly  shown  by  the  evidence,  as  before  explained. 

Yet  both  a  common  trust,  resting  on  an  agreement,  and 
aa  agreement  of  a  eertain  character  are  perhaps  sufficiently 
8tw>wn  by  the  evidence. 

The  next  inquiry,  then,  is  what  was  that  agreement  or 
iMsi  arising  from  it,  and  what  are  the  objections,  if  any, 
which  should  oppose  and  defeat  the  execution  of  it,  inde* 
pendent  of  the  Statute  of  Frauds,  and  of  the  consideration 
of  ibe  agreement  or  trust,  which  will  both  be  examined 
aeparately  before  closing. 

I  pass  by  many  subordinate  points  in  the  case,  it  being 
akftoet  a  Proteus  in  the  shapes  it  has  assumed,  and  do  not 
g0  into  the  inconsistencies  between  different  parts  of  the 
awwer,  or  the  want  of  credibility  in  that  and  several  of  the 
witneases,  or  whether  an  answer  is  evidence  or  not,  when 
rsapeosive  to  the  bill. 

That  it  is,  see  Russell  v.  Clark,  7  Cranch,  70,  and  Oould 
HmLr.  Ootitdj  3  Story,  640 ;  Morgan  et  aL  v.  Tipton  et  a/., 
3  McLean,  348. 

That  it  is  not,  but  is  a  quasi  bar  till  overcome  by  evi- 
dence, see  6  Clark  &  Fin.,  296;  2  Daniels  Eq.  Pr.,  826; 
1  Mad.  R.,  1 ;  1  Younge  &  Col.,  69. 

But  I  hasten  to  the  trust  or  agreement  to  see  what  are 
their  true  terms  and  the  objections  to  them,  as  on  these  the 
mecils  of  the  case  in  controversy  must  finally  be  disposed 
o£ 
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When  the  evidence  was  examined,  which  the  complaiiH 
ant  offered  in  order  to  prove  the  terms  of  the  original 
agreement  that  she  had  alleged  in  her  bill  to  have  been 
made  about  the  conveyance  of  this  farm  to  her  by  Cotter 
and  Cummings,  it  became  clear,  in  the  first  place,  that 
though  it  may  have  been  finally  settled  when  the  deed  was 
executed,  yet  it  was  arranged  before  and  at  the  sale,  and 
was  then  acted  on. 

This  is  positively  sworn  to  by  one  of  the  parties  to  it.  It 
is  also  testified  to,  that  the  property  was  in  fact  knocked 
off  to  them  at  the  auction  sale  of  it  by  her,  as  executrix,  at  * 
^1000  less  than  others  were  then  and  there  willing  to  give 
the  same  day.  This  was  another  strotig  feature  or  incident 
of  it.  The  original  purchasers  also  bought  with  a  sole 
view  to  aid  her  by  this  agreement,  both  being  engaged  in 
other  business,  and  one  of  them  being  her  cousin,  and 
desirous  to  assist  h^.  This  was  another  element  in  it,  and 
no  consideration  whatever  was  advanced  by  her  individu- 
ally, in  order  to  cause  the  agreement,  but  the  reconveyance 
was  promised  to  her  in  consequence  of  this  arrangement 
and  sale  to  them,  in  order  that  she  might  have  the  benefit 
of  it.  This  was  the  moving  cause,  this  her  only  privilege, 
except  that  she  was  to  remain  on  the  premises  by  paying 
only  the  interest  and  taxes  as  rent,  and  take  her  own  time 
for  paying  the  principal,  and  asking  a  conveyance. 

But  it  was  left  entirely  optional  with  her  to  buy  or*not, 
as  her  means  might  happen  to  permit,  or  the  land  become 
in  time  more  valuable  or  not. 

After  some  years  Cutter,  in  whom  all  the  farm  had 
become  vested,  being  in  need  of  money,  and  she  being 
unable  to  raise  it,  her  step-son,  the  present  respondent,  who 
had  boarded  with  her  since  his  father's  death,  and  rendered 
some  aid  in  paying  the  rent,  and  had  acquired  some  prop* 
erty,  was  induced  to  come  forward  and  take  the  land  and 
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agreement  off  Cutter's  hands.  She  had  like  confidence  in 
him  as  in  Cutter,  and  he  was  therefore  substituted  for 
Cutter.  He  was  to  stand,  as  a  witness  swears,  ^^in  Gutter^ s 
shoes"  I  do  not  think  it  was  an  independent  purchase,  or 
new  and  different  agreement  in  its  terms  and  consideratiaKif 
though  it  has  been  strenuously  insisted  by  her  counsel,  that 
this  arrangement  with  the  respondent  was  an  independent 
transaction,  and  that  the  old  trust  was  entirely  executed. 
In  that  view  he  urges  it  as  a  new  trust  or  agreement  created 
in  the  respondent,  unaffected  and  uncontaminated  by  any- 
thing wrong  in  the  first  sale. 

But  I  think  the  balance  of  the  eyidence  and  circurn^' 
stances  is  the  other  way,  and  at  the  same  time  is  against 
the  position  taken  by  the  respondent,  that  he  did  not 
promise  or  become  liable  to  do  all  which  Cutter  was  bound 
to  do.  The  question,  as  one  of  fact,  is  difficult,  and  I  wish 
a  Jury  had  passed  on  it,  rather  than  the  Court.  Yet  the 
weight  of  facts  and  circumstances  seems  to  me  to  indicate 
that  the  deed  to  the  respondent,  and  his  agreement  and 
trust  in  conformity  to  it,  were  not  made  without  full  refer* 
ence  to  the  former  agreement  and  trust  to  reconvey  in  a 
certain  event,  and  without  full  reliance  placed  on  it.  But 
it  was  at  the  same  time  very  far  from  being  meant  as  the 
total  execution  of  the  old  trust,  and  the  creation  of  an 
entirely  new  one,  or  one  of  a  different  character.  On  the 
contrary,  it  was  a  mere  continuance  of  the  old  one  in  new 
hands,  the  respondent  knowing  and  promising  to  comply 
with  the  old  one,  and  she  asking  that,  and  that  alone.  And 
whether  he  promised  to  do  it  or  not,  in  all  respects,  which 
is  questioned  some  in  Charles  Tufts'  answer,  and  the 
argument  of  his  counsel,  he  is  still  liable  to  do  it,  if  he  took 
the  land  merely  knowing,  as  he  doubtless  did,  all  the 
previous  trust  attached  to  it.  He  took  it  cum  onere. 
2  Drury  &  Warren,   31;  2  Ball  &   Beattie,   304,   416; 
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1  Sell.  &^  Lef.,  262;  I  Yes.  Sen.,  498;  2  Tern.,  271,  447; 
LewiQ  on  Trusts,  205 ;  20  John.,  421 ;  1  John.  Ch.,  306. 

From  all  the  circumstances,  that,  and  nothing  either 
beyond  or  short  of  it,  must  manifestly  have  been  the 
intention  of  both  parties. 

He  merely  assumed  the  obligations  and  confidence  which 
existed  in  Cutter  &;  Co.  for  the  same  object  and  considera- 
tion and  with  like  designs,  and  she  merely  desired  that. 

Indeed,  in  the  bill  itself,  it  is  alleged  that  Charles  Tufts 
took  the  land  under  the  same  agreement  as  Cutter  and 
Cununings,  "under  the  agreement  aforesaid," — ^''holding 
said  premises  under  such  agreement  aa  aforesaid." 

It  is  not  set  out,  to  be  sure,  as  it  is  proved,  in  respect  to 
the  time  the  agreement  was  first  made,  but  in  other  respects 
it  is  substantially  the  same.  Indeed,  though  some  parts 
of  the  written  argument  of  the  plaintiff  contend  that  the 
old  trust  watf  executed,  and  a  new  trust  formed,  yet  other 
parts  make  it  a  point,  that  both  were  the  same.  Thw 
<<  Fifthly,"  after  insisting  that  the  trust  had  been  executed, 
it  is  added,  "Charles  Tufts  took  the  conveyance  with 
knowledge  of  and  subject  to  that  trust,  and  therefore  takes 
subject  to  it,  or  stands  in  a  like  situation,"  as  Cutter,  the 
first  trustee,  swears* 

Charles  Tufts  "was  to  hold  the  estate  on  the  same 
understanding  and  agreement  as  C.  had  done,"  and  Smith 
testifies  "  the  agreement  was  that  he,  (Charles  Tufts,}  should 
step  into  Mr.  Cutter's  shoes." 

In  short,  a  new  promisor  was  merely  agreed  to  be  sub- 
stituted for  the  old  one,  but  to  the  same  obligation,  or  a 
new  tnistee  as  to  the  same  trust,  or,  in  other  words,  the  old 
agreement  and  trust  were  only  assigned  to  Charles  Tufts, 
he  agreeing  to  do  all  which  the  assignor  had  been  engaged 
to  do,  and  the  promisee  in  the  agreement  assenting  to  this 
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assignment.  It  was  as  if  a  new  tenant  under  a  lease  should 
atom  to  the  landlord  and  be  accepted,  instead  of  the  old 
tenant,  for  the  same  rent  or  consideration. 

Afterwards,  the  respondent  showed  a  disposition,  not 
unnatural,  to  limit  to  ten  years  from  her  sale,  or  five  years 
from  Cutter's,  the  continuance  of  any  right  in  her  to  hare 
a  conveyance  of  the  premises  on  paying  the  original  con- 
sideration and  interest. 

The  evidence,  however,  is,  in  my  view,  decidedly  in  her 
favor,  that  there  was  no  such  limitation,  and  though  this 
gave  her  a  great  advantage,  it  was  not  a  very  unusual 
advantage,  under  all  the  circumstances  of  indigence  and 
relationship  on  one  side,  and  prosperity,  if  not  wealth,  on 
the  other. 

In  Welsh  mortgages  no  time  of  payment  or  redemption 
is  fixed.     3  Pow.  Mort.,  947-8;  3  Atk.,  618. 

But  then  the  mortgage  enters  and  takes  the  profits.  1 
Pow.  on  Mort...  373.  And  here  the  indulgence  has  soma 
limit  to  it,  probably,  if  the  party  chooses  to  resort  to 
Chancery  and  have  the  time  for  redemption  or  payment 
restricted  to  some  reasonable  period. 

She  is  entitled,  then,  to  all  the  benefits  of  the  agreement 
or  trust,  as  it  stood  originally  in  Cutter  and  Cummings' 
hands,  and  is  subjected  to  all  the  disadvantages  or  imper- 
fections of  it  as  originally  made. 

These,  in  my  view,  are  its  terms,  its  privileges  and 
defects. 

Among  the  defects  which  have  been  deemed  most  prom- 
inent, its  exposure  to  the  plea  of  the  Statute  of  Frauds,  on 
the  ground  that  the  agreement  or  trust  was  not  in  writing, 
and  next,  that  illegality  existed  in  the  consideration  for 
either  of  them.  Beside  these  the  agreement  and  trust, 
deeming  them,  as  I  do,  throughout,  to  be  the  same  in  their 
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terms,  conditions,  object  and  consideration,  are  open  to 
some  other  exceptions  as  to  their  conditions,  which  it  may 
be  well  to  advert  to  before  proceeding  to  the  two  most 
prominent. 

One  of  these  others  is,  that  the  terms  of  the  agreement 
and  trust  were,  on  the  part  of  the  plaintiff,  not  imperative, 
but  resting  only  in  her  pleasure  were  optional,  and  hence 
were  not  valid. 

To  this  effect,  certainly  as  a  matter  of  fact,  is  the  balance 
of  the  testimony,  though  not  the  whole  of  it. 

This  conclusion  is,  likewise,  fortified  by  her  own  declara- 
tions frequently  made,  that  she  had  no  interest  in  the  land, 
and  hence  everything  must  have  been  voluntary  or  optional 
with  her  in  order  to  justify,  in  any  true  view,  such  declara- 
tions. 

Conceding,  then,  that  it  was  optional  in  the  plaintiff  to 
pay  the  original  money  or  not,  the  trust  or  agreement 
could  not,  as  a  general  principle  in  such  case,  be  enforced  for 
the  want  of  mutuality.  Cooke  v.  Oxley^  3  D.  &  E.,  653; 
Routledge  v.  Grant,  4  Bingh.,  660. 

It  will  at  once  occur  to  every  lawyer,  that  unless  a  party 
is  bound  to  pay  money  to  another,  the  latter  is  not  bound 
to  convey  in  cases  like  these.  That  there  must  be  a  duty  or 
obligation  usually  on  both  sides,  see  6  Paige,  288 ;  1  Cowen, 
733;  4  John.  Ch.,  497;  Bunbury,  111;  Newland  on  Con., 
152 ;  1  Sch.  &  Lef ,  13 ;  2  Story  Eq.  Jur.,  p.  96 ;  2  Vern., 
415 ;  12  Ves.,  46 ;  3  Bro.  Ch.,  12 ;  1  Ves.  Jr.,  60 ;  18  Yes., 
99;  6  Ves.,  662;  6  Ves.,  818;  Hamilton  v.  Grant,  3 
Dow's  P.  C,  33,  and  1  Bligh  N.  S.,  694;  2  A.  K.  Marshall, 
346;  2  Story  Eq.  Jur.,  ^^  750,  769;  16  Maine,  92;  1 
John.  Ch.,  282,  370;  6  Wheat.,  528,  639;  16  Ves.,  406;  7 
Bro.  P.  C,  279;  4  Ves.,  66;  Walton  et  at.  v.  Coulson,  1 
McLean  C.  C,  129;  1  Jacob  &  W.,  466;  2  Freeman,  36. 


OCTOBER  TERM,  1847.  473 

There  may  be  exceptions  to  this  rule,  which  it  is  not 
necessary  here  to  enter  into. 

So  there  are  various  discriminations  as  to  what  does  and 
does  not  constitute  mutuality. 

Thus  it  may  not  be  necessary  to  have  mutuality,  as  it 
is  argued,  in  an  executed  trust,  that  is  one  whose  conditions 
are  performed,  and  not  one  merely  executory.  1  Hare,  34 ; 
1  Craig  &  Phillips,  63. 

But  this  trust  is  not  considered  by  me  as  in  this  sense 
executed,  and  this  very  bill  is  brought  to  compel  it  to  be 
executed.  As  already  shown,  a  now  trustee  was  substi- 
tuted for  an  old  one,  but  nothing  more. 

So  if  the  mutuality  on  one  side  consisted  merely  of  a 
conveyance  of  land  to  the  other,  that,  if  done,  might  be 
sufficient  to  sustain  an  agreement  to  reconvey  on  the  other 
side. 

But  unfortunately  that  is  not  the  whole  of  this  case. 
The  conveyance  on  the  one  side  here  was  the  mutuality 
for  the  consideration  which  was  paid  on  the  other  side,  and 
divided  among  the  creditors  of  her  husband's  estate. 

But  for  the  promise  to  reconvey  on  her  paying  a  certain 
sum,  there  was  no  mutuality  in  any  promise  by  her  abso- 
lutely to  pay  such  sum  at  any  time  and  take  the  land. 
Nor  was  there  any  other  consideration  for  the  promise  to 
reconvey,  except  the  illegal  one  originally  existing  for 
them  to  buy  for  her  benefit,  and  thus  buying  at  a  price 
quite  $1000  less  than  persons  the  same  day  offered  to  give. 

I  do  not,  however,  propose  to  decide  the  case  on  either 
of  those  points,  but  merely  to  call  attention  to  the  difiicul- 
ties  attending  them. 

Nor  do  I  decide  whether  time  here  was  of  the  essence 
of  the  agreement  or  not,  another  question  much  argued  and 
strongly  insisted  on  by  the  respondent,  though  the  inclina- 
tion of  my  mind  is  it  was  not. 

40* 
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See  cases  where  time  is  material.  2  Story  Eq.  Jur.,  ^ 
776;  1  Sugd.,  410-3;  8  Cranch,  471;  6  Cranch,  262; 
4  Bro.  Oh.  C,  469,  note;  7  Ves.,  273;  16  Maine,  92; 
1  Howard,  14;  6  Ves,,  818;  6  Pfeige,  288;  Tamlyn  R., 
381;  6  Ves.,  720,  note;  2  Story  Eq.  Jur.,  ^^  771,  776; 
13  Ves.,  228;  2  Sim.  &;  Stuart,  29;  6  Wheat.,  528;  1 
Fonbl.  Eq.  B.  1,  cb.  6 ;  1  Ball  &  Beatty,  69. 

If  property  has  altered  in  value,  and  the  complainant  has 
been  dilatory  or  negligent,  (  Walton  et  al  v.  CotUsany  1 
McLean,  129 ;  Long  worth  v.  Taylor,  Ibid.,  395 ;  Oameit  ▼. 
Macon  et  al,  2  Brock.  C.  C,  207,)  time  is  often  material 
and  affects  the  question  of  enforcing  performance.  In  that 
view  the  great  delay  here  is  unfavorable  to  the  plaintiflf. 

Though  it  may  alter  the  case  some  as  to  delay,  consid- 
ering that  she  was  in  possession  of  the  estate,  and  hence 
did  not  tender  nor  bring  her  bill  so  speedily  as  otherwise 
would  have  been  likely  if  not  proper.     Coote  on  Mort.,  22. 

But  in  short  how  could  time  be  deemed  a  material 
element  in  a  contract  when  that  contract,  in  my  view,  had 
no  time  whatever  fixed,  within  which  it  was.  to  be  per- 
formed, and  when  the  other  party  never  had  resorted  to 
Chancery  and  obtained  a  limitation  as  to  time  ? 

Nor  do  I  decide  whether  the  interest  was  payable  quar- 
terly or  not,  though  the  weight  of  the  evidence  and  the 
character  of  the  transaction  both  indicate  that  it  was.  If  it 
was  not,  the  respondent  might  be  without  interest  or  prin- 
cipal for  years.  But  if  payable  quarterly,  it  might  be  in 
equity  that  a  failure  to  pay  at  the  day  would  be  relieved 
against  in  a  mortgage  or  trust,  as  properly  as  would  a  failure 
to  pay  the  principal  at  an  agreed  day. 

But  in  a  suit  at  law  on  the  agreement  this  objection 
might  be  fatal.  And  in  equity,  seeking  a  specific  perform- 
ance of  the  agreement,  rather  than  the  execution  of  a  trust, 
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it  would  be  yery  difficult  for  the  plaintiff  to  succeed  without 
showing  she  had  complied  with  the  stipulation  as  to 
quarterly  payment  of  interest,  if  such  in  truth  was  the 
agreement.  3  Mad.;  392;  2  Sumner,  316;  3  Atk.,  133; 
6  Russ.,  42 ;  Story's  Eq.  PL,  ^  333. 

Without  this  obligation  to  pay  interest  quarterly,  the 
argument  would  be  a  strong  one,  that  if  the  plaintiff 
was  neither  obliged  to  pay  the  principal  within  a  given 
time,  nor  pay  the  interest  quarterly,  without  forfeiting  her 
rights,  she  might  live  there  her  whole  life  and  pay  nothing. 

She  might,  in  this  way,  also  have  all  the  advantage  of  a 
large  rise  in  the  value  of  the  property,  and  risk  nothing. 
It  would  be  difficult  in  equity  to  tolerate  this.  Sanborn 
v.  Stetson^  2  Story  R.,  484-5. 

The  only  answer  to  the  inequitable  if  not  illegal  aspect 
of  such  an  agreement  would  be,  that  the  respondent  in 
Chancery  might  perhaps  compel  her  in  a  reasonable  time  to 
pay  the  principal  and  interest,  or  have  his  land  exonerated 
from  the  trust,  and  claims  of  any  kind  to  it.  See  Almy  v. 
Wilbur,  2  Woodb.  &  Min.,  371 ;  SkiUern's  Exra.  v.  May's 
Ears.,  4  Ora.,  137. 

So  if  the  contract  proved  varied  essentially  from  that  set 
out  in  the  bill,  that  is  fatal.  2  Ball  &>  Beatty,  369 ;  5  Yes., 
452;  2  Tes.  Sen.,  299;  2  Yes.  Jun.,  243;  2  Sch.  &  Lef., 
10 ;  1  Ball  <fc  Beatty,  404 ;  5  Wend.,  644.  But  the  testi- 
mony is  contradictory  as  to  this,  and  if  stronger  for  the 
respondent,  an  amendment  would  be  allowed  to  the  plain- 
tiff, if  she  appear  otherwise  to  have  merits.  It  is  sometimes 
allowed  after  an  opinion  delivered.  2  Collier,  389 ;  1  Craig 
&  Phil.,  62 ;  2  Sch.  &  Lef.,  347 ;  1  Dowl.  Pr.,  620 ;  3 
McLean,  348 ;  Almy  v.  Wilbur,  2  Woodb.  &,  Min.,  371. 

The  practice  in  Chancery  has  long  been  very  liberal  as 
to  amendments.  As  early  as  9  Edward  lY.  Chancellor 
Stillington  said — <<Iu  the  Chancery  a  man  shall  not  bo 
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prejudiced  by  mispleader  or  for  default  of  form,  but  accord- 
ing to  the  verity  of  the  matter."  1  Spence's  Eq.  Jur.,  376. 
They  have  by  Acts  of  Congress  expressly  prohibited  objec- 
tions of  form  in  the  Courts  of  the  United  States  from 
barring  justice,  whether  in  law  or  equity. 

If  at  any  time  before  judgment  is  entered  up  an  amend- 
ment is  necessary,  it  is  usually  allowed,  even  in  England, 
of  late  years,  in  an  improved  spirit  to  reach  and  enforce 
what  is  substance.  1  Spence's  Eq.  Jur.,  253 ;  Stephen  on 
Plead.,  81. 

Indeed  some  amendments  are  made  there  after  judgment, 
and  writs  of  error  are  brought  to  reverse  them.  See  Untied 
States  V.  Jarvis,  Maine  Dist.,  October  Term,  1847;  3 
McLean,  348. 

Having  gone  over  most  of  the  special  exceptions  to  tho 
agreement,  and  to  any  constructive  trust,  I  shall  next 
proceed  to  the  two  general  exceptions,  and  firstly,  that  of 
the  Statute  of  Frauds. 

The  mode  of  pleading  this  is  objected  to  by  the  plaintiff. 

The  plea  refers  to  the  ''revised"  Statute  of  Frauds, 
when  the  transaction  occurred  under  the  old  one.  Bat 
this  seems  much  overcome  by  the  circumstance  that  in  this 
respect  the  two  Statutes  are  alike.  6  Metcalf,  168;  22 
Pick.,  430. 

Nor  would  it  generally  answer  in  Chancery,  if  the  Statute 
of  Frauds  is  pleaded  to  hold  the  plea  bad,  and  admit  evi- 
dence under  it,  not  competent  by  either  Statute,  merely 
because  in  the  reference  to  the  Statute  it  is  recited  as  the 
"rm^ecl,"  rather  than  the  old  Statute. 

If  necessary  to  have  an  amendment  in  such  case  it  would 
usually  be  allowed  without  much  terms  for  reasons  just 
stated  in  respect  to  amendments,  where  the  evidence  varies 
from  the  averments  in  the  bill. 

Beside  that,  the  pleading  of  such  a  Statute  and  the  rely- 
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ing  on  it  are  not  to  be  discountenanced,  because  the  law 
now  not  only  imperatively  requires  written  evidence  as  to 
important  matters  on  grave  public  principles  to  prevent 
frauds  and  perjuries,  but  it  is  a  reasonable  mode  of  prevent- 
ing them,  (Roberts  on  Frauds,  157,)  and  was  required  cen- 
turies before  by  the  civil  law,  even  as  early  as  the  days  of 
Constantino.     1  Spence  Eq.  Jur.,  160. 

Several  eminent  jurists  have  lamented  that  the  strict 
construction  of  thcs  Statute  was  ever  departed  from. 

Looking,  then,  to  the  subject  matter  of  this  agreement, 
I  have  no  doubt  that  it  was  one  made  in  relation  to  the 
title  of  lands,  or  to  the  creation  of  a  trust  in  real-estate,  so 
as  in  either  view  to  come  under  the  prohibitions  of  the 
Statute  of  Frauds. 

The  prohibitions  of  that  Statute  extend  to  declarations 
or  "  creations  of  trusts  "  in  land,  as  well  as  contracts  con- 
cerning an  interest  in  lands.     1  Spence  Eq.  Jur.,  496. 

Though  they  reach  only  to  the  proof  of  such  trusts, 
requiring  it  to  be  in  writing  and  signed,  rather  than  requir- 
ing the  creation  of  them  to  be  in  writing.  Forster  v.  Hale^ 
3  Ves.,  707,  and  Randall  v.  Morgan,  12  Yes.,  74. 

Thus  by  the  Statute  of  29  Charles  II.,  ch.  3,  the  clause 
creating  tnists  says  they  "  shall  be  manifested  and  proved 
by  some  writing  signed  by  the  party,"  &;c.  See  Roberts 
on  Frauds,  91. 

While  the  clause  as  to  a  contract  or  agreement  creating 
an  interest  in  land  is  diiSerently  expressed,  and  may  be 
thought  to  require  more  matter  as  to  the  terms  of  the  con- 
tract to  be  in  writing,  (Roberts  on  Frauds,  104,)  it  is  that 
"  some  memorandum  or  note  thereof  must  be  in  writing, 
signed  by  the  party, ^^  S/^. 

The  Revised  Statutes  of  Massachusetts,  p.  472,  ch.  74, 
are  the  same  as  the  English  one  in  respect  to  contracts, 
except  it  is  expressly  provided  that  the  consideration  need 
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not  be  stated  in  writing.  It  had  been  so  held  before  in  17 
Mass.,  123.  And  as  to  trusts,  (p.  408,  ch.  59,)  the  Massa- 
chusetts provision  is  like  the  English  one,  and  has  no 
statutory  exemption  as  to  the  consideration. 

But  in  England  it  has  been  held  that  the  writing  to 
prove  a  trust  must  contain  the  terms  of  the  agreement. 
Seagoodv.  Meale,  Prec.  in  Ch.,  560 ;  Rob.  on  Frauds,  106 ; 
1  Atk.,  12;  6  Bro.  P.  C,  46;  3  Atk.,  603;  3  ft.  Ch.,  318; 
1  Ves.  Jun.,  330;  2  B.  &  P.,  238;  Cooke  v.  Tombs, 
Anstruther,  420. 

So  must  the  writing  to  prove  a  contract.  10  Bingh., 
383 ;  2  Barn.  &  Cres.,  627 ;  Story  on  Sales,  ^  269. 

And  one  of  the  terms  of  the  agreement  is  held  to  be  the 
consideration,  according  to  6  East,  10 ;  8  John.,  29 ;  Rob. 
on  Frauds,  119;  2  N.  Hamp.  R.,  414;  3  John.,  210;  4 
Bam.  &  Aid.,  695 ;  3  ftod.  6o  Bing.,  14. 

But  the  correctness  of  this  view  has  been  drawn  in 
question  in  other  States  than  in  Massachusetts,  holding  the 
writing  sufficient,  if  showing  the  promise  or  terms  of  it,  and 
not  the  consideration.  6  Cowen,  90;  14  Yes.,  Jun.,  189; 
16  Ves.,  287;  Smith  v.  Ide,  3  Vermont,  290. 

Whether,  then,  this  case  be  regarded  as  an  agreement  to 
reconvey  on  certain  terms  a  tract  of  land,  or  to  fulfill  a 
common  trast  concerning  them,  which  grows  out  of  that 
agreement,  and  is  identical  with  it  in  its  terms,  it  must  be 
proved  by  some  writing  signed  by  the  party  to  be  bound, 
(2  B.  &  P.,  238 ;  1  Ves.  Sen.,  82,)  and  the  paper  or  writing 
must  contain  the  terms  of  the  contract,  and  if  it  be  a  trust, 
the  writing  may,  even  in  Massachusetts,  be  required  to 
show  the  consideration,  though  otherwise  if  a  mere  con- 
tract. 

But  I  do  not  decide  this  last  point  concerning  the  consid- 
eratum,  whether  necessary  to  be  expressed  in  writing  or 
not. 
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Suppose  it  is  not  in  Massachusetts^  how  would  the  matter 
then  stand  in  the  present  case. 

The  only  writings  attempted  to  be  shown  in  relation  to 
it  here  are  the  accounts  and  books  of  Charles  Tufts,  under 
his  signature,  and  hence  sufficiently  signed  perhaps  to  prove 
legally  all  they  contain. 

But  what  do  they  contain  ?  Not  the  original  agreement 
itself,  or  any  of  its  terms. 

They  show  charges  of  interest  and  reut  to  the  plaintiff  by 
the  defendant,  and  show  sums  paid  by  the  latter  for  this 
estate,  and  gravel  and  trees  sold  by  her,  and  matters  of  like 
character. 

But  they  do  not  make  any  charge  against  the  plaintiff, 
as  if  he  had  bought  the  farm  on  her  account  as  an  agent, 
and  loaned  to  her  the  money  on  credit;  or  contain  any 
statement  conforming  to  the  terms  of  the  agreement  as  set 
up  in  the  bill  to  convey  the  farm  to  her  on  receiving  the 
consideration  he  had  advanced  with  interest  thereon.  Nor 
do  they  disclose  the  fact  that  though  buying  it  nominally 
on  his  own  account,  and  opening  a  separate  head  with  it  as 
'^the  Cambridge  Estate,"  he  held  it  under  a  trust,  the 
specific  terms  of  which  are  detailed  and  can  be  ascertained 
without  parol  evidence  and  without  some  of  that  danger 
of  fraud  and  perjury  which  the  Statute  of  Frauds  and  Per- 
juries was  made  to  guard  against. 

It  is  true,  however,  that  they  contain  charges  against 
her  of  interest  paid  in  several  instances,  which,  from  the 
amounts,  were  probably  the  interest  on  the  consideration 
advanced  and  secured  by  him  for  this  farm. 

But  as  she  occupied  the  farm  with  and  under  him,  and 
the  legal  title  being  in  him,  this  interest  and  the  taxes 
might  be  charged  as  rent,  as  in  some  subsequent  years  after 
1839,  the  item  was  charged  eo  nomine  to  <^rent." 

These  written  charges  against  her  do  not,  therefore, 
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chow  with  so  much  certainty  that  there  was  a  contract 
such  as  she  now  sets  up,  because  they  are  consistent  with 
the  idea  of  a  lease  to  her  with  very  liberal  indulgences 
towards  a  mother-in-law,  or  if  accompanied  by  some  special 
agreement  or  corresponding  trust,  not  under  one  very 
clearly  of  the  exact  tenor  now  claimed. 

But  certain  independent  or  collateral  facts  are  next 
proved,  which  are  supposed  to  remedy  this  defect  in  the 
written  evidence  as  to  the  terms  of  the  agreement,  and 
even  to  be  sufficient  to  prove  the  contract  or  trust  under 
the  Statute,  independent  of  the  writing. 

There  is  first  her  continued  occupation  of  these  prem- 
ises ever  since  the  death  of  her  husband,  and  as  fully  after 
the  first  sale  in  1828  down  to  1842,  as  before.  This,  how- 
ever, is  impaired  some  by  his  residence  with  her  till  his 
marriage  in  1840. 

There  is  next  her  improvements  made  in  the  buildings 
which,  though  disputable  in  their  value,  have  clearly  been 
considerable.  There  is  her  seeding  the  ground,  planting 
trees,  selling  much  gravel,  assenting  to  and  being  consulted 
as  to  sales  of  some  of  the  land,  making  leases  of  it,  and  trying 
to  raise  money  on  it  to  pay  Cutter  and  Perkins,  without 
resorting  to  the  direct  parol  testimony  of  Cutter  in  favor 
of  the  trust  and  agreement  in  the  form  now  set  up,  as  well 
as  that  of  numerous  other  witnesses  concerning  conifessions 
and  acts  of  some  of  the  parties  to  such  a  trust  and  agree- 
ment. 

All  these  combined  raise  a  very  strong  presumption  that 
a  trust  or  agreement  of  some  kind  existed  in  her  favor,  and 
probably  much  like  what  is  now  set  up.  And  some  of  the 
acts  indicate  a  part  performance  of  such  a  possession  so 
long  a  time  and  exercising  so  many  acts  of  ownership.  3 
Swanston,  693 ;  2  Story's  Eq.  Jur.,  ^^  769,  761 ;  Newland 
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00  Contracts,  181-7;  3  Ridge  way,  618-9;  1  Sugden  iai) 
TandoiB,  801.  1 

Bat  if  these  acts  can  otherwise  be  accounted  for,  they  d# 
ftot  prove  a  sale.  Roberts  on  Frauds,  156 ;  3  Yes.,  713.i 
.  Some  cases  hold,  also,  that  these  acts  of  part  performancei 
in  order  to  avail,  must  be  such  as  to  injure  the  plaintiff  if  tb# 
CMMitract  is  not  carried  into  effect.  16  Mass.,  93 ;  18  Yes., 
328;  1  Sch.  &  Lef.,  41;  1  Yes.»  297;  14  Yes.,  386;  f 
Yes.,  341. 

Some  hold  that  it  must  tend  to  defraud  him,  or  else  tht 
Statute  must  operate.  1 

But  in  this  way  all  the  evidence  as  to  a  part  performanco^ 
when  combined  together,  is  quite  strong  to  show  a  trusl 
existing  such  as  is  before  stated,  and  it  is  defective  only  itt 
Bxaking  out  all  its  terms,  except  by  paxoL  That  is  th« 
great  hiatus  in  this  part  of  the  evidence.  ;; 

On  what  is  a  part  performance  and  sufficient  to  take  a 
^ase  out  of  the  Statute,  the  authorities  are  numerous.  Se# 
14  Yes.,  386,  488;  3  Yes.,  378  ;  1  Sch.  &  Lef.,  41,  123; 
7  Yes.,  341 ;  2  Story  Eq.  Jur.,  ^^  750,  763-4 ;  1  Sugdea 
•n  Yendors,  200 ;  6  Yes.,  467 ;  1  John.  Ch.,  283-4. 

Coupled  with  the  admissions  in  the  answer  as  to  parts  of 
the  trust  and  agreement,  the  legal  proof  might  be  sufficient 
to  show  that  some  trust  existed.  Yet  it  would,  as  thua 
admitted,  be  a  trust  like  the  agreement,  optional  with  tho 
plaintiff;  a  favor,  too,  rather  than  a  right,  as  not  mutual, 
and  limited  in  time,  and  for  the  same  consideration  with 
ittiat  existing  between  her  and  Cutter. 

Kor  is  the  other  evidence  strong  enough  to  vary  what 
the  respondent  admits,  except  as  to  the  length  of  time  the 
privilege  was  to  be  enjoyed.  But  whether  the  admiasion» 
if  taken  at  all  to  eke  out  the  other  testimony,  must  not  b« 
Ifeben  as  a  whole  in  the  whole  answer,  is  another  difficulty, 
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1^  Specific  peifoiUMRice  of  a  eonttaci  is  defeated  by  a  ftes 
«f  the  Statute  of  Frauds,  any  money  adraneed  tnmsl  bo 
f^fuiMed.  JohnsUm  v.  Glancy^  4  Blackford,  99 ;  1  Sugdea 
#0  Tend.,  145,  note ;  2  Horenden  on  Frauds,  4 ;  1  Sch.  S^ 
Lef.,  129 ;  1  Tern.,  169. 

In  Fay  v.  Valentine^  12  Pick.,  44,  it  was  held  that  if  one 
promises  not  to  redeem,  though  the  promise  is  not  enforc- 
iMe,  he  will  not  be  allowed  in  eqcsty  to  recoTer  against  it ; 
if  there  be  not  good  faith  and  justice  in  the  plaintiff,  h& 
must  not  expect  aid  of  a  Court  of  Equity  to  sanction  a 
tiolation  of  his  engagement. 

.•It  is  to  be  conceded,  however,  that  some  of  the  proof  of 
tibese  dcts  relied  on  as  part  perforroanee,  is  in  writing,  audi 
is  those  before  named  of  the  sale  of  gravel  and  trees 
Irodited  in  the  respondent'a  books,  and  that  others  are  reiH 
dered  probable  by  several  independent  facts  and  acts  looking 
Rke  part  performance ;  and  I  entertain  little  doubt,  therefore, 
that  some  such  agreement  as  is  contended  for  by  the  coot^ 
ftainant  eifisted  originally,  and  that  it  was  renewed  by  the 
respondent,  though  it  is  certain  that  some  <3i  the  counter 
(evidence  as  to  her  declarations  denying  the  possession  of 
imy  interest  or  property  to  pay  her  debts,  is  strong,  and 
jnany  of  the  fftvors  and  indulgences  to  her  by  her  step-son 
Sre  susceptible  of  being  considered  kindnesses,  rather  than 
the  result  of  an  agreement  or  trust  which  the  partaea 
lleemed  binding  in  justice  and  honor,  if  not  in  law. 
'  I  shall  not,  therefore,  dispose  of  the  case  on  this  ground. 
fiee  Jenkins  v.  Eldredge,  1  Woodb.  dt  Min.,  61.  See  cases 
Allowing  how  much  of  the  trust  or  agreement  must  appear  in 
the  writing.  9  Yes.,  208 ;  3  Merivale,  53 ;  4  Taunt,  209} 
8  Atk.,  603;  1  P.  Wms.,  770  luid  note;  2  Yem.,  288;  2 
P.  Wms.,  412;  1  Howard,  118;  8  Yes.,  686;  1  Sugden  on 
Tenders,  166 ;  1  Atk.,  449.  If  the  substance  does  not|  tho 
danger  of  fraud  and  falsehood  is  not  renewed. 
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Wiihoot  going  fartbor  into  this  diffieuUy  now,  the  folp 
lowing  cases  diow  to  what  extent  it  may  be  relieved  by 
fmtol  evidence.  1  Tes.  Sen.,  76 ;  Baroardiston,  30 ;  4  Broi 
Oh.,  62,  472;  Coote  on  lifort,  26;  Hill  on  Trustees,  €22 ; 
2  Atk.,  71 ;  Sogden  on  Vend.,  ch.  20. 

The  case,  then,  stands  thus  under  the  first  leading  objeo 
(tcm  interposed  of  the  Statute  of  Frauds,  that  there  nmf 
be  enough  proved  by  writing,  by  occupation  and  improve* 
ments  en  the  land,  and  admissions  in  the  answer,  (to 
seeapilulate  nothing  more,)  to  be  satisfactory  that  somt 
special  agreement  and  consequent  trust  existed  on  the  pari 
of  the  original  purchasers,  as  well  as  of  the  respondent,  to 
reconvey  the  premises  on  some  terms  and  conditions,  butg 
there  being  doubts  as  to  the  exact  character  or  extent  of  those 
lerms  and  conditions  without  a  resort  to  parol  evidence,  I 
leave  this  point  unsettled,  and  I  do  this  the  more  readily^ 
as  the  next  and  last  objection  is,  in  my  view,  iatal  to  the 
biU. 

And  I  shall  therefore  proceed  to  it  without  saying  morf 
either  on  this  or  some  other  kindred  position  advanced  in 
the  aiguments. 

The  other  fatal  objection  just  referred  to,  is  the  consid^ 
etation  in  which  or  for  which  the  transaction  originaledi 
the  shade  cast  over  the  transaction,  and  over  the  claim 
Bsade  here  by  the  illegality  of  that  consideration. 

The  law  in  relation  to  this  is  really  not  so  much  ii| 
dispute  as  the  facts.  For  one  side  argues  here  from  th# 
idea  of  a  consideration  connected  only  with  an  executed 
trust,  and  contends  the  respondent's  agreement  and  trust 
te  be  new,  and  the  old  trust  to  be  executed,  and  if  so,  itf 
tonsideration  not  to  be  material.  For  this  is  cited,  4  HarOf 
74 ;  Hill  on  Trastees,  83 ;  1  Hare,  474,  and  various  other 
While  the  other  side^  and  as  before  shown,  correctly 
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in  my  view,  treat  this  case  of  the  cellateral  nndertakiDg  to  h% 
M  it  stood  originally,  imd  hence  to  be  an  ezecntory  trust  ia 
respect  to  its  conditions  founded  on  a  like  consideration* 

Again,  one  side  argnes  that  the  original  transaction  of  th^ 
sale  was  only  voidable,  and  that  in  a  particular  way  or 
fbrm,  and  by  particular  persons,  while  the  other  side,  some- 
what contrary  to  my  riews,  hold  it  void  and  heac# 
lussailable  by  any  person  and  under  any  form. 

Again,  one  side  regards  the  objection  now  urged  afiaivst 
Enforcing  the  collateral  agreement  as  setting  aside  tha 
original  sale,  while  the  Court  regi^ds  it  as  leaving  that  sale 
tintouched,  and  merely  declining  to  interfere  to  help  execute 
a  collateral  and  improper  agreement  or  trust  connected  with 
that  sale. 

Much  of  the  reasoning  and  many  of  the  cases  cited  mm 
both  sides  relating  to  this  point  in  the  inqoiry  rest,  there* 
fore,  on  principles  or  facts  different  from  those  on  whiek 
rest  the  conclusions  of  the  Court,  but  are  very  sound 
^reasoning  and  very  pertinent  cases,  looking  to  the  principles 
tod  facts  on  which  the  counsel  for  the  complainant  argue. 

I  shall  go  at  greater  length  into  this  point  of  the  consid- 
eration, as  it  has  been  most  mooted  at  the  bar,  and  requires 
carefhl  discriminations  between  much  which  seems  on  the 
face  not  very  unlike  it,  nor  particularly  different 

Observe  that  in  this  view  it  is  not  the  want  of  unf 
bonsideration  which  is  here  interposed  against  enforcing 
the  executory  promise  or  trust,  as  the  deed  of  the  land  at  a 
)>rice  below  its  value  may  have  been  some  considerationi 
not  a  mere  nudum  padum.  But  it  was  that  this  indooa^ 
tnent,  this  difference  was  a  consideration  which  belonged  to 
heirs  and  creditors,  and  which  the  executor  had  no  legal 
right  to  use  for  her  private  benefit. 

It  originated  in  an  act  forbidden  by  public  policy  aad 
illegal,  and  this  constitutes  the  strong  objection  to  aid  the 
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|)laiiitiff  to  enforce  it.  In  tUs  case  the  plaintiff,  being  ail 
execatrix,  undertook  to  obtain  an  interest  in  the  estate  ae 
an  individual,  which  ahe  was  selling  as  a  trustee  for  the 
litnefit  of  the  creditors  and  heirs. 

It  turns  out  in  evidence  that  she  did  this  by  a  previous 
agreement  with  the  purchasers,  and  that  the  estate  was 
thus  in  fact  bid  off  for  less  than  others  present  were  willing 
to  give,  and  was  held  under  this  trust  or  parol  agreement 
on  this  consideration,  and  no  other,  to  be  reconveyed  to  hef 
in  her  private  capacity,  whenever  advancing  the  purcbase 
BBoney  and  interest.  But  no  advantage  is  taken  of  this  iu 
answer,  as  it  is  not  set  out  in  the  bill  as  made  befoe 
the  sale,  nor  since  it  was  disclosed  in  evidence  has  any 
supplemental  answer  or  cross-bill  been  put  in,  making  use 
of  it  to  defeat  the  plaintiff  from  enforcing  such  alrust  or 
agreement,  though  there  has  been  a  motion  to  put  one  in, 
af  necessary. 

.  Now  w^e  this  bill  founded  on  the  deed  or  sale,  which 
has  been  executed  and  carried  into  effect,  and  this  objection 
was  to  avoid  that,  such  a  conveyance  could  probably  not  be 
avoided,  except  by  heirs  or  creditors  under  appropriate 
lileadiDga.     Of  this  more  hereafter. 

I  do  not  decide  this  point,  as  not  necessarily  arising,  but 
throw  out  this  impression  because,  though  such  conduct  by 
an  executrix  is  unfiiithfulness  to  her  trusts,  and  dangerous 
as  a  matter  of  public  policy  to  be  upheld  or  enforced,  yet  it 
is  perhaps  only  voidable,  and  not  void  after  it  is  executed. 
Van  Bpps  v.  Van  Epp$,  9  Paige,  242;  13  Pick.,  159;  4 
JCent's  Com.,  438 ;  4  Cowen,  717 ;  2  Gowen,  196 ;  Veazie  n 
Williams,  3  Story,  625 ;  2  Surge's  Col.  &.  For.  Laws,  4591 

The  material  distinction  (ox  this  case  between  tmeland 
voidable  is  this.  An  act  is  void  which  when  done  was  bad 
or  agaiust  law  in  respect  to  the  whole  community,  and 
nobody  is  bound  by  it.    But  it  is  voidable,  if  only  bad  .as 
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to  a  (Murticular  person,  who  may  or  may  not  avoid  it.    Bbc* 
Ab.y  <<  void  and  voidable.'' 

So  whep  void,  it  may  be  so  treated  after  by  any  persm, 
and  without  a  special  plea  or  motion,  but  when  voidabloi 
it  is  otherwise  generally  if  it  has  been  executed. 

If  the  present  coilatenil  agreement  was,  therefore,  void, 
it  would  make  no  difference  whether  it  has  been  execnted 
or  not,  for  in  either  event  it  could  not  be  upheld  probably, 
even  as  the  pleadings  now  stand. 

But  it  probably  is  not  void  in  this  sense  of  the  term.  A 
thing  is  void  in  this  sense  and  with  this  fatal  effect  when 
the  consideration  or  purpose  or  act  was  malum  in  se,  as 
murder,  for  instance,  oc  malum  prohibitum^  as  an  offence, 
because  both  are  prohibited  on  account  of  the  community 
at  lai^e. 

Every  moral  man  is,  in  some  points  of  view,  as  much 
bound  to  avoid  what  is  malufn  prohibitum  as  mahim 
inse.  2  Bingh.  N.  C,  646;  2  Bos.  &  P.,  370;  7  GreenL, 
113;  1  Emerigon,  210,  642;  7  Wendell,  276. 

Beside  what  has  already  been  referred  to  in  respect  to  the 
distinction  between  what  is  void  and  what  is  only  voiifaiUei 
it  may  be  necessary  to  look  at  other  illustrations  in  some 
detail,  in  order  to  settle,  which  of  the  two  the  present 
collateral  ccmtract  and  its  consideration  were.  Becaose 
if  they  were  void,  technically  the  objection  against  the  bill 
might  prevail,  even  if  they  related  to  an  execnted  agree-  * 
ment  or  trust,  and  on  the  present  state  of  the  pleadings. 

Thus,  on  the  principle  already  stated,  that  some  acts 
may  be  void  as  to  some  persons  and  purposes,  but  not 
others.     Such  acts  are  regarded  as  usually  only  voidable. 

Thus,  if  some  of  the  parties  are  femes  covert  or  infants, 
and  others  are  not,  it  is  good  as  to  the  others. 

So  a  fraudulent  gift  is  good  against  the  donor,  though 
not  against  creditors.    Cro.  Eliz.,  446. 
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Hence  one  conyeying  to  defraud  credilors  cannot  enforcQ 
the  trust  on  the  grantee,  (20  Pick.^  847,)  nor  set  it  up  itt 
any  way,  unless  it  has  been  executed.  Then  he  may. 
Flagg  V.  Mann^  2  Sumn.,  487;  Hunter  v.  Marttoro\ 

2  Woodb.  &  Min.,  16a 

But  such  conduct  as  the  complainant's  is  against  public 
policy,  and  is  certainly  not  to  be  upheld  as  a  general  prtsbn 
ciple,  whether  it  be  called  void  or  voidable.  1  Sugden  on 
Tend«,  226,  237;  Lewin  on  Trusts,  376;  Dana,  186;  11 
Louisiana,  48;  11  Martin,  297;  8  Wheat,  441;  1  Paige^ 
397;  13  Pick.,  28,  276;  1  N.  Hamp.  R.,  186;  McLean 
r.  LafayeUe  Bankj  3  McLean,  688 ;  2  John.  Ch.,  252 ; 

3  Bing.,  254;  4  Binney,  43;  5  Har.  fc  John.,  147;  % 
Mad.,  838;  10  Yes.,  292;  Miehoud  v.  Girod,  4  How^ 
ard,  603;  3  John.  Ch.,  29;  13  John.,  112;  2  Ves.  San., 
238;  5  John.,  194;  8  John.,  144;  2  Gaines's  Cases,  183« 

.  Though  the  title  passes  by  the  deed,  it  is  subject  to  be 
devested  in  such  an  event.  11  Yes.,  165;  13  Yes.,  581; 
Newland  on  Contracts,  6,  471 ;  1  Yes.  Sen.,  9 ;  2  Scb.  & 
Lef.,  661 ;  Hawley  v.  Cramer^  4  Cowen,  718 ;  1  Spenoe^a 
Eq.  Jur.,  512  and  note. 

'  The  case  of  Mclnhsk^  1  Bingh.,  50,  cited  against 
this  general  principle,  is  where  the  sale  was  made  to  one  o£ 
the  trustees  who  had  before  renounced  the  trust,  and  beace 
stood  in  no  fiduciary  capacity  at  the  time  of  the  sale. 

The  language  in  the  books  as  to  what  is  y<nSi  or  onl]r 
voidable,  is  not  always  purely  technical. 

Sales  like  the  present  have,  therefore,  been  at  times  called 
void,  as  in  Miehoud  v.  CHrvd^  4  Howard,  503,  yet  they 
are  not  considered  as  preventing  a  ratification  by  hein  or 
cestui  que  trusts,  if  sold  for  consideration  enough,  and  they 
should  prefer  the  consideration  to  the  land  itself. 
.   The  words  '<  void"  and  "  voidable''  are  often  indiscrimi- 


4M  MASSACHUSETTS. 

xmteXj  used  for  the  last ;  meaning,  in  both  instances,  Ikat 
whieh  may  be  deemed  a  nullity  by  {nroper  persons  and  in 
|voper  modes.  And  sometimes  the  substitution  of  another 
sham  purchaseri  per  interpo^iiam  persanamj  is  regarded  as 
strong  evidence  of  real  fraud,  and  hence  the  sale  in  suck 
case  is  at  times  deemed  actually  roid.  See  cases  cited  in 
the  above  case  in  4  Howard,  and  1  Yes.  Sen.,  9 ;  2  Sch.  6b 
Lef.,  661 ;  4  Cowen,  718. 

Then  the  maxim  may  apply,  *'  He  that  hath  committed 
iniquity,  shall  not  have  equity.''    Francis's  Max.,  3. 

This  means  iniquity^  not  merely  moral,  nor  necessarily 
vhat  is  against  sound  morals,  but  anything  illegal.  7  Fes., 
473 ;  1  Hovenden  on  Frauds,  163 ;  1  Spence's  Eq.  Jar., 
422 ;  Janes  v.  Randall,  Gowp.,  38 ;  1  Bos.  &;  P.,  296. 

But  whether  the  act  is  utterly  void  or  only  voidable  hersi 
remains  to  be  settled  on  sound  principle. 

None  standing  in  a  fiduciary  relation,  like  ezecut(»s  and 
agents,  are,  without  special  license,  permitted  to  buy  the 
trust  property,  either  at  public  or  private  sale  made  by 
Aemselves,  because  it  opens  a  door  to  fraud  and  injury  to 
the  rights  of  the  principals,  and  gives  to  the  agents  aa 
undue  advantage,  and  the  law,  therefore,  prohibits  it  in 
order  to  remove  temptation  and  prevent  probable  usury. 

Indeed,  the  agreement  or  trust,  if  of  any  advantage,  and 
it  is  difficult  to  see  why  it  is  created  if  of  no  advantage,  is 
manifestly  obtained,  not  by  the  trustee's  own  private  funds, 
but  by  the  property  of  others,  the  cestui  que  trusts. 

The  transaction,  in  such  a  view,  then,  is  clearly  immoral 
when  the  consideration  to  be  received  for  the  cestui  que 
trusts  is  less  than  the  true  value  of  the.  property,  because  the 
difference,  belonging  to  others,  creditors  and  heirs,  is 
pocketed  by  the  executor  or  agent  in  his  private  capacity^ 
without  paying  anything  for  that  difference  from  his  own 
funds. 
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'  Moff  18  such  a  sale  legal  if  the  consideration  was  amplef 
Ihoogh  it  would  then  not  be  plainly  immoral  ix  fiandnleiil* 

For  public  considerations  it  is  forbidden,  and  is  wrong 
absolutely,  though  the  party  likely  to  be  injured  by  it  may 
waive  objection  and  confirm  it.  It  is  still  wrong,  and  will 
continue  to  be  wrong  till  the  principal  clearly  ratify  itj 
loiowing  the  injury  attempted,  if  one  was  attempted,  and 
overlooking  it.  4  Kent's  Com.,  438,  and  cases  cited  there } 
Story  on  Agency,  ^^  11,  200.    So  is  the  civil  law. 

But  it  can  hardly  l»e  said,  speaking  technically,  that  the 
oonduct  of  the  plaintiff,  unless  selling  for  too  smaM  a 
consideration,  wonld  be  evil  in  itself,  malum  in  se,  orTfoe 
prohibited  by  statute,  malum  prohibUum^j  though  it  would 
be  against  public  policy. 

And  contracts  merely  against  public  policy  have  fre- 
quently been  pronounced  void,  and  not  only  voidable. 

Thus  it  is  said  ^<  there  can  be  no  doubt  that  any  contract 
made  in  fraud  of  the  law  or  against  public  policy  is  void," 
(PiaU  V.  OUver  et  al^  1  McLean,  300,)  and  will  evei 
be  set  aside  as  a  matter  of  course.  2  Ibid.,  267-9,  313,  1 
Story  Eq.,  ^  318;  2  John.  Ch.,  262;  8  Wheat.,  421;  1 
Pliige,  147 ;  4  Cowen,  682 ;  3  John.  C,  29 ;  6  John.,  194 ; 
13  John.,  112;  4  Cowen,  732;  4  John.  Ch.,  264;  1  Story 
Bq.  Jur.,  290-3;  6  Yes.,  626;  Cowp.,  396;  3  McLean  C. 
a,  688. 

^'Arguments  drawn  from  considerations  of  public  policy 
have  and  ought  to  have  great  weight,  both  in  equity  and  at 
law."    PftrsonSi  Ch.  J.  in  Bojfntan  v.  Hubbard^  7  Mass., 

iia 

Thus  marriage  brokerage  bonds,  though  not  fraudulent, 
have  a  bad  tendency,  and  hence  are  <^void"  and  <<  relieved 
against  as  a  public  mischief  for  the  sake  of  the  public.'' 
Ibid. 
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So  bargaios  to  procure  offices,  so  po$t  oHt  bonds  and 
measures  affecting  legacies. 

Courts  in  their  decisions  respect  the  public  policy  of  the 
realm,  whatever  it  may  be,  on  any  subject.  1  Chitty  on 
Cocnmefce  and  Manufactures. 

So  again,  "  there  are  numerous  cases  in  the  books  where 
an  action  on  a  contract  has  failed,  because  either  the  con- 
sideration for  the  promise,  or  the  act  to  be  done  was  iUegatj 
as  being  against  the  express  provisions  of  the  law,  or  con- 
trary to  justice,  morality  or  sauitd  foKcy.^*  Wetherellv. 
Jones ^  3  Barn.  &  Ad.,  225. 

'^  It  is  a  fundamental  rule,  that  all  contracts  which  have 
fer  their  object  anything  repugnant  to  the  general  poHcy  of 
the  lawy  or  contrary  to  the  provisions  of  a  statute,  are  void,'' 
(Ch.  J.  Spencer  in  Thalimer  v.  Brinkerhof^  20  John.,  397,) 
or  in  conflict  with  the  settled  policy  of  a  State.  The  Bank 
of  Augusta  V.  Earloj  13  Peters,  619. 

So  if  the  act  done  is  illegal,  though  not  immoral,  still 
other  cases  than  what  have  been  cited  consider  it  void. 
See  ante,  and  2  Peters,  627 ;  Bartle  v.  Coleman^  4  PeterS| 
184. 

"  A  thing  is  void  which  was  done  against  law  at  the  very 
time  of  the  doing  it."  7  Bac.  Ab.,  "void  and  voidable.'' 
13  Peters,  167;  Steers  v.  Lashley^  6  D.  &  E.,  61;  12 
Wheat,  264,  276. 

And  it  is  added  that  "  no  person  is  bound  by  such  an 
act."  "Every  stranger  may  take  advantage"  of  it.  li 
Levinz,  218 ;  7  Bac.  Ab.,  "void  and  voidable."    P. 

But  this  last  must  perhaps  be  with  some  allowances. 
Instances  of  void  acts  are  not  only  obligations  to  do  what  is 
malum  in  se  and  malum  prohibitu/m,  but  "  bonds  to  oblige 
persons  to  neglect  their  duty  to  the  king  and  kingdom  are 
absolutely  void."    Ibid.,  "  B." 

Even  a  vendor  of  secret  medicines  cannot  have  an 
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iDJonetioa  against  others  for  imitating  and  using  his  marksi 
Fwk  Y.  /^Mar^  Law  Rep.,  July,  1848,  p.  134 ;  PUding 
▼.  H9w^  8  Simons,  477« 

It  follows,  then,  that  though  the  sale  and  agreement  in 
this  case  were  both  illegal  and  against  public  policy,  as  will 
soon  be  shown  more  fully,  and  though  for  either  of  these 
causes  a  contract  is  often  held  to  be  void,  yet  it  may  be, 
this  is  one  of  those  cases  where  either  the  sale  or  agreement, 
if  ezneuted—* that  is,  carried  into  efEiBGl^-*«annot  be  avoided, 
except  by  particular  persons  who  may  have  been  injured  by 
it.  Wbelpdale's  case,  5  Coke,  119;  Bac.  Ab., '^void  and 
vovlable"  E. 

Beside  the  cases  already  cited,  it  has  often  been  held  thai 
«tn  executed  contract  cannot  be  avoided,  unless  the  ille- 
gality was  set  up  technically  as  a  delfence  in  some  of  the 
pleadings  or  answers.  15  Pick,,  23;  6  Pick.,  453  j  13  Ibid., 
272;  14  Ibid.,  345;  7  Ibid.,  8;  10  Ibid.,  Ill, 

And  unless  it  was  set  up  by  the  party  or  person  on  whose 
account  it  is  made  voidable,  and  not  by  others,  as  to  whom 
the  transaction  may  be  valid.  See  above  and  2  John.  Oh., 
254;  6  Ves.,  682;  12  Yes.,  477;  3  Ves.,  740;  6  Ves.,  627; 
Jacob,  418;  3  Peters,  364;  1  Paige,  147;  5  Pick.,  519;  6 
Halstead,  385* 

The  cases  of  annuity  bonds  may  be  $ui  gMeris  and 
avoided,  if  contrary  to  statute,  whether  asked  by  a  party 
doing  wrong  or  not,  but  this  is  under  express  statutory 
provisions.  13  Yes.,  587,  note ;  9  Yes.,  13,  292 ;  1  Yes., 
50 ;  4  Yes.,  129 ;  5  Yes.,  235. 

And  such  may  be  some  cases  of  gaming.  1  Spenoe's  Eq. 
Jur.,  626,  note ;  Story's  Eq.  Jur.,  ^  804;  2  Freeman,  221 ; 
1  Salk.,  343 ;  2  Burr.,  1077. 

Sq^^sing,  then,  the  sale  here  and  the  agreement  to  hava 
been  only  voidable,  and  both  executed,  neither  eould 
probably  be  annulled  on  the  present  pleadings.    Thus,  in 

voL«  III.  42 
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Kerr  r.  Dungannon^  1  Connor  &  Lawson,  335,  where  an 
estate  had  been  bequeathed  to  A  for  trusts  to  several,  and 
then  demised  to  A  for  too  low  a  rent,  and  the  lessee  sold,  it 
was  held  to  be  void  on  proper  pleadings,  as  the  trustee  was 
gaining  hj  the  transaction,  and  the  purchaser  knew  it, 
though  without  such  pleadings  it  was  not  permitted. 

The  Lord  Chancellor  said,  "  But  I  hold  it  to  be  a  settled 
principle,  that  if  a  man  has  an  equitable  interest  and  comes 
into  Court  in  support  of  that  interest,  if  the  defendant  has 
a  strong  case  to  show  that  no  such  equitable  interest  4nighi 
to  have  been  granted^  as  in  the  present  case,  that  no  such 
lease  ought  to  have  been  executed,  in  general  the  defend- 
ant may  file  a  cross-bill,  and  then  the  case  comes  regularly 
before  the  Court.  If  the  case  come  thus  before  the  Court, 
I  am  inclined  to  think  it  would  give  the  plaintiff  great 
embarrassment."     Ibid.,  359. 

He  was  not  at  liberty  to  let  a  person  come  into  Court  to 
set  up  such  a  title.  It  is  fraudulent,  and  must  dismiss  the 
bill. 

lu  that  case  the  agreement  was  held  to  be  voidable  in 
strong  terms,  and  being  executed,  was  on  a  cross-bill  by  a 
proper  party  avoided. 

So  as  before  suggested,  a  sale  to  defraud  creditors  is  good 
against  the  grantor,  and  good  in  hands  of  a  second  bond  fide 
purchaser  without  notice  of  fraud,  and  good  in  the  hands 
of  the  original  grantee  till  avoided.  The  possession  is  legal 
till  then,  but  the  sale  may  by  proper  pleadings  be  set  aside. 
Bean  v.  Smith,  2  Mason,  278 ;  9  Martin,  649 ;  20  Pick., 
247.     But  see  1  Day,  527,  note ;  3  John.  Ch.,  371. 

It  must  be  avoided  in  Louisiana  before  a  sheriff  can 
seize  the  property  by  a  bill  in  Chancery,  or  a  suit  Revereor 
ierim.     Yoctim  v.  Bullitt  et  aL,  6  Martin,  (N.  S.,)  324. 

By  the  civil  law,  also,  an  executed  contract  was  avoided 
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by  ''the  party  complaiDing,"  "by  a  leciasory  action.''  1 
SpeDce's  Eq.  Jur.,  323 ;  Dig.,  zzi.  1,  1,  2. 

Indeed,  in  some  States,  as  for  instance  Louisiana,  a 
fraudulent  sale  of  land  accompanied  by  possession  cannot 
by  express  law  be  avoided  in  any  collateral  proceeding,  but 
must  be  done  by  a  separate  suit  or  bill  in  Chancery.  Bean 
V.  Smith,  2  Mason,  252. 

And  if  a  sheriff  seise  the  property  as  still  belonging  to 
the  fraudulent  grantor,  he  will  be  enjoined  till  the  title  is 
avoided  in  a  distinct  proceeding  instituted  for  that  purpose. 
See  Code  of  Practice,  art.  303 ;  F\^rd  v.  DauglaSf  6  Howv 
ard,  143 ;  Yinrnm  v.  BuUUt  ei  oL,  6  Martin,  (N.  S.)  325. 

In  other  States  the  sale  may  be  avoided  collaterally, 
though  a  judicial  sale  under  a  license  from  a  Court  of 
Probate.  Lessee  of  Rkoades  v.  Setin  et  a/.,  4  Wash.  O. 
C,  720-2. 

And  if  a  trustee  sell  by  license,  and  the  trustee  become 
interested,  the  cestui  que  trusts  may  have  it  set  aside  and 
new  sale  ordered,  (DavoiieY,  Fannifig,  2  John.  Ch.,  252,) 
and  it  makes  no  difference  if  done  at  puqlic  auction,  and 
a  fair  price  be  obtained,  and  a  third  person  bought  for 
the  benefit  of  the  wife  of  the  deceased,  as  here.  Ibid.,  and 
Hendricks  v.  Robinson^  Ibid«,  311. 

No  matter  whether  actual  fraud  existed  or  not,  (Lewin 
on  Trusts,  266,  377-8;  10  Tes.,  385,)  though  even  Chan- 
cery regarded  every  breach  of  trust  as  a  fraud.  1  Spence's 
Eq.  Jur.,  621,  note. 

For  reasons  like  these  it  has,  therefore,  been  suggested 
in  the  progress  of  this  case,  that  if  the  sale  was  voidable,  or 
even  void  in  the  milder  sense  some  use  the  term,  it  having 
been  executed,  stands  good  till  avoided  by  the  proper 
person,  and  in  a  proper  manner,  as  by  a  supplemental 
answer,  or  cross-bill,  or  amendment  of  the  original  answer 
setting  up  the  illegality,  and  in  behalf  of  a  creditor  or  heir. 
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Often  in  raefa  eases  the  illegality  must  be  spread  on  the 
record  in  Chancery,  (though  at  law  under  the  general  iseue 
tiie  question  may  arise,)  in  order  to  show  the  grounds  of 
decision,  and  that  what  is  only  voidahle  is  to  be  avoided  by 
a  proper  person,  if  it  has  been  executed. 

Unless,  thtti,  the  proper  parties  object,  and  object  prob- 
ably on  the  record,  and  not  on  the  hearing  merely,  when 
the  record  shows  nothing  illegal  or  by  way  of  exception,  it 
is  doubtful  whether  the  Court  can  regularly  interpose  and 
dismiss  the  case  of  an  executed  contract,  on  the  ground 
Aat  such  a  sale  was  voidable. 

Though  the  defendant  is  one  heir  and  one  creditor  heiB, 
it  may  be  that  alone  he  could  not  object,  but  that  it  must 
be  done  by  all  or  a  majority,  and  by  a  bill  or  otherwise,  (1 
Jenes  d&  Latouehe,  180,  and  Connor  ib  Lawson,  467,)  after 
notice  in  the  Probate  Court  for  them  to  unite  or  disagree* 

It  is  said  here,  also,  that  some  attempt  was  made  by  some 
of  the  creditors  to  avoid  the  proceedings  of  the  sale  when 
the  plaintiff's  account  was  settled,  and  that  the  aecocmt 
has  been  so  long  settled  it  could  not  be  reopened. 

But  where  fraud  has  occurred,  a  sale  may  usually  be 
avoided  at  any  time,  on  its  discovery,  and  in  a  case  like 
this  the  property  be  sold  again.  Bean  v.  Smiith^  2  Mason, 
878 ;  Michmd  v.  Girod,  4  Howard,  003. 

This  last  was  a  case  of  this  character,  and  avoided  after 
the  lapse  of  near  a  quarter  oi  a  century. 

I  am  not  aware  that  under  the  laws  of  Massachusetts  the 
rule  is  at  all  different  from  that  adopted  in  Michoud  v. 
Oirod. 

This  depends  on  the  views  Mid  wishes  of  the  creditors 
or  heirs.  Such  a  purchase  may  be  permitted  beforehand 
by  the  Court  sometimes  in  certain  cases,  and  on  certain 
terms.    Lewin  on  Trusts,  281. 

The  heirs  and  creditors  may  not  be  injured  by  it,  if  the 
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sale  was  for  a  full  consideration,  and  the  land  has  since 
fallen  in  value,  and  hence  they  may  not  wish  to  have  it 
avoided  2  N.  Hamp.  R.,  221-5 ;  Brackett  v.  TiUotson, 
A  N.  Hamp.  R.,  208 ;  The  TiUon,  5  Mason,  479,  and  cases 
cited  there.     They  have  their  election. 

It  will  be  sold,  then,  after  such  a  discovery,  under  order 
of  the  Court  of  Probate,  if  necessary  to  pay  creditors,  and 
the  excess  of  consideration  obtained  will  go  to  their  benefit, 
or  if  not  needed  to  pay  debts,  will  go  to  the  heirs.  4  How^ 
aid,  603 ;  20  Pick.,  610 ;  7  Pick.,  1 ;  14  Pick.,  406. 

To  be  sure,  there  must  not  be  manifest  laches  or  neglect 
by  the  creditors  or  heirs  to  avoid  the  sale,  or  time  will 
impair  their  rights*  Lewin  on  Trusts,  390;  16  Mass., 
264;  6  Pick.,  330;  20  Pick.,  610,  and  cases. 

But  time  cannot  begin  to  run  till  they  know  the  facts 
and  know  their  rights  at  law  or  in  equity  to  get  rid  of  the 
sale.  9  La.  R.,  866 ;  Fonblanque  on  Bq.,  609, 619 ;  Michoud 
Y.  Oirodj  4  Howard,  603 ;  Story  on  Contracts,  ^  227. 

For  reasons  like  these  the  sale  itself  of  the  land  having 
been  executed,  or  the  conveyance  completed,  I  should  not 
feci  satisfied  to  avoid  that  sale,  whether  regarded  as  void  or 
voidable,  without  proper  pleadings  and  by  proper  persons, 
such  as  creditors  or  heirs. 

Nor  is  it  necessary  to  grant  the  motion  which  has  been 
made  in  the  argument  for  the  respondent,  as  a  creditor  and 
heir,  to  file  a  supplemental  answer,  asking  that  the  sale  be 
avoided  as  illegal  and  against  public  policy.  For  there  is 
another  question  back  of  this  which  disposes  of  the  case, 
and  which  is  well  raised  probably  without  such  a  bill. 

It  is  not  whether  the  sale  itself  is  here  or  can  here  be 
annulled,  as  the  pleadings  now  stand,  or  as  they  may  be 
amended.  But  on  the  contrary,  it  is  whether  the  agree* 
ment  or  trust  collateral  to  the  sale,  and  connected  with  it, 
was  not  founded  on  an  illegal  consideratioui  and  if  so, 

42* 
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whether,  when  not  executed,  as  it  hes  not  beeny  they  can 
be  enforced  if  objected  to,  as  the  case  now  is,  leaving  the 
sale  itself  untoached  and  unavoided,  by  this  bill  and  this 
defenee. 

The  respondent,  so  fiur  as  a  creditor  and  heir,  cannot 
really  desire  here  t9  avoid  the  original  sale  to  Gutter  and 
Cummings,  and  theirs  to  him  under  full  notice  of  the  factSy 
because  that  would  injure  him  as  a  purchaser  more  than 
he  would  gain  as  creditor  or  heir. 

But  his  object  must  be  to  avoid  or  prevent  the  execution 
of  the  agreement,  collateral  to  the  sale  and  not  yet  executed, 
or  carried  into  eiect  in  its  material  conditions. 

Whether  he  can  do  this  without  first  Avoiding  the  sale, 
and  whether  he  can  do  it  on  the  present  pleadings,  is  next 
to  be  considered. 

I  am  inclined  to  think  that  much  less  is  required  to 
deleat  the  execution  or  fulfillment  of  an  executory  contract 
which  is  fllegal  and  only  voidable,  than  to  avoid  audi  a 
contract  after  executed. 

When  I  speak  of  executory  and  executed  agreements  or 
trusts  in  this  case,  I  do  not  mean  agreements  or  trusts 
promised  to  be  formed  or  created,  and  those  actually  formed 
or  created,  but  those  formed  or  created  and  not  yet  fulfilled 
if  executory,  but  fulfilled  if  described  as  executed. 

And  that  a  Court  may,  on  very  general  prmciples^  and 
without  much  f<»rmality  in  pleading,  decline  to  be  a  party 
to,  or  give  aid  to  execute  a  voidable  sale  or  a  trust  aad 
agreement  connected  with  it  and  against  public  policy  and 
sound  principle,  and  not  voidable  on  a  mere  personal 
exemption  or  privilege.  2  Story  Eq.  Jur.,  ^  769,  1  N. 
Hamp.  R.,  184,  3  Yern.,  470;  Fuller  v.  Drntne^  18 
Pick.,  472;  11  Louisiana,  48;  14  Louisiana,  114;  11  Mar- 
tin, 297 ;  Co^'fis  v.  Bian^^m,  2  Wils.,  341 ;  2  Biogh.,  247 ; 
jPVoisers  V.  Sprauh,  2  A.  K.  MarBhall,  67;  1  Hills  Ch.,  203; 
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4  Bibb.,  70 ;  Mills  v.  Ghod$M,  6  Conn.,  476 ;  8allmmr9k 
▼.  Brnne,  4  Porter's  R.,  283 ;  6  Wend.,  679 ;  3  Ooww,  S99; 
3  P^e,  164^ ;  2  Caines'  Cases  in  Er.,  133 ;  2  Chan.  C^ 
196 ;  1  Eq.  C.  Ab.,  228  ;  Evans  r.  Richmrdion,  3  Merirale, 
469 ;  Wkkkf  v.  Parkm,  Turner  &;  Roasell,  366 ;  Jacobs 
418 ;  1  BeU's  Com.,  292.    * 

Why  should  the  Court  shut  its  eyes  to  the  illegality  of 
the  claim?  Because  the  sale  itself  may  not  hare  been 
aToided  by  the  heirs  or  creditora.  Why  in  the  mean  timii 
aid  a  party  to  do  another  thing  about  a  coUateFal  contract 
which  is  against  public  policy  7  2  Story  Eq.  Jnr.,  ^  769; 
7  Yes.,  470;  10  Tes.,  292;  Broom's  Max.,  360;  7  Scott 
N.  R.,  499 ;  2  Ch.  Ca.,  1% ;  1  Eq.  C.  A.,  228. 

Nor  is  it  against  one  of  those  kinds  of  public  policy 
which  is  questionable  in  its  character,  (2  Bingh.,  247,)  bat 
it  is  a  dear  policy  reprobating  such  transactions  in  almost 
erory  age  and  country  where  jurisprudence  is  a  science, 
and  especially  when,  as  here,  the  considemtion  obtained 
was  less  than  the  true  value,  and  thus,  if  designed,  a  benefit 
was  sought  to  be  secured  immorally  by  the  agent  in  his 
individual  capacity,  at  the  expense  and  loss  of  this  principal. 

Bat  even  when  no  immomlity  de  facto  appears,  the 
transaction  is  so  dangerous,  so  corrupting  in  its  tendency, 
80  open  to  alarm,  so  much  against  public  policy,  Courts  will 
set  it  aside,  {Dawnes  v.  Orazebrock^  3  Merivale,  209; 
Tvrimng  v.  Marriee,  2  Br.  Ch.,  331,)  if  executed,  on  a 
proper  application,  or  if  executory  and  objected  to,  will 
reltise  to  enforce  it. 

It  is  considered  by  Spence  on  Equitable  Jurkdiction,  pt. 
1,  p.  437,  that  to  annul  contracts  because  against  public 
policy  is  one  of  the  peculiar  provisions  of  a  Court  of 
Chancery.  And  he  considers  this  very  case  as  one  of 
them,  and  cites  it  among  the  cases  thus  to  be  annulled, 
(and  if  annulled  after  executed,  certainly  not  to  be  enforced 
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before  execnted,)  and  assigns  reasons  for  it,  and  not  merely 
cases  mala  in  se^  but  <<on  the  ground  that  from  the 
circumstances  under  which  the  parties  stood  as  regards 
each  other,  or  for  other  reasons  of  a  general  nature  affecting 
not  only  the  particular  cases,  but  all  others  of  a  like  nature, 
if  such  transactions  were  permitted  to  stand,  it  might 
afford  an  inlet  to  fraud  or  unfair  or  improper  practices 
without  the  means  of  their  being  detected,  or  might  enable 
one  of  the  parties  to  obtain  an  advantage  even  unknow- 
ingly, which  he  ought  not  to  be  permitted  to  retain." 

He  goes  to  the  avoidance  of  an  executed  contract  in  such 
case,  if  against  public  policy,  though  then  perhaps  under 
different  pleadings.  And  occasions  often  arise  to  avoid 
executed,  as  well  as  executory  contracts  and  trusts,  as  may 
be  seen  in  Michoud  v.  Oirod. 

But  the  course  proposed  here  is  not  so  strong  as  to 
annul ;  the  Court  merely  refuses  to  aid  a  person  violating 
public  policy  in  a  contract  to  carry  it  into  effect  when  not 
yet  fulfilled. 

It  is  mere  inaction  in  the  Court,  when  asked  to  move  in 
favor  of  illegality,  and  is  not  taking  any  forward  step  to 
annul  it.  "  The  Court  simply  refuses"  to  use  its  extraor- 
dinary powers,  and  to  enforce  the  specific  performance  of 
such  a  contract,  but  leaves  the  party  to  his  remedy  at  law. 
In  Vigers  v.  Pike,  8  Clark  &  Fin.,  645--6. 

This  is  very  different  from  refusing  to  enforce  equities 
founded  on  an  executed  contract.     Ibid. 

This  is  the  exercise  of  a  fair  discretion  on  the  facts,  and 
must  be  a  judicious  exercise  of  it  on  the  general  pleadings, 
putting  in  issue,  as  they  do,  whether  such  performances  or 
such  facts  ought  to  be  enforced  or  not. 

All  the  facts  are  pertinent  to  that  question,  and  that 
question  is  not  the  avoidance  of  the  original  sale,  either 
because  void  and  voidable,  executory  or  executed,  but 


OCTOBER  TBRU,  1847.  Ml 

Tnfli  V.  Tvltt  cf  itf. 

relates  merely  as  to  the  specific  performance  of  a  collateral 
agreement  connected  with  it,  illegal  in  character  and  not 
yet  executed,  and  the  decision  on  that  is  that  the  Court 
does  not  feel  bound  to  assist  such  a  party  in  such  a  caae  on 
such  facts  with  that  particular  remedy. 

This  puts  a  different  aspect  on  the  case — the  object  of  it 
—-the  effect  of  it — and  the  forms  proper  to  accomplish  it. 

An  executory  contract  is  defined  to  be  where  something 
remains  yet  to  be  done  under  it,  and  not  a  contract  not  yet 
made  or  created.     Story  on  Sides,  ^  283. 

That  is  the  very  case,  and  this  suit  is  for  the  very 
object  of  having  this  something  executed,  that  is,  fulfilled 
or  done. 

All  this  appears  in  the  evidence,  and  in  the  plaintiff's 
own  evidence,  without  any  special  pleadings  or  any  appa- 
rent necessity  for  them  in  order  to  defeat  the  bill. 

In  Craig  et  al  v.  State  of  Missourij  4  Peters,  426,  it  is 
held  that  under  the  general  issue  in  assumpsit  you  may 
give  want  of  consideration  or  badness  of  it — ^in  short,  every* 
thing  which  disaffirms  the  contract.  So  probably  in  a  bill 
in  equity  in  a  general  answer  you  can  show  and  insist  on 
everything  directly  impugning  the  propriety  of  affording 
the  particular  remedy  or  relief  sought. 

It  is  laid  down  as  an  elementary  principle,  also,  that  if 
<*  the  plaintiff  himself  alleges  fraud  and  proves  it  as  a  part  of 
his  own  case,  there  is  no  rule  of  law  which  prevents  the 
defendant  from  taking  all  the  benefit."  Broom's  Max., 
322;  2  Inst.,  713;  2  Doug.,  472;  4  Scott's  N.  R.,  166. 

But  here,  though  the  plaintiff  fails  to  allege  this  in  respect 
to  one  fact,  the  time  when  the  agreement  was  made,  3ret 
he  alleges  it  in  all  other  respects,  and  proves  it  in  this,  and 
must  fail  for  a  material  variance  as  to  time,  unless  amend* 
ing  and  stating  the  time  correctly,  or  considering  the  time 
now  to  be  as  proved.    If  so  considering,  or  if  he  so  amend| 
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then  he  both  alleges  and  proves  his  own  wrong.  So 
whichever  way  the  matter  is  left,  the  defendant  must  be 
saved  on  this  objection. 

Again,  it  has  been  held  in  Tchey  v.  Bristol,  3  Story, 
800,  that  a  Court  of  Equity  will  not  lend  its  aid  to  enforce 
specific  performance,  if  useless  or  unjust. 

A  specific  performance  is  not  a  right  of  a  party,  but  an 
appeal  to  the  discretion  of  the  Court.  Tobey  v.  Bristol^ 
3  Story,  800,  821. 

Hence  on  the  discovery  of  a  consideration  existing,  and 
tainted*  with  illegality  on  the  part  of  the  plaintiff,  whatever 
may  be  the  pleadings,  it  is  competent  for  the  Court  in  its 
discretion  not  to  assist  to  compel  a  specific  performance  of 
the  contract,  or  the  defendant's  trust. 

It  may  be  useful  to  illustrate  this  subject  a  little  further 
as  to  what  is  sufficient  illegality  to  vitiate  the  plaintiff's 
application.  Fraud  is,  of  course,  enough,  or  anything 
clearly  void,  but  less  than  this  suffices  in  case  of  an  execu- 
tory contract. 

Illegality  of  almost  any  kind  is  enough.  Indeed,  we 
have  before  shown  that  being  against  policy  is  enough  to 
avoid  even  an  executed  contract. 

How  much  more,  then,  should  it,  on  principle,  prevent 
the  fulfillment  of  one  yet  executory. 

Here  it  has  been  held,  as  to  a  contract,  that  if  against 
the  policy  of  a  law,  or  against  public  policy,  Courts  will 
not  enforce  it,  though  it  be  not  against  morality.  6  Hal- 
stead,  89 ;  2  Southard,  756,  763 ;  3  Halstead,  64. 

<<  Considerations  against  the  policy  of  the  common  law, 
or  against  the  provisions  of  a  statute,  or  against  the  policg 
of  justice,  or  the  rules  and  claims  of  decency,  or  the  dictates 
of  morality,  are  void  in  law  and  equity."  1  Fonblanque, 
Eq.,  122;  4  Yeates,  84. 

Where  an  insurance  was  of  neutral  property,  though  in 
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fact  belligerent,  it  was  illegal  aiid  against  publio  policy,  and 
hence  void,  and  the  insured  was  not  aided  by  the  Court  to 
recover  back  the  premium.  Schwartz  v.  United  Siate9 
Insurance  Company^  3  Wash.,  173.  See  other  cases* 
And  this,  though  ex  cequo  ei  bono,  the  defendant  has  no 
right  to  retain  it,  (lb.,)  and  could  not  sue  to  recover  it,  if 
not  paid.  Cowp.,  793;  2  Bing.,  260;  8  D.  &>  K,  675;  4 
Taunt.,  166.     See  like  cases. 

The  Court  will  not  interfere  to  aid  either,  from  public 
considerations,  and  hence  the  possession  is  left  undisturbed, 
and  not  because  his  course  was  justifiable.  In  pari  delicto 
potior  est  conditio  possidentis.     Broom's  Max.,  325. 

The  only  exceptions  to  this  are  believed  to  be  those 
before  named,  where  by  express  statute  a  recovery  back  is 
sometimes  allowed  in  cases  of  gaming,  &c.,  from  motives, 
however,  of  greater  hostility  to  the  act,  than  of  favor  to 
the  pariiceps  criminis. 

So  if  to  uphold  a  sale  would  be  mischievous.  Courts  will 
not  enforce  it,  though  it  is  not  by  any  law  declared  to  be 
void.  Ryan  &  Moody,  386;  7  Mass.,  112;  5  Bam.  te 
Ores.;  406 ;  4  Bingh.,  84 ;  2  Car.  &  Payne,  644 ;  12  Moore, 
266 ;  3  Car.  &  Payne,  128 ;  3  Taunt.,  6 ;  9  Vermont,  23, 
310;  7Greenleaf,  113. 

Indeed,  in  this  view  of  the  matter,  the  plaintiff  asking 
virtually  a  specific  performance  of  what  is  against  public 
policy  and  injurious  to  creditors,  it  is  settled  that  a  Court 
of  Equity  will  not  carry  into  effect  an  executory  contract 
by  decreeing  a  specific  performance,  even  if  it  was  not 
illegal,  but  was  hard  merely,  and  inequitable.  King  et 
al  V.  Hamilton  et  al.,  4  Peters,  327 ;  1  Yermont,  480. 

Or  if  there  has  been  only  negligence  with  the  complain- 
ant. 1  McLean,  C.  C,  492.  Under  this  position  the 
neglect  to  pay  interest  so  long,  or  any  principal  is  important. 
2  Jac.  6c  Walk.,  428 ;  Skillern's  Ex'ors  v.  May's  Ea^ors, 
4  Cranch,  140. 
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Much  le60  will  Gourts  mid  to  enfoice  an  executory 
tnct,  if  the  consideratioa  was  either  fraudulent  or  iilegal, 
er  against  publie  policy.  Scudder  ▼.  Andrean  el  ol,  2 
McLean,  CL  C,  464  This  was  a  sale  of  land  belonging  to 
the  United  States  by  A,  never  owning  it,  hut  trying  to  recover 
the  price.  No  man  diail  take  adrantage  of  hia  own  wrong* 
It  need  not  be  fraud,  but  anything  *^  de  injurid  sua  jpro* 
pridJ'    Co.  Litt.,  148,  b. 

By  pursuing  this  course  a  Court  neither  confinns  nor 
annuls  a  voidable  contract,  because  the  parties  interested  ia 
it  may  never  choose  to  do  it.  But  they  say,  if  the  oontract 
appears  to  be  one  against  publie  policy,  the  Court  will 
leave  the  parties  to  their  remedies  at  law  to  mfiMrce  or 
anmd  it,  and  decline  to  use  its  own  extraordinary  modes  of 
relief  in  oases  of  that  culpable  or  at  least  equivocal  charac* 
ter.    3  Story,  821 ;  2  Bfason,  C.  O.,  167,  409. 

Thus  under  the  civil  law,  in  case  of  an  ereculsry  cen<« 
tract,  ^^  if  there  was  a  want  of  completo  banm  jide»^  the  jus 
honorarium^  furnished  a  good  defence  to  any  attempt  to 
enforce  it  at  law.     1  Spence's  £q[.  Jur.,  323;  Dig.,  19, 

1,  11. 

So  if  a  contmct  be  immoral,  though  made  abroad.  Courts 
here  have  held  that  they  should  not  enforce  it  here.  Sto- 
ry's Conflict  of  Laws,  i^  244,  254,  note,  257 ;  8  Martin, 
95;  TFe^AereU  V.  JTenst,  3  Bam.  &  Ad.,  221. 

This  is  not  avoiding  a  sale  ot  contract  executed,  but 
merely  as  to  one  still  executory,  and  asked  to  be  fulfilled, 
saying  in  reply  we  do  not  feel  bound  to  enfoice  oontracts 
*^  which  ofbnd  public  morals  or  violate  the  public  faith." 
Le  RiHf  et  oL  v.  Crowninshieldj  2  Mason,  157.  Bs  turpi 
eausd  nan  oritur  actio.  Broom's  Max.,  360*-l-*2 ;  JSohnan 
V.  JoknooHj  Cowp.,  341. 

The  objection  to  enforcing  an  execbtory  contract  may  be 
much  slighter  than  what  is  required  to  avoid  an  ezeeuted 
one.    It  may  not  be  a  firaud^  or  malum  in  se,  or  mahtm 
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prohibUumj  bat  if  illogal  or  agakist  public  policy,  it  is  the 
doty  of  the  Court  to  halt  in  the  exercise  of  its  extraor- 
dinary powers  to  enforce  a  specific  performance.  United 
8i€U0e  r.  La  Jeune  Etigenie,  2  Mason,  409 ;  The  Si.  Jago 
de  Cuia^  9  Wheaton,  409;  Dong.,  260;  Armeinmg  v. 
Tokr,  11  Wheat,  268 ;  Story's  Conflict  of  Laws,  ^  246 ; 
1  Manle  &  Selw.,  761;  4  Wash.  C.  C,  297;  Mather's 
Case,  3  Yes.,  373;  16  Peters,  (App.,) ;  3  Story's  Com.  on 
Constitntion,  p.  246  ^  1374 ;  SmUh  et  oLr.  BarsteWj  10 
Law  Rep.,  613. 

Where  the  contract  ^'  is  expressly  or  by  implication  for-, 
bidden  by  the  statute  or  common  law,  no  Court  will  lend 
its  assistance  to  give  it  effect."  Penningten  v.  Tawnsend^ 
7  Wendell,  276;  Sharp  v.  Teeee,  4  Halsted,  362;  11 
East,  602 ;  3  Bern.  6&  Ad.,  221 ;  Foreter  r.  Taylor^  6 
Barn.  &  Ad.,  887 ;  2  Cowp.,  790. 

Thus  a  Court  will  not  enforce  a  contract  selling  the  com- 
mand of  an  India  Ship,  (8  D.  &  R,  89.)  They  will  not 
enforce  it,  though  the  parties  may  not  hare  meant  to  violate 
the  law,  but  mistook  it.     1  Peters  C.  C,  410. 

So  the  agreement,  though  not  immoral,  will  not  be 
enforced  if  made  in  fraud  of  an  Act  of  Congress,  {Hannway 
y.  Eve  J  3  Cranch,  242,  and  Armstrong  v,  Toler^  11  Wheat, 
268,)  or  if  growing  out  of  an  illegal  or  immoral  act;  '<a 
Court  of  Equity  cannot  decree  a  specific  execution  of  a 
contract  made  in  violation  of  law  or  against  the  policy  of 
the  law."     Langworth  v.  Taylor^  1  McLean,  617. 

When  a  trust  or  agreement  is  desired  to  be  enforced  in 
Cbancery,  under  its  extraordinary  powers  over  trusts  and 
specific  performances,  it  is  a  settled  principle  that  it  is  to  be 
dene  only  in  fervor  of  those  who  have  themselves  acted 
legally,  if  not  equitably,  in  respect  to  the  subject 

The  complainant  must  come  into  Court  as  a  wrottged 
and  innoceiit  party,  not  alleging  bis  own  turpitude^  nor 
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even  showing  it  mingled  with  the  giounds  for  a  reeovwjr. 
BoUr.  Rogers^  3  P^ige,  164;  4  Paige,  239,  248;  1  Eap. 
Oa.,  103 ;  3  Esp.  Ca.,  253 ;  1  Maale  tc  Selw.,  694 ;  Comya'a 
Dig.,  <<Chaneer7,"  (3  F  4);  1  Tern.,  63;  2  Yern.,  602. 

The  party  stands  ill  in  Court.  Ativans  suam  turpUu^ 
dinein  noi»  e$t  audiendus.  Oculd  etal.  v.  OwM^  3  Story, 
641. 

'<  The  law  will  not  sanction  dishonest  riews  and  practices 
by  enabling  an  individaal  to  acquire  through  the  medium 
of  his  deception  any  right  or  interest."  Broom's  Max.,  p. 
320. 

In  CreaM$  Ad.  v.  Sims^  6  Howard,  192,  it  is  said  that  one 
coming  into  Court  to  ask  relief  by  an  injunction  agakist  a 
judgment,  must  not  only  come  with  clean  hands,  but  must 
first  oflfer  to  do  equity  in  respect  to  the  subject  matttt. 

Indeed,  it  is  a  settled  rule  that  whoever  asks  equity  must 
first  do  or  ofier  to  do  equity.  1  Spence's  Eq.  Jur.,  422 ;  2 
Swanst.,  166. 

Once  Chancery  required  moral  duties  first  to  be  per* 
formed  as  to  the  subject  matter,  e.  g.  to  recall  slanderous 
wcnrds,  &^.,  &c.  But  now  the  plaintiff  must,  at  least,  not 
stand  as  acting  illegally,  and  ask  aid  to  enforce  illegality. 
1  Spence's  Eq.  Jur.,  423,  note. 

It  is  laid  down  as  an  elementary  principle,  that  '^a  party 
to  the  fraud  shall  not  be  relieyed."     See  last  cases  cited. 

So  the  com^dainant  must  be  diligent  himself,  as  well  as 
pure.     1  McLean  C.  C,  396,  400. 

One  delinquent  cannot  maintain  an  action  against 
another.  Bwth  v.  Hodgson,  6  D.  &  E.,  409 ;  Warlmrimt 
et  al.  V.  Akm  et  al,  1  McLean,  C.  C,  460 ;  3  East,  222* 

Nor  will  the  trustee  even  be  assisted  in  carrying  such  a 
sale  into  effect.  Davoue  v.  Fanning,  2  John.  Ch.,  267 ; 
Munro  et  aL  v.  AUaire,  2  Caines'  Cases,  183.  Courts 
will  in  some  cases  refuse  to  set  aside  a  sale  which  haa 
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been  confirmed  by  a  trustee,  but  will  nerer  assist  to  effeciuai0 
a  purchase  (o(  this  kind,)  either  by  having  the  thing 
purchased  decreed  to  him  specifically,  or  by  having  the 
fneans  decreed  to  him  whereby  he  may  recover  at  law." 
Ibid.,  194 

Again,  **  a  Court  of  Equity  ought  never  to  aid  a  party  to 
have  the  bargain  enforced  or  perfected^  with  intent,  that 
any  profit  or  advantage  should  be  taken  by  it."    Ibid.,  p.  193. 

A  fwther  illustration  of  this  distinction  is,  that  where 
usurious  interest  had  not  been  paid,  a  Court  of  Equity 
would  not  aid  to  get  it,  but  if  already  paid  it  would  noC 
Older  it  paid  back. 

Nor  will  the  Court  compel  a  performance  of  a  contract 
which  works  a  breach  of  trust.  That  is  very  nearly  the 
present  case.     Roberts  v.  Tunstall^  4  Hare,  Si57. 

The  executrix,  if  refusing  to  give  the  deed  in  this  case, 
eould  not  have  been  compelled  in  equity  to  give  it,  because 
it  would  have  been  a  breach  of  trust.  Wood  v.  Richards 
aen,  4  Beavan,  176 ;  0  Ifad.,  438 ;  Tkoftipsen  v.  Blackstane^ 
6  Beavan,  472. 

Then  how  could  she  compel  the  purchaser  to  carry  it 
into  effect,  so  far  as  regards  the  collateral  agreement,  and 
to  fulfill  that  which  was  illegal  to  be  done  ?  A  case  is  in 
point  that  she  could  not  in  6  Beavan,  472. 

But  if  an  illegal  contract  be  once  canied  into  effect,  that 
is,  after  made  or  created,  if  it  be  executed,  a  Court,  as 
before  explained,  may  require  more  form  and  notice  and 
particularity  in  the  proceedings  to  avoid  what  has  been 
executed  and  what  is  not  void,  but  merely  voidable.  Fieii 
nen  debuiij  sed  /adum  vaJmt.  B  Coke,  88 ;  9  M.  &  W., 
636. 

Much  of  the  argument  and  many  of  the  cases  connected 
with  this  point  of  the  impropriety  of  aiding  to  enforce  any 
■legal  coatract,  relate  to  what  in  this  sense  I  consider 
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executed  rather  than  executory  agreements,  and  to  the 
avoiding  or  reacinding  of  them,  rather  than  to  the  enforce- 
ment of  what  is  yet  executory.  The  distinction,  howerer, 
is  strong  in  principle  between  these  and  runs  through  all 
the  books.  See  cases  before  and  others  in  Broom's  Max., 
325. 

Considering  this  trust  of  agreement  as  yet  executoryi  I 
can,  therefore,  come  to  no  other  conclusion  on  the  whole 
evidence  and  nature  of  the  transaction,  than  that  the  cases 
and  principles  all  harmonize  against  the  policy  of  sustaining 
this  biU. 

The  complainant  comes  into  this  Court  to  enforce  a  trust 
or  agreement  which  has  no  consideration  whatever,  except 
aa  act  forbidden  by  law,  hostile  to  sound  policy,  and  void- 
able when  executed,  not  only  in  equity,  but  now  in  most 
of  the  Courts  of  Law  in  the  United  States. 

It  is  illegal,  then,  and  against  public  policy,  and  not  to 
be  aided  in  our  discretion  to  enforce  specific  performances, 
though  if  it  had  been  fulfilled  or  executed,  it  might  not  be 
annulled,  except  by  creditors  and  heirs.  But  it  is  still,  in 
and  of  itself,  illegal;  one  not  to  be  aided,  assisted,  or 
enooun^ed  before  it  is  done. 

A  trust,  or  agreement,  to  be  valid  and  to  be  enforced,  rest 
on  a  like  foundation,  and  most  have  a  good  consideration. 
%  Story  Eq.  Jur.,  ^^  787,  793,  973;  2  Hawks,  302;  6 
Paige,  288 ;  1  Yes.  Jun.,  65 ;  3  Atk.,  399 ;  18  Yes.,  149  ; 
Comyn's  Dig., "  Chancery,"  (2  C  8) ;  Winthrop  et  aL  v.  Lane 
ei  a/.,  3  Des.,  341. 

It  is  otherwise  a  nudum  pachun.  And  esr  nudo  peicto  nan 
oritur  adio.  Broom's  Max.,  336.  This  doctrine  applies  to 
a  common  trust,  as  well  as  a  contract,  because  almost  every 
contract  is  in  one  view  but  a  trust  to  pay  on  one  side,  and 
to  convey  on  the  other.    Lewin  on  Trusts,  76. 

Without  a  good  consideration  the  contract  or  trust  resting 
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<Mi  it  is  voluntary,  which  the  Tolunteer  may  eairy  into 
effect  or  not  at  has  pleasure,  and  which  Chancery  will  not 
lend  assistanoe  to  enforce.  Minium  r.  Seynumr^  4  John. 
Ch.,  497 ;  FrMer  y.  UPPberson^  3  Dessanssure,  398 ;  Col- 
year  T.  Countess  of  Mulgrame^  %  Keen,  88. 

The  doing  an  act  forbidden  by  law  is  manifestly  not  a 
good  consideration  for  either  a  trust  or  agreement,  and  for 
the  enforcement  of  their  specific  perfoimamce.  The  exeou- 
trix  in  this  case  had  no  equities  or  law  on  which  to  ground 
a  trust  or  contract,  except  an  unlawful  act.  It  is  not 
enough  to  say  that  a  consideration  is  not  necessary  for 
an  executed  trust.  Hill  on  Trustees,  63.  This  was  an 
execatory  trust  in  the  sense  before  explained.  Before 
the  trust,  all  she  did  was  in  her  capacity  of  trustee  for 
the  creditors,  to  let  the  purchasers  haire  the  land  at  less 
than  others  would  haye  given,  and  this  under  a  promise  to 
reconvey  to  her  for  that  reduced  sum,  which  was  in  truth 
a  fiaml  on  the  creditors  to  the  extent  of  the  difference,  and 
was  forbidden  by  law,  and  which  she  is  in  this  bill  attempt- 
ing to  enforce. 

It  is  virtually  conceded  now,  that  the  first  consideration 
and  the  original  agreement  were  illegal,  but  it  is  contended 
that  there  were  new  and  good  ones  when  the  land  was 
assigned  or  transferred  to  the  respondent. 

Bot  we  have  already  shown  that  they  were  the  same, 
except  a  new  trustee.  And  it  has  been  well  said,  ''the 
same  principle  applies  not  only  to  contracts  growing  imme- 
diately out  of  and  connected  with  an  illegal  transaction,  but 
also  to  new  contracts,  if  they  are  in  part  connected  with 
die  illegal  transaction,  and  grow  immediately  out  of  it." 
Story's  Conflict  of  Laws,  ^  847 ;  11  Wheat.,  281 ;  3  Barn. 
6^  Aid.,  179 ;  4  Wash.,  C.  C,  297 ;  5  Barn.  &  Aid.,  33£. 

The  money  advanced  to  Cutter  &  Co.  was  not  advanced 
by  her,  nor  that  paid  by  the  respondent  since.    Nothing 
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legal  was  done  by  her  at  any  time  to  lay  the  foundation  as 
a  good  oonaideration  for  either  a  trust  or  agreement 

Before  this  trust  or  agreement,  both  the  Uut  and  first,  she 
had  owned  no  part  of  the  land  in  her  own  right — she  had 
sold  nothing  in  her  own  right — paid  nothing — snfifered 
nothing— 4one  nothing  to  raise  an  equity.  Chancery  will 
not  interfere,  and  parties  will  be  left  in  such  a  state  of 
things  to  their  legal  rights  in  the  Courts  of  Law.  4  PeteiSy 
327. 

The  case  of  voluntary  settlements  has  been  referred  to  as 
not  needing  a  consideration  to  enforce  them,  whether 
regarded  as  trusts  or  agreements. 

But  those  are  usually  created  by  deeds  and  wills,  sealed 
instruments,  and  hence  imply  a  good  consideration,  and  are 
by  means  of  a  writing  by  deed  taken  out  of  the  Statute 
of  Frauds.  So  love  and  affection  is  a  good  consideration 
for  them,  and  in  most  eases  of  that  kind  exist. 

And  when  the  contest  is  with  the  trustee,  as  are  mauy 
of  these  precedents,  he  has  already  received  the  property, 
which  constitutes  another  good  consideration  for  him  to  go 
on  and  fulfill  his  duty,  and  according  to  the  terms  of  the 
deed,  and  not  as  here  against  the  deed  and  its  legal  opera- 
tions on  its  face. 

The  consideration  there,  too,  which  does  exist,  or  is 
presumed,  is  a  good  one,  and  not  as  here  illegal  and  against 
public  policy. 

I  am  aware  of  another  class  of  cases,  some  of  which 
have  been  cited  as  applicable  here,  where  a  party  may  be 
proceeded  against  in  Chancery  to  enforce  an  obligation 
which  would  have  been  performed  by  another,  except  for 
fraud  interposed  by  the  respondent.  But  that  is  not  this 
case  on  the  fiaots.  Here  the  defendant,  looking  to  public 
pdicy  and  the  rights  of  the  creditors  and  heirs,  interposes 
no  fraud.    He  tries  to  defeat  only  what  is  illegal.    While 
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there,  he  tries  to  defeat  what  is  legal,  and  interposes  fraud 
or  falsehood  to  accomplish  his  object,  and  hence  a  Court 
of  Equity  will  sometimes  make  such  a  party  answerable  for 
a  legacy  or  devise  which  he  has  defeated  by  falsehood. 
1  P.  Wms.,  288;  2  Tern.,  700;  3  Atk.,  639;  1  Atk., 
448,  note;  3  Yes.,  39;  1  Story  Eq.  Jur.,  ^^  252,  254;  1 
Tent,  318;  2  Yes.,  627;  14  Yes.,  890;  11  Yesey,  638;  2 
Story  Eq.  Jur.,  ^  1266 ;  Story's  Equity  Pleadings,  ^  768. 

So  if  a  failure  to  fulfill  a  promise  will  work  a  fraud,  it 
will  sometimes  be  enforced  when  the  pomise  is  lawful.  1 
Horenden  on  Frauds,  274-6,  496;  Morris  r,  Nixon,  1 
Howard,  116 ;  6  Watts  &  Sergeant,  97;  1  Paige,  147 ;  Coote 
on  Mortgages,  24;  1  Madd.  Ch.  P.,  418;  4  Yes.,  16;  18 
Yes.,  476;  13  Yes.,  680;  1  Yes.  Sen.,  123;  Yin.  Ab., 
"  Contract  H."  pi.  31;  1  Atk.,  449;  lWils.,227;  Newland 
on  Contracts,  111,  179, 181;  Jeremy  on  Equity  Jurisdiction , 
499;  2  Atk.,  264;  Beames's  Equity  Pleadings,  183;  1  Eq. 
Ca.  Ab.,  20 ;  1  Dick.,  44 ;  Gresley  on  Evidence,  208. 

But  in  this  case  the  failure  to  enforce  this  executory 
agreement  defeats  rather  than  works  a  fraud,  looking  to 
the  public  and  to  the  interests  of  heirs  and  creditors,  and  it 
advances  what  is  legal  and  what  is  sound  public  policy. 

If  it  defeats  anything,  throws  obstacles  in  the  way  of 
anything,  it  is  of  an  executory,  illegal  contract  between 
parties,  neither  of  whom  can  properly  or  conscientiously 
invoke  any  aid  from  a  Court  of  Equity. 

In  the  case  of  Jenkins  v.  Eldredge,  in  this  Court,  in  3 
Story  183,  there  was  a  parol  promise  to  give  written 
evidence  or  a  written  declaration  of  a  trust,  and  which 
promise  there  was  a  failure  through  fraud  to  fulfill. 

But  there  was  nothing  illegal  or  against  public  policy  in 
doing  what  was  promised,  as  would  be  the  case  here,  but 
directly  the  reverse.    Here  it  may  be  added  as  a  distin* 
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guishing  featue  of  the  present  ease,  that  the  only  ground 
for  the  trust  or  agreement  by  Cutter  and  Cumnungs  in 
&Tor  of  the  plaintiff,  was  the  illegal  act  by  the  plaintiff,  in 
a  public  capacity,  professing  to  sell  the  land  as  an  execu- 
trix, and  obtain  the  highest  price  practicable  for  the  benefit 
of  the  creditors  and  heirs,  and  in  reality  letting  otheis 
buy  it  at  a  reduced  price  for  her  individual  advantage  and 
gain. 

Afterwards,  to  be  sure,  after  the  sale  and  before  this  bill, 
some  expenditures  were  made  by  her  on  the  buildings  and 
land  of  a  durable  character,  and  beneficial  to  the  purchasers 
and  their  grantees*  But  these  did  not  lead  to  the  trust  set 
up,  and  were  not  its  cause  or  foundation. 

And  as  to  these,  she  has  sold  gravel  enough  and  had  rent 
enough  to  remunerate  her,  probably,  or  if  not,  must  have 
her  redress  or  relief  in  some  other  independent  f<mn.  See 
the  cases  on  part  performances. 

If  one  enters  as  if  donee  of  land  and  makes  improvements, 
he  will  be  allowed  their  value  out  of  land  before  sold  under 
a  decree  in  Chancery  to  pay  debts.  King^s  Heirs  eiaLv. 
Thompson,  9  Peters,  204 

But  by  Carver  y.  Jaekson,  4  Peters,  101,  it  was  held  that 
one  could  not  be  remunerated  for  money  expended  on  land 
against  the  wish  of  the  owner.    8  Wheat.,  1. 

I  have  no  doubt  that  8ympathi€i3  for  a  relative  and  widow 
in  poverty,  and  with  a  large  family,  induced  Cutter  to 
enter  into  this  arrangement,  and  while  the  heirs  were 
minors,  and  to  be  brought  up  by  her,  it  probably  looked  to 
their  benefit  rather  than  injury,  and  was  disadvantageous 
chiefly  to  the  creditors. 

But  we  are  required  to  refirain  from  proceeding  further, 
not  that  our  sympathies  or  regard  for  the  condition  of  the 
complainant  is  less  than  for  that  of  the  respondent ;  they 
both  have,  in  several  respects,  exhibited  excellent  traits  of 
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character  towards  a  destitute  family,  but  in  others  have 
attempted,  in  aid  of  them,  what  the  law  does  not  tolerate 
to  the  injury  of  creditors  or  heirs,  often  very  helpless  and 
destitute. 

In  some  things  we  do  not  respect  her  motives  less,  but 
the  law  more.  And  while  that  law  requires  us  to  leave 
the  respondent  in  possession,  it  is  quite  dear  that  the 
creditors  first,  and  next  the  heirs,  should  have  the  benefit 
of  the  rise  in  value  of  this  property  from  extraneous  causes, 
or  at  least  its  real  value  in  1833  beyond  what  it  was  then 
aold  for. 

On  the  contrary,  had  the  complainant  recovered,  it  ought 
to  have  been  for  the  benefit  of  the  same  class  of  persons. 

Indeed,  a  widow  in  possession  of  property  with  her 
diildren  is  at  times  presumed  to  be  in  for  them,  and  her 
acts  inure  to  their  benefit,  rather  than  her  own.  Athr 
ertanr.  JohnBon^  2  N.  Hamp.  R.,  34;  1  John.,  163;  5 
John.,  66;  7  John.,  157;  1  Johnson's  Cases,  219;  3  Wils., 
616. 

It  is  certain  here,  that  unless  the  heirs  or  creditors  are 
allowed  to  have  the  benefit  of  this  agreement  or  trust,  but 
the  widow  has  it  in  her  private  right,  she  gets  it  at  their 
cost  and  expense  or  loss. 

She  has  paid  for  it  only  by  their  property  or  what  she 
sold  on  their  account. 

And  though  the  complainant  here,  as  before  remarked, 
was  undoubtedly  influenced  more  by  affection  for  her  chil- 
dren than  any  hope  of  personal  gain,  still  in  several  cases 
tfie  idea  of  any  moral  fraud  on  either  side  has  been  fully 
rebutted,  and  yet  the  sale  held  to  be  improper  and  invalid. 
Commendable  as  may  have  been  the  motives  in  some 
respects,  the  act  was,  therefore,  one  of  bad  policy  as  to 
creditors  and  heirs,  was  dangerous  and  illegal  as  to  general 
principle,  and  not  to  be  assisted  or  enforced  at  her  requesti 
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by  a  Court  of  Conscience,  which  lends  its  extraordinary  aid 
only  to  those  who  are  blameless  in  the  matter  in  dispute. 

This  conclusion  is  strengthened  in  its  legal  force  by  the 
long  neglect  of  the  plaintiff  to  pay  even  interest  at  all, 
instead  of  quarterly ;  by  never  having  offered  to  pay  any 
principal,  except  as  parts  of  the  land  were  sold,  and  the 
money  received  by  the  respondent,  rather  than  by  her ;  by 
never  tendering  anything  till  a  great  change  in  value  had 
occurred  by  the  rise  in  value  of  real  estate;  (2  Story, 
484,)  and  by  the  general  rule  to  let  parties  resort  to  law  for 
redress  on  their  contracts,  rather  than  ask  a  specific  per- 
formance in  equity,  an  extraordinary  power  for  only  the 
clearest  cases,  unless  appearing  there  without  negligence 
or  breach  of  duty,  or  without  a  request  to  aid  what  is 
against  public  policy.  See  cases  ante;  King  et  al.  v. 
Hamilton  et  cU.^  ^  Peters,  328-9. 

If  there  be  an  inadequate  price,  or  improper  conduct, 
equity  will  not  enforce  specific  performance,  but  leave  a 
party  to  his  remedy  at  law.  Seymour  v.  De  Lancey  et  al.,  6 
John.  Ch.,  222. 

The  discretion  over  this  is  not  arbitrary,  but  what  is 
sound  policy,  reasonable  secundam  arbitrium  boni  judids. 
2  Story's  Eq.  Jur.,  <J693. 

It  may  be  well  to  notice,  also,  that  we  came  to  these 
conclusions,  not  because  the  respondent  stands  here  irre- 
proachable in  his  title.  The  consideration  as  to  Charles 
Tufts  rested  on  the  same  basis  as  the  former,  looking  to 
the  whole  essence  of  the  case. 

It  was  the  old  trust  and  agreement,  as  we  have  before 
seen,  transferred  to  him,  and  for  like  reasons  and  like  con- 
sideration.  He  was  in  truth  the  mere  assignee  of  Cutter 
and  Cummings,  with  a  probable  knowledge  and  acquiescence 
in  all  that  had  happened.  He  was  her  relative,  her  confi- 
dant, and  if  her  betrayer  under  an  illegal  undertaking,  this 


OCTOBSE  TERM,  1847.  515 


Tultoe.  Tufts  ««dL 


Court  must  leave  the  parties  to  such  aa  undertaking  to 
adjust  it  at  law  or  among  themselyes  without  resort  to  law. 

But  he  holds  the  land  by  a  very  precarious  title,  if  the 
creditors  or  heirs  choose  to  interpose,  unless  they  are  barred 
by  lapse  of  time. 

And  I  see  no  reason  why  the  plaintiff  or  all  parties 
cannot  after  this  obtain  redress  at  law  in  their  own  State 
Courts  after  we  decline  to  give  relief  by  a  specific  perform- 
ance, if  she  or  they  ever  had  any  legal  rights  which  have 
been  violated. 

These  conclusions  as  to  Charles  Tufts,  the  principal 
respondent,  render  it  unnecessary  to  decide  whether  in  any 
other  aspect  of  the  case  the  possession  by  the  plaintiff  was 
not  sufficient  notice  to  the  other  respondent,  Wheeler,  so  as 
to  bind  him  in  relation  to  her  rights  and  claims.  To  show 
that  it  is,  we  have  been  referred  to  16  Yes.,  249 ;  2  Swanston, 
281 ;  2  Sch,  ^  Lef.,  696;  2  Ball  &>  Beatty,  301;  5  Price, 
306;  1  Merivale,  262;  13  Yes.,  121;  1  CoUyer,  203;  1 
Jacob  &,  Walker,  181 ;  2  Sumner,  666-6. 

For  some  exceptions,  see  Leland  et  aL  v.  The  Medara^ 
2  Woodb.  &  Min.,  92 ;  6  Barn.  &>  Aid.,  146 ;  2  Rus.  &> 
Mylne,  626 ;  1  John.  Ch.,  666 ;  14  Serg.  &,  Rawle,  333. 

It  is  in  most  of  the  States,  if  it  be  a  new  possession.  13 
Ohio,  408,  413 ;  4  Blackford,  96 ;  4  Wharton,  269 ;  10  Gill 
&  John.,  316 ;  4  Mass.,  67 ;  2  Randolph,  101 ;  2  Paige, 
300 ;  3  Paige,  424 ;  9  Conn.,  286 ;  3  Conn.,  146 ;  24  Pick- 
ering, 222. 

But  several  of  these  cases  rest  on  a  peculiar  state  of  facts; 
and  mere  occupation  in  towns  and  villages,  where  so  many 
tenements  are  leased,  and  where  the  registry  laws  govern 
as  to  titles,  is  a  very  uncertain  indication  or  presumption 
of  anything  beyond  a  leasehold  estate. 

Independent  of  this,  public  policy  certainly  requires  that 
a  purchase  without  notice  should  not  be  injured  by  a  secret 
trust.     I  Spence's  Eq.  Jur.,  446,  note. 
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And  that  a  possession,  not  only  new  like  thiS|  but  with  a 
frequent  disclaimer  of  title,  and  where  Charies,  also,  leceiFes 
possession  with  a  deed  recorded,  and  occasionally  exer- 
cising as  strong  acts  of  ownership  as  herself,  should  hardly 
be  deemed  conclusive  notice  as  to  title  of  real  estate  being 
probably  in  her,  rather  than  him. 

Much  has  been  said,  also,  of  the  validity  of  the  sale  to 
Cutter  and  Cummings,  and  by  them  to  Charles  Tufts. 

But  without  intending  to  decide  absdutely  any  questions 
not  necessary  to  be  decided  for  the  proper  disposal  of  the 
case,  I  would  add  to  the  remarks  already  made  on  this 
point,  that  if  Cutter  and  Cummings  purchased  the  land 
under  an  improper  arrangement  with  Mrs.  Tufts,  I  see  no 
reason  why  the  creditors  or  heirs  should  not  be  allowed  to 
avoid  that  sale,  and  if  their  assignee  or  grantee,  Charles 
Tufts,  bought  with  a  full  knowledge  of  that  arrangement, 
and  with  a  view  to  carry  it  into  effect,  why  the  sale  should 
not  be  avoidable  also  in  his  hands  by  the  heirs  or  creditors. 

That  is  the  usual  state  of  things  and  the  usual  contro- 
versy in  cases  in  this  category.  But  as  before  remarked, 
the  question  here  is  not  about  the  deed  to  Cutter  and  Cum- 
mings, and  its  avoidance.  It  is  about  the  enforcement  of  a 
collateral  agreement,  which  has  never  yet  been  fcdfilled  or 
executed. 

In  conclusion,  there  is  one  other  aspect  of  the  difficulties 
in  this  case,  which,  fertile  as  have-  been  the  objections 
raised,  has  escaped  much  attention  of  counsel,  but  seems  to 
me  deserving  of  some  weight.  It  is  a  want  of  power  to  do 
what  has  been  attempted  here.  It  is  the  inability  of  any 
executor,  selling  lands  to  pay  debts,  whether  under  a  general 
clause  in  a  will  ot  a  license,  to  create  a  trust  estate  for 
himself,  or  any  other  person,  not  paid  for  separately  and 
additionally.  His  duty  is  to  sell,  to  sell  the  whole  title, 
and  to  get  pay  for  the  whole,  to  sell  a  fee  if  a  fee  exist,  a 
freehold  if  a  freehold  exist,  and  be  paid  for  them.    He 
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seems  to  hare  no  authority  to  carre  out  different  estates  or 
interests^  and  sell  some  and  reserve  some,  or  give  some 
away  for  nothing.  Suppose  it  is  done  by  deed,  and  not 
by  parol,  as  here,  it  is  still  an  apparent  departure  from  his 
pow^  or  authority,  though  it  might  then  escape  any  objec- 
tion from  the  Statute  of  Frauds,  it  being  then  an  express 
trust  created,  as  well  as  evidenced^  by  writing.  1  Spence's 
Eq.  Jur.,  496. 

But  such  express  trusts  are  defined  to  be  those  "  created 
by  the  act  of  some  party  having  the  domimon  over  prop- 
erty, with  a  view  to  the  creation  of  a  trust."  1  Spence's 
Eq.  Jur.,  496. 

An  executor  in  such  case  would  seem  to  possess  no  such 
<' dominion."  Much  less  can  we  imply  or  presume  he  has, 
from  his  position  and  duty,  when  the  policy  of  the  law,  as 
already  shown,  is  hostile  to  such  a  course,  and  enables  the 
persons  suffering  from  it  to  avoid  such  sale,  even  after  they 
are  executed. 

This  is  a  question  in  the  aspect  of  naked  power,  and  not 
one  of  policy  independent  of  that,  and  which  policy  may 
uphold  such  a  sale  if  executed,  and  if  ratified  by  those 
interested,  but  not  without  a  ratification  express  or  implied. 

Here,  likewise,  the  complainant  herself  was  a  trustee  under 
the  will,  selling  the  land  to  pay  debts,  ( Tayhr  v.  Savagey  1 
Howard,  282 ;  Lewin  on  Trusts,  65 ;  1  Spence's  Eq.  Jur., 
608,)  and  yet  not  in  reality  selling  the  whole  title,  but  a  trust 
estate  merely,  reserving  rights  of  reconveyance  to  herself  as 
an  individual,  and  for  her  private  benefit,  which  have  never 
been  paid  for  to  the  estate  or  accounted  for,  and  which  she 
had  no  legal  authority  to  reserve. 

It  is  an  attempt  to  sell  property  as  a  trustee,  and  for 
which  she  never  paid  anything  in  her  own  right  in  such 
way  as  to  give  her  a  private  benefit  at  the  expense  of 
others,  the  ce$iui  que  tnuts. 

VOL.  in.  44 
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It  is  yirlually  an  attempt  to  seciue  a  private  adrantage 
with  the  fanda  or  means  of  othera,  rather  than  her  oumi 
and  which  she  seems  to  have  had  no  power  whaterer 
to  do;  and  which  attempt  common  honesty,  as  well  as 
eqnity  and  law,  mnst  unite  in  discountenancing  ralher 
than  in  aiding. 

Nor  does  this  reasoning  rest  on  the  idea  that  such  a  sale 
or  agreement,  after  executed,  may  not  be  confirmed  after- 
wards by  creditors  and  heirs,  if  knowing  it  long,  and  not 
avoiding  it ;  but  until  so  confirmed,  its  validity  looks  on 
principle  very  questionable. 

I  should  come  to  this  conclusion  with  more  reluctance, 
saying  that  these  parties  should  be  left  to  settle  their  rights 
at  law,  if  it  was  not  apparent  that  they  both  realfy  belong 
to  this  commonwealth,  live  in  the  same  town,  and  may  yet, 
for  aught  known  by  me,  try  and  settle  their  rights  befoie 
the  State  tribunals,  if  they  please  to  resort  to  thmn. 

Let  the  bill  be  dismissed. 
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I  Hon.  JOHN  PITMAN,  District  Judge. 


John  C.  Lee  v.  Henrt  H.  Luther. 


A»  inhie  lifetime,  pureliated  a  ehaxe  in  a  ship,  and  Btook  the  bin  of  lalt  to  hold 
the  tame  in  trust  for  A,  taking  B's  bond.  A  afterwards  promised  B  that  he 
should  haye  the  share  at  his  death.  A  reoeired  the  profits  of  the  share,  and 
afterwards  in  writing  directed  the  trust  to  be  eouTejed  to  C,  and  died.  O 
•aslgned  to  the  executors  of  A,  who  brought  a  bill  against  B  for  the  share. 

When  the  respondent  offered  parol  cTidenoe  to  shew  a  declaration  of  gift  of  the 
trust  property  to  him,  to  take  effect  at  the  death  of  eutui  que  um,  held  inad- 
missible to  contradict  the  written  deolszatbn  of  trust. 

Semble,  if  made  at  same  time. 

ETidence  of  a  parol  gift  made  after  the  declaration  of  trust  rebutted  bj  proof  that 
the  €t$iid  quM  um  continued  to  take  the  profits  of  the  share. 
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To  make  «i  abtolnte  gift  Mcr  «j«m,  the  owner  mut  pert  with  hie  domiiiion  otov 

the  property. 
A  parol  promiae  to  the  tmatee  that  he  should  hare  the  share  after  the  death  of 

the  ettfui  fus  «m,  is  not  aa  absolute  gift,  and  is  lerocable  at  pleamre. 
Nor  can  an  action  be  supported  on  it,  if  afterwards  the  ccflw  qu§  urn  makes  a 

new  disposition  of  the  same.  • 

Hsre  A  has  made  a  new  disposition  in  writing  of  the  trust,  and  thereby  has 

reroked  the  promiM  set  up  by  respondent. 

This  was  a  bill  in  equity  brought  to  enforce  a  conTcyance 
to  the  plaintiff  of  one-sixteenth  of  a  vessel  called  the  Philip 
Tabb,  and  to  account  for  the  profits  received  from  it.  The 
complainant  claimed  title  to  this  extent  in  the  vessel  in 
consequence  of  its  having  been  bought  and  paid  for  by 
Joseph  Lee,  on  the  24th  of  October,  1832,  and  the  said 
Joseph  dying  in  1845,  John  Whipple,  his  administrator, 
having  assigned  the  above  share  of  Joseph  to  the  com- 
plainant. 

On  the  contrary,  the  respondent  set  up  a  title  in  his 
answer,  to  this  share  of  one-sixteenth,  on  the  ground  that 
when  Joseph  Lee  purchased  it,  he  took  a  bill  of  sale,  run- 
ning to  one  John  Luther,  who  afterwards  was  allowed  to 
manage  it  in  trust,  paying  over  the  proceeds  to  said  Joseph, 
and  that  he  made  a  verbal  promise,  this  share  should  be 
Luther's  at  the  death  of  said  Joseph.  In  December,  1840, 
John  Luther,  becoming  embarrassed,  assigned  this  share  to 
the  respondent  to  hold  it  in  trust  under  the  agreement 
between  Joseph  Lee  and  John  Luther,  the  former  having 
died  and  made  no  other  disposition  of  it. 

The  complainant,  in  argument,  denied  any  such  verbal 
agreement,  and  set  up,  if  there  was  one,  that  a  different 
disposal  of  this  property  was  made  by  said  Joseph  before 
his  death  in  March  25th,  1845,  ordering  it  to  be  transferred 
to  Henry  Lee,  Jr.,  and  that  Henry  directed  it  to  be  paid  to 
the  administrators  of  Joseph,  who  assigned  it  to  the  com- 
plainant. 
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Some  evidence  was  put  into  the  case  on  both  sides.  On 
the  part  of  the  respondent,  the  conveyance  of  John  Luther 
to  the  defendant  showed  that  said  John  then  claimed  this 
share  and  the  income  of  it  after  the  death  of  Joseph. 

And  the  deposition  of  Mason  Barney  showed  that  Joseph 
Lee  often  informed  him  of  his  friendship  for  John  Luther, 
and  his  intention  that  John  should  have  all  his  interest  in 
the  whole  ship  Philip  Tabb,  and  his  design  to  give  John 
considerable  property. 

Stephen  Johnson  testified  also  to  Joseph  Lee's  declara- 
tion, that  he  had  meant  to  give  him  considerable  property, 
but  should  now  give  him  only  his  interest  in  the  Philip 
Tabb. 

The  complainant  proved  that  Joseph,  some  time  before 
his  death,  when  indisposed,  directed  his  share  in  the  Philip 
Tabb  to  be  transferred  to  Henry  Lee,  Jr.,  by  a  writing  as 
follows : 

S.  P.  Child  &  Co.,  agents  for  (he  Philip  Tabb,  whale- 
man, value  received,  please  to  transfer  to  Henry  Lee,  Jr., 
my  share  in  the  Philip  Tabb  now  on  a  whaling  voyage. 

Yours  with  regard, 

Joseph  Lee. 

This  was  indorsed  to  the  administrators  of  Joseph  Lee^ 
for  his  heirs,  without  consideration,  under  a  belief  by  Henry 
Lee  that  such  was  Joseph's  intent. 

The  original  bill  of  sale  when  the  share  was  bought  by 
Joseph  was  not  put  in,  nor  any  proof  who  had  held  it 
since,  or  that  he  was  sick  when  it  was  taken  in  the  name 
of  John  Luther  in  1832. 

This  case  was  arguied  in  writing,  by 

John  Whipple^  for  the  complainant,  and  Bosworih^  tot 
the  respondent. 

44* 
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Wooi»imT,  J,  Tfae  original  transaction  as  to  this  share 
of  one^ixteenth  of  the  whole  ahq>  Philip  Tabb,  the  title  to 
which  is  now  in  controversy,  was  very  loose. 

If  Joseph  Lee  in  1832,  when  purchasing  this  share, 
intended  then  to  make  an  absolute  gift  of  it  to  John  Luthw, 
to  take  effect  at  the  death  of  Joseph,  it  would  have  been 
▼ery  easy  to  have  said  so .  in  some  writing  direetly  fnun 
him  to  Lather. 

It  might  have  been  done,  also,  by  the  bill  of  sale  of  the 
share  which  was  taken  in  the  name  of  John  Luther.  If 
Joseph  had  caused  it  to  be  stated  as  a  gift  on  the  face  o(  the 
bill,  and  delivered  it,  and  if  the  other  evidence  was  that  the 
parties  intended  by  this  a  gift,  it  would  be  tantamount  to 
a  bill  of  sale,  first  to  Joseph,  and  then  by  him  to  John 
Luther.     But  neither  of  these  was  done. 

On  the  contrary,  it  is  admitted  in  the  answer,  that  by 
inserting  John  Luther's  name  as  vendee  in  the  bill,  Joseph 
did  not  intend  to  make  a  gift  in  fee  in  presentij  or  one 
absolutely,  but  both  parties  say  it  was  at  first  to  be  held  in 
trust  by  Luther  for  Joseph.  Proceeding,  then,  as  we  must, 
to  consider  it  a  trust,  if  this  writing  had  been  produced, 
(and  it  is  said  in  argmnent  to  be  in  John  Luther's  posses* 
sion,)  and  had  it  contained  an  expression  that  the  share 
was  to  be  held  in  trust,  it  is  very  doubtful  whether  the 
parol  evidence  (^ered  here  to  show  it  was  to  be  a  gift  on 
Joseph's  death,  is  competent.  Such  evidence  would  directly 
contradict  the  writing  as  to  a  trust,  if  it  showed  a  parol 
agreement  to  have  the  share  go  as  a  gift  to  Lather  <m  the 
death  of  Joseph.  If  made  at  the  same  time  witfi  the  bill 
of  sale,  it  is  in  that  view  hardly  admissible.  Bat  if  made 
afterwards,  and  was  then  a  subsequent  parol  gift  of  this 
share  in  the  vessel  absolute  or  unconditional,  it  ought  to  be 
proved  with  more  distinctness  as  to  time  and  circumstances. 

There  is  some  evidence  from  which  such  a  gift  might  be 
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infenred,  though  it  is  not  very  strong,  and  it  is  rebutted  in 
some  degree,  that  such  a  gift  had  ever  been  really  made,  or 
anything  more  than  cont«nplated  ki  future;  for  Joseph 
continued  to  take  the  earnings  of  the  share,  and  actually 
disposed  of  it,  or  ordered  it  to  be  transferred  to  a  different 
person  before  his  death. 

The  real  truth  of  the  tians^ti<m,  then,  probably  was 
that  when  Joseph  bought  this  share,  by  taking  the  convey- 
ance in  John  Luther's  name,  and  by  subsequently  saying 
he  intended  to  give  it  to  him,  his  design  was  to  make  such 
a  gift  thereafter,  but  not  then,  and  by  c<»itinuing  to  take 
the  income  from  it  he  meant  not  to  perfect  the  gift  till  he 
might  be  pleased  to  do  it  soon  before  his  death. 

Both  parties,  also,  considered  it  not  as  a  gift  then,  but  a 
trust,  on  some  terms  not  very  clear*  It  is  so  admitted  ia 
the  answer,  and  in  the  deed  by  John  to  the  respondent  it  is 
80  described  expressly.  But  for  this,  as  before  remarked, 
the  title  standing  in  Luther's  name  might  be  considered 
anffieient  evidence  of  a  gift  then  intended  inter  vivosj  and 
the  delivery  of  the  vessel  or  share  into  his  charge  might  be 
deemed  a  delivery  of  possession  under  the  gift,  if  no  other 
jKXtfoae  had  been  expressed  and  acted  on.  But  now  it 
most  be  regarded  as  only  evidence  of  a  resulting  trust  in 
favor  of  Joseph,  who  paid  the  consideration,  and  not 
regarded  as  proof  it  was  a  i«es^it  gift,  or  even  to  become 
one  before  his  death,  unless  he  did  not  conclude  to  transfer 
the  trust  or  share  to  some  other  person,  but  let  the  property 
when  he  did  become  the  trustee.  All  the  acts  of  the  par- 
ties  look  to  such  an  understanding. 

In  this  view  it  was  valid  as  a  trust  in  form,  at  the  time. 

But  it  was  not  valid  as  an  absolute  gift  at  the  time, 

because  the  possession  was  not  given  to  John  Luther  of 

Ibis  sluice,  as  an  absolute  donee.    He  was  not  allowed  to 

use  it  S0|  or  90  to  deal  with  its  income. 
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The  delivery  or  possession  vas  diverse  intuitu,  and  we 
think  not  as  an  absolute  gift.  To  make  sach  a  gift  good, 
the  donor  must  at  least  part  with  dominion  over  it.  1  Nott 
&  McCord,  237.     That  was  not  done  here. 

Whether  the  subsequent  agreement  or  promise  by  Joseph 
to  leave  it  after  his  death  to  Luther,  could  be  a  good  gift 
inter  vivos,  is  very  questionable,  for  the  want  of  a  delivery 
to  carry  into  effect  such  a  promise.  3  Story,  755 ;  2  John., 
62;  7  John.,  26;  10  John.,  293;  4  Dane's  Ab.,  122;  6  N. 
Hamp.  R.,  388. 

Much  more  is  it  questionable,  when  the  promise,  if 
existing  and  clear,  was  afterwards  attempted  to  be  rescinded 
by  transferring  the  share  to  Henry  Lee,  and  was  never 
carried  into  effect  by  any  new  act,  or  writing,  or  will.  It 
would,  then,  as  a  promise  only,  be  revocable,  and  be 
incomplete  till  scmiething  more  was  done  perfecting  it.  7 
John.,  26. 

In  this  view,  too,  the  matter  is  not  helped  by  calling  it 
a  donatio  causa  mortis,  for  that,  likewise,  requires  a  delivery. 
4  Dane's  Ab.,  123 ;  18  John.,  145. 

It  requires,  also,  sickness  when  the  gift  is  made,  which 
did  not  exist  here,  in  1832,  when  the  bill  of  sale  was  taken 
in  the  name  of  John  Luther.  1  Bligh  (N.  S.,)  530;  2  Yes. 
Jun.,  121 ;  3  P.  Wms.,  357;  4  Bro.  0.  O.,  290. 

Nor  did  the  bill  of  sale  to  John  amount  to  a  will  or 
legacy,  though  it  might  have  been  sufficient  in  most  cases 
to  pass  such  a  title  or  share  ih  a  vessel,  as  a  gift  inter  vivos, 
(4  Dane's  Abridgment  ''Gift,"  122, 123,)  if  the  parties  here 
had  not  both  conceded  it  was  meant,  when  done,  to  create 
a  trust,  and  not  to  be  evidence  of  an  outright  gift,  and  had 
not  allowed  some  control  to  remain  in  Joseph,  as  cestui  que 
trust,  and  entitled  to  and  receiving  the  profits. 

But  beside  these  difficulties  in  considering  the  original 
transaction  anything  except  a  trust,  and  if  a  trust  at  that 
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time  still  one,  and  still  liable  to  be  enforced  in  favor  of  the 
administrators  of  the  cestui  que  trusty  or  their  assignee,  and 
beside,  the  difBculty  in  supposing  the  trust,  then  or  since, 
by  any  act  of  Joseph,  converted  into  a  gift  to  John  Luther, 
the  evidence  for  the  complainant  and  the  conduct  of 
Joseph  prove  rather  the  reverse.  The  case  was  considered 
a  mere  promise  or  mere  intent  to  extinguish  the  trust  at  his 
death  amd  turn  it  into  a  gift,  if  his  regard  to  John  Luther 
should  continue  to  be  such  as  to  prevent  him  from  changing 
that  intent. 

Bat  he  did  change  it  clearly. 

Finding  that  Luther  had  afterwards  failed  in  business  in 
1840  and  assigned  the  trust  and  trust  property  to  the 
respondent,  and  had  conducted  so  as  on  the  proof  not  to 
meet  with  his  entire  approbation,  and  is  stated  to  have 
taken  the  benefit  of  the  bankrupt  law,  while  indebted 
largely  to  Joseph,  and  paying  nothing,  and  Joseph  having 
other  persons  relations,  and  near  him,  when  becoming  indis- 
posed, he  seems  to  have  determined  at  last  to  give  his  property 
elsewhere.  He  resolved,  not  only  to  refrain  from  giving  to 
Luther  much  of  his  estate,  as  once  contemplated,  but  to 
withdraw  this  share  from  him  and  transfer  it  to  another 
person.  Under  all  these  charged  circumstances  such  a 
course  was  natural.  The  writing  in  the  case  in  March, 
1845,  to  Henry  Lee,  which  is  evidence  of-  this,  was  an 
order  to  convey  the  vessel  to  him  and  not  Luther. 

The  words  used  apply,  also,  to  the  vessel  itself,  rather 
than  the  mere  income  of  any  voyage.  No  income  appears 
to  have  been  then  due  for  it  to  cover.  The  vessel  was 
abroad,  and  he  therefore  directs  to  be  transferred  to  Henry 
Lee  his  share  in  the.  Philip  Tabb,  and  does  not  convey  to 
him  or  order  to  be  transferred  to  him  his  interest  in  the 
income  of  any  particular  voyage. 

To  give  it  effect,  also,  as  a  transfer,  and  not  a  mere  gift, 
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he  admits  vahie  received^  thongh  Bi%nty  Juob^  by  hit  testi* 
monjf  considered  it  rather  an  oider  for  a  conreyanoe  to 
lum  with  a  view  to  restore  the  title  for  the  benefit  of  the 
heirs,  rather  than  a  gift  to  Henry  Lee. 

It  may  be  remarked  as  to  this  writing,  as  wdl  as  Aa 
bill  of  sale  to  John  Lather,  and  the  parol  promise  to  make 
a  gift  of  the  share  to  him,  if  property  proved ; — ottiihw, 
perhq[S6,  could  be  enforced  as  executory  pvomises  to  make 
gifts  or  legacies  at  some  future  time.  No  legal  right  or 
title  is  {MTobably  created  by  a  mere  promise  to  make  a  gift. 
7  John.,  26 ;  4  Dane's  Ab.,  127.  Such  a  promise  is  not 
aetionable.  6  N.  Hamp.  R.,  390 ;  2  Bam.  &  Aid.,  551  ; 
10  John.,  203 ;  2  John.,  62. 

Even  a  note  promising  to  give  money,  though  detivered, 
hoi  not  actually  paying  over,  on  delivering,  the  money 
itself,  has  been  held  not  to  be  a  good  gift,  bot  the  note 
reeoverable  by  the  promisee.  Ccpp  v.  Sawyer j  6  N.  Hamp. 
IL,  388;  HolKday  v.  Aikin$en^  6  Bam.  d&  Ores.,  501 1 
Pink  V.  Cox^  18  Jdm.,  145. 

The  foUowing  case  may  seem  to  conflict  with  the  abovCi 
holding  a  promissory  note,  to  be  delivered  a£ta  the  prom- 
isor's death,  good,  if  duly  delivered.  Bowers  v.  Hurdf 
10  Mass.,  427;  2  Dane's  Ab.,  267. 

But  I  do  not  decide  on  these  cases  of  promissory  notes. 
Naked  promises  to  make  legacies  are  clearly  voidable  as 
such,  and  this  was  the  case  of  any  promise  to  make  a  gift 
to  John  Luther.  In  respect  to  the  written  order  to  Henry 
Lee,  he  did  not  try  to  enforce  it  as  a  promise  of  any  legacy 
or  gift,  but  merely  as  a  written  declaration  of  a  new  trust 
m  relation  to  this  share. 

He  could  have  received  the  transfer  of  the  diare  under 
it,  and  it  would  have  been  a  valid  conveyance. 

But  this  being  refused  by  the  respondent,  Henry  Lee 
assigned  it  to  the  administrator  of  Joseph  for  his  heirs,  and 
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he  to  the  plaintiff.  This  passed  his  interest,  and  entitled 
the  plaintiff  to  have  the  share. 

It  showed,  at  least,  a  declaration  by  Joseph  e{  the 
trust  as  to  the  share  in  JbTor  of  another  person  than  John 
Luther,  and  m  writing. 

It  showed  a  design  befove  his  death  that  the  share  was 
not  to  be  Luther's  after  the  date  of  this  writing,  and  aftef 
the  death  of  Joseph,  whatever  may  have  been  his  previoiM 
views. 

Joseph,  doubtless,  had  as  much  right  to  make  a  new 
declaration  of  a  trust  as  one  has  to  make  a  new  devise  or 
will  before  his  decease.  Luther  had  paid  nothir^  fot  the 
share,  bought  nothing,  had  been  given  nothing  ontnghl, 
not  even  the  income.  All  agree  it  was  meant,  at  first,  to 
be  only  a  trust,  and  if  a  gift,  tUl  his  death  it  stood  revoca- 
ble. All  resulting  trusts,  as  this  was  in  law,  may,  also,  at 
any  time  be  convejred  to  any  other  person  than  the  gfantee, 
if  essfut  que  trust  pleases.    Williams  on  Ez'rs,  506. 

Indeed,  the  conveyance  to  the  respondent  by  Luther 
contains  some  matter  indicating  that  no  interest  then 
eodsled  in  John,  or  he  must  have  had  a  design  to  defraud 
creditors  by  means  of  it.  If  John  then  possessed  any 
interest  in  presentij  that  conld  be  sold,  and  it  should  hove 
passed  to  his  creditcnrs. 

So  as  to  his  bankruptcy,  and  not  accounting  for  this 
property :  if  he  had  any  interest  in  it  left  then,  it  should 
have  been  assigned  to  hia  creditors. 

The  proof  on  these  last  malteis  comes  out  or  rests  mcN» 
IK  concessions  in  the  arguments  than  in  other  evidence^ 
though  the  acts  of  John  in  these  respects  can  only  be  justi* 
fied  on  this  hypothesis,  and  thus  help  to  sustain  it :  that  he 
himself  then  su|»posed  he  had  no  present  interest  in  th» 
share  beyond  that  of  a  naked  trustee. 

It  is  objected  further,  that  this  order  of  transfer  to  Henry 
Lee  was  not  directed  to  John  Luther  or  Henry  Luther  in 


SS8  RHODE  ISLAND. 

lite  9.  iMihm. 

who0e  name  the  title  stood,  nor  in  correct  form  to  the  agent 
of  the  ship. 

But  this  is  of  little  consequence,  as  it  is  proved  what  it 
is  meant  for ;  and  enough  is  contained  in  it  to  show  a 
design  that  the  trust  should  operate  in  fa?or  of  Henry  Lee, 
and  the  share  transferred  to  him,  rather  than  remain  longer 
nominally  in  the  name  of  John  Luther,  or  in  the  hands 
c^  others,  whoever  they  might  be.  It  was  the  share  in  tiie 
vessel  they  were  looking  to,  rather  than  the  name  of  him 
who  might  have  the  technical  trust  ov^  it  at  that  moment. 

The  respondent  admits  in  argument,  and  admitted  in  his 
bond  to  John  Luther,  that  he  was  to  convey  to  Joseph  the 
share  whenever  desired. 

Now  is  not  this  writing  to  Henry  Lee  such  a  desire  or 
wish  expressed  by  Joseph?  Is  it  not  a  conveyance  or 
transfer  requested  to  be  made  to  his  c^ent  or  assignee,  and 
thus  in  law  and  equity  the  same  as  if  to  himself  ? 

The  only  objection  in  that  view  would  be  its  address  to 
the  supposed  managers  of  the  ship,  rather  than  to  John  or 
Henry  Luther.  But  no  one  can  doubt  it  was  intended  bs  a 
request  to  have  this  share  conveyed  to  Henry  Lee  at  his 
request,  whoever  might  possess  the  technical  authority  to 
do  it,  and  this  is  very  clear  on  the  explanatory  evidenee 
which  is  consistent  with  the  writing,  and  therefore  com* 
potent.     Heckscher  v.  Binney^  3  Woodb.  &  Min.,  333. 

Under  all  the  facts  and  circumstances,  then,  it  is  impos- 
sible, on  what  is  before  us,  without  further  matter  in 
evidence,  to  hold  that  the  transaction  with  John  Luther 
can  be  treated  as  an  absolute  gift,  in  presently  or  one  to  be 
ccMupleted  by  a  certain  event,  and  not  open  in  the  meantime 
to  change  or  revocation  by  the  donor,  and  not  in  the  mean- 
time being  under  his  dominion  and  control. 

And  if  being  under  his  control  till  death,  no  doubt  exists 
that  he  ordered  it  to  be  transferred  to  another  person  than 
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John  Luther,  and  hence  that  John  Luther  is  not  entitled  to 
it.  The  exeeutor  represented  here  both  that  other  persoa 
and  the  heirs. 

He  assigned  the  share  to  the  plaintiff,  and  the  latter  is 
therefore  entitled  to  the  share  and  its  income  not  before 
accounted  for. 

The  decree  must  be  to  account  for  the  income  of  the 
share  since  in  possession  of  the  respondent,  and  to  convey 
the  share  itself  to  the  complainant^  if  the  vessel  remains 
unsold  and  not  lost ;  but  in  either  of  these  events  to  pay 
over  his  share  in  her  value  when  sold,  or  in  the  insurance 
if  lost;  and  interest  since. 


Leokasd  D.  Nicoll  et  aL  v.  Ambbican  Insurance 

COMPANT. 


When  no  evidAiioe  exittt  of  the  written  appointment  of  an  agent»  the  Jury  mvst 

jndge  by  testimony  of  hii  acts  and  the  recognitions  thereof  by  his  principal^ 

as  to  the  extent  or  existence  of  his  ageney. 
If  the  agent  of  a  Fire  Insurance  Company  has  reeeired  two  sets  of  representatloBS, 

the  last  being  for  the  present  policy,  the  makers  thereof  are  not  bound,  ezeept 

by  the  last  set. 
If  either  party  mvdt  tnflSv  by  the  Unit  of  the  agent,  it  should  be  the  principal 

of  the  agent. 
A  party  is  not  bound  by  representations  ncTcr  made  for  this  case,  and  nerer 

presented  as  grounds  for  the  present  insurance. 
If  A,  agent  of  a  party  in  making  representations  for  an  insurance,  reads  a  set  made 

by  him  elsewhere,  and  B,  agent  of  the  other  party,  writes  them  down,  and  A 

meant  t»  sigs  eriy  m  trae  espy,  and  B  knew  tUa»  it  is  Tcry  questionable 

whether  A's  principals  are  liable  for  the  dilEBrenee  or  error. 
If  the  Jury  believe  a  letter  was  afterwards  deUyered  to  B  making  the  necessary 

corrections,  It  was  sufldent,  prorided  the  Jury  beliete  B  to  ha?e  been  tiwn 

an  agent  of  his  parly  to  the  extent  of  receiving  such  information. 
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Th«  zepreaenUtioni  lor  InranAoe  in  thii  oaa»  are  deh<»s  the  policy,  and  to  te 

treated  as  repreaentationi  and  not  aa  wairanties. 
The  words  "  snrrey  and  deserlptkm"  in  the  printed  poUey  rste  to  cnrF^f  nn^ 

by  some  third  party,  and  the  description  attached  to  the  plan  or  map. 
A  warrantee  or  guarantee  is  required  to  the  truth  of  these. 
In  Fiie  Insurance  the  representations  of  the  insved  are  not  to  be  toented  as 

gnannties  or  wairanties. 
If  considered  as  guaranties,  no  Tariation  from  them  can  exist  in  the  smallest 

particular. 
For  A's  nepieeentations  the  hwed  is  not  answereUe,  nnlese  they  diiicr  in  • 

material  reepect  from  the  troth,  or  are  departed  from  in  a  material  maa« 

ner. 
If  representations  differ  materially  the  policy  eanaot  be  ealwoed. 
If  the  warranty  fruls  the  poUcy  ncTsr  attachee. 
The  best  test  of  a  material  Tariation  is  that  it  increases  the  risk  so  as  to  reqmrs 

a  larger  premium. 
If  aiiswers  of  party  as  to  the  wmtdi  kept  were  ambiguona  and  capable  of  different  eon- 

elusioos,  the  other  party  should  have  asked  for  explanations  befbre  taking  the 

policy. 
If  a  material  departure  friooi  the  representations  has  taken  place,  the  petty 

cannot  reconrar,  although  the  fire  was  not  caused  by  that  departure. 
JExecplJons,  if  to  be  relied  on  b>  a  bill,  should  be  so  taken  and  notified  at  the  trisl. 
When  taken  at  the  trial,  the  Court  may  allow  them  to  be  reduced  te  fnrm 

afterwards  and  subsequently  filed  nHRcpro  func. 
However  immaterial  to  the  Court  may  be  the  time  when  the  exeeptibn  is  made, 

the  successful  party  cannot  be  subjected  to  it,  except  en  legal  principles. 

This  was  assumpsit  on  a  policy  of  insurance  against  fire, 
dated  April  ISth,  1846,  for  one  year  on  $5000  worth  of 
movable  machinery  in  a  cotton  factory  belonging  to  the 
plaintifis. 

It  was  situated  in  the  county  of  Orange,  in  the  State  of 
New  York,  and  was  allied  to  have  been  burned  with  all 
its  machinery  on  the  10th  of  September,  1846,  and  proper 
proof  and  notice  of  it  given  to  the  respondents  on  the  12th 
of  that  month.  The  premium  was  1 3-4  per  cent.  The 
policy  was  offered  in  evidence,  showing  further,  that  the 
whole  factory  and  machinery  were  valued  at  $34,000,  and 
the  plaintiffs  had  liberty  to  get  $19,000  insured  ^Isewhere. 

It  was  shown  that  an* insurance  for  $5000  at  a  like 
premium  had  been  effected  at  the  Franklin  Fire  Insurance 
Company  in  Philadelphia,  and  at  Boston  for  $12,000. 
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The  chief  points  in  dispute  were  these. 

The  insurance  was  effected  by  NicoII,  agent  for  the 
plaintiffs,  on  application  to  Bigelow,  agent  of  the  defend- 
ants, in  New  York  City. 

This  property  had  been  previously  insured  in  part  in  a 
Combination  Insurance  Office  in  New  York,  and  after  the 
great  fire  there  in  July,  1845,  the  Insurance  Offices  suffered 
80  much,  that  the  plaintiffs  felt  desirous  of  changing  their 
insurance,  and  applied  through  another  Mr.  NicoU  to  Mr. 
Bigelow,  who  acted  for  several  offices  at  the  eastward  for 
that  purpose. 

The  exact  day  or  month  of  the  application  did  not 
appear,  but  NicoU  testified  it  was  in  the  Autumn,  while 
Bigelow  believed  it  was  not  till  Spring.  The  written 
representations  on  which  the  insurance  was  asked  were 
prepared  by  NicoU  and  Bigelow  together,  meaning  they 
should  be  a  copy  of  those  which  had  before  been  made  to 
the  Combination  Office,  NicoU  reading,  and  Bigelow  writing 
down  as  he  read  from  that  paper. 

The  representations  so  prepared  were  forwarded  by  Bige- 
low, and  NicoU  swore  he  was  afterwards  told  in  reply  that 
the  Office  was  then  unwilling  to  insure. 

That  he  again  applied  in  April,  1846,  with  representations 
in  some  respects  different  and  like  those  which  had  been 
made  to  the  Franklin  Insurance  Office  in  Philadelphia,  and 
of  which  he  kept  a  copy,  and  that  these  were  sent  by 
Bigelow,  and  the  policy  now  in  suit  returned  thereon. 
Bigelow  had  no  recollection  of  these  last  representations, 
nor  of  the  first  ones  being  returned,  and  those  first  ones 
without  any  date  were  now  offered  in  evidence  by  the 
lespondents  as  those  on  which  the  present  policy  issued. 

Various  facts  were  offered  in  evidence,  which  need  not 
be  repeated,  to  render  it  probable  which  were  the  real 
representations  made  in  order  to  obtain  the  insurance  now 
in  dispute. 
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Much  evidence  was  offered  on  both  sides,  also,  to  show 
at  what  hour  the  fire  broke  out,  whether  at  nine  o'clock  or 
after  eleven,  P.  M.,  and  whether  in  the  dressing  room  where 
the  stoves  stood,  or  in  the  carding  room,  in  which  no  fire  waa 
used,  but  the  strength  of  it  was  in  favor  of  the  latest  hour, 
ami  of  the  carding  room  as  the  place. 

The  material  difference  between  the  two  representations 
prodnced  were  that  those  offered  by  the  respondents  s^ke 
of  a  watch  of  the  lights  and  fires  till  nine,  P.  AL,  as  proper, 
without  distinctly  saying  that  one  was  so  kept,  while  the 
other  stated  a  watch  was  kept  from  the  middle  of  Septem- 
ber to  the  middle  of  March  till  nine,  P.  M. 

The  former  stated,  likewise,  that  no  heat  was  used  in. 
warming  the  building,  except  outside  in  a  funiace,  and  no 
stoves  used  inside,  nor  sizing  made  there,  while  the  latter 
slated  that  a  stove  was  used  in  the  dressing  room  to  make 
the  sizing  there.  The  former  furthermore  stated  that  casks 
filled  with  water  were  kept  for  safety  in  the  diffisrent 
rooms,  as  did  the  latter,  while  the  evidence  was  contra* 
dictory,  whether  they  were  all  full  at  the  time  of  the  fire, 
though  it  appeared  that  some  were,  and  some  tanks  of  water 
also,  and  pipes  for  conducting  water  from  a  spring  into 
each  story. 

The  plaintiffs  proved,  likewise,  by  their  agent,  that  in 
May,  1846,  being  uncertain  whether  the  representations 
stated  a  stove  was  then  used  or  not  in  the  dressing  room  to 
make  sizing,  addressed  a  letter  to  Bigelow  as  agent  for  the 
defendants,  notifying  him  that  such  was  the  fact,  and  wish- 
ing him  to  communicate  it  to  the  office  if  necessary.  A 
press  copy  of  it  was  proved  and  produced  by  another  pecaon, 
taken  at  the  time,  and  he  testified  that  the  original  was 
delivered  to  Bigelow,  but  the  latter  swore  he  had  no  recol- 
lection of  receiving  or  forwarding  it  to  the  office,  and 
insisted  he  was  not  an  agent  for  the  respondents,  or  at 
most,  was  one  for  limited  objects,  not  embracing  this. 
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It  further  appeared  that  the  representations  now  produced 
by  the  respondents  were  not,  in  some  of  these  respects,  exact 
copies  of  those  to  the  Combination  Insurance  Company,  as 
they  stated  the  use  of  a  stove  to  make  size  in  the  dressing 
room. 

There  eitisted  on  the  same  sheet  with  the  policy  certain 
printed  conditions,  and  among  them  one  that  any  ^'  surveff 
and  description^^  should  be  regarded  as  a  warranty,  and 
another  that  no  insurance  would  be  made  on  factories  at  a 
distance,  except  on  written  representations  in  answer  to 
certain  written  interrogatories  applicable  to  such  property. 

It  was  also  proved  by  the  plaintiffs  that  fires  and  lights 
are  not  generally  used  much  in  factories  between  the 
middle  of  March  and  September,  and  that  while  used  by 
them,  a  watch  was  kept  till  nine  o'clock,  P.  M.,  but  not  at 
other  portions  of  the  year. 

The  cause  was  argued  by  Pancker,  of  New  York,  and 
Carpeni^,  for  the  plaintiffs,  and  Bradley  and  R.  W.  Green^ 
for  the  defendants. 

The  Jury  returned  a  verdict  for  the  plaintiffs. 

In  the  course  of  the  trial  the  following  rulings  and 
instructions  were  given  on  points  of  law  deemed  material. 

WooDBUBT,  J.  As  there  is  no  evidence  of  the  written 
appointment  of  Mr.  Bigelow  as  agent  of  the  defendants,  the 
Jury  must  decide  on  the  fact  and  the  extent  of  his  agency 
by  what  he  testi^s  and  did,  coupled  with  the  acts  of  the 
defendants  recognizing  him. 

If  the  Jury  believe  he  was  an  agent  to  receive  the  repre- 
sentations  to  obtain  insurances,  and  a  policy  is  returned  and 
delivered  after  two  sets  of  representations  have  been  deliv- 
ered to  him,  but  the  last  set  for  the  present  policy,  the 
plaintiffs  are  not  here  bound  except  by  the  last  set. 

If  either  party  must  suffer  by  his  mistake,  it  must  be  the 
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defendants,  whoee  agent  he  is,  and  the  pbuntiffii  are  not  to 
be  bound  in  this  case  by  representations  never  made  for 
this  case,  and  never  presented  to  the  defendants,  a  thek 
agent,  as  the  ground  for  the  present  insurance. 

Again,  if  the  representations  produced  by  the  defendants 
do  not  contain  all  which  those  to  the  Ck>mbination  Office 
did,  by  the  mistake  of  the  agent  of  the  defendants  in  copy- 
ing, and  the  plaintiffs  meant  to  sign  through  NicoU  only  a 
true  copy,  and  Bigelow  knew  this,  it  is  very  questionable 
whether  the  plaintiffs  are  liable  for  the  error  or  difference. 

But  however  that  may  be,  the  letter  written  by  NicoU  in 
Kay,  1846,  correcting  any  difference,  if  one  existed,  as  to 
the  stove  and  nzing  being  before  this  loss,  and  being  acto- 
ally  delivered  to  Bigelow  was  a  sufficient  correction,  if  the 
Jury  believed  it  to  have  been  done  at  the  time,  and  that 
Bigelow  was  agent  of  the  defendants  to  the  extent  of 
leceiving  suoh  information. 

In  respect  to  the  representations  which  the  Jury  may 
fiud  ought  to  govern,  they  are  in  this  case  to  be  treated  at 
representations  only,  and  not  as  warranties.  They  are 
dehors  the  policy,  and  not  referred  to  in  it  as  warranties. 

1  Phil.  Ins.,  27 ;  5  Hill,  101,  188 ;  1  D.  &>  E.,  343. 

The  condition  annexed  making  a  "survey  and  descrip- 
tion" a  warranty,  relates  to  a  siirvsy  made  by  s<»Be  third 
person  employed  for  that  purpose,  and  the  de$aripiim 
attached  to  the  plan  or  map. 

To  the  truth  of  these  a  warranty  or  guarantee  is  requiredi 
because  they  are  not  representations  made  by  the  insured, 
but  third  persons. 

Representations  made  by  the  inmred  were  not  needed  to 
be  guarantied,  and  extend  to  so  many  matters  as  to 
be  improper  for  warranties  about  all  of  them,  and  if  regaided 
otherwise,  would  tend  to  ensnare  and  mislead  the  inraffsd. 

2  Hall  R.,  689;  Cowp.,  786;  Doug.,  11,  note. 
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If  considered  warranties,  they  cannot  be  deviated  fi;oni 
in  the  smallest  particular,  and  must  with  exactness  cor- 
respond to  all  detail^  when  made,  whether  material  or 
immaterial. 

Whereas  if  regarded  as  representations,  which  is  the 
character  attached  to  these  by  the  insured,  and  which  ia 
the  just  view  looking  to  all  interests,  the  insured  is  not 
answerable  on  account  of  them,  unless  they  differ  in  mate- 
rial respects  from  the  truth  or  are  departed  from  in  a 
material  manner.  Clark  v.  Manufacturers^  Ingurmnie 
Company y  2  Woodb.  ic  Min.,  472,  and  cases  there  cited; 
3  Kent's  Com.,  282;  1  Phil.  Ins.,  27. 

If  these  last  circumstances  of  misreiHresentations  occnr, 
then  the  policy  cannot  be  enforced,  and  in  the  former  caaS' 
of  a  warranty  failing  it  never  attaches.  Clark  v.  Man^ 
ufacturers^  Insurance  Company j  2  Woodb.  &,  Min.,  472; 
2  Peters,  26;  8  Peters,  567;  3  HiU,  501;  8  Metcalf,  114; 
Dennisan  v.  Thomasion  Mutual  Insurance  Company^  20 
Maine,  126. 

Perhaps  the  best  test  as  to  the  materiality  of  the  variance 
is,  that  it  increases  the  risk  so  as  to  require  a  larger  i«e- 
mium. 

The  rule  that  it  must  be  material,  and  the  test  of  its  being 
material,  that  it  increases  the  risk,  is  such  that  where  the 
shade  of  difference  in  the  risk  is  so  slight  as  not  to  require 
an  increased  premium,  perhaps  it  will  be  safe  to  say  this  is 
proof  that  the  difference  is  not  material. 

One  of  the  first  great  opinions  of  Lord  Mansfield  in  insur- 
ance cases  was  connected  with  the  subject  of  representations 
and  concealment,  and  the  former  were  held  by  him  to  be  suffi- 
cient, if  disclosing  all  not  generally  known,  not  speculative^ 
and  not  as  a  public  officer  required  to  be  silent  about* 
Carter  v.  Boehm,  3  Bonr.,  1905. 

Another  instruction  I  feel  bound  to  give,  is  that  if  the 
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aoBwers  of  the  plaintiffs  as  to  a  watch  in  the  representations 
produced  by  the  respondents,  are  so  doubtful  or  ambiguous 
as  to  lead  to  different  condusionSi  the  defendants  should 
hare  asked  for  explanations  before  taking  the  insurance. 
Phil.  Ins.,  224,  232 ;  7  Cranch,  535.  Or  the  construction 
most  favorable  to  the  plaintiffs  is  to  be  followed.  Lord 
Mansfield  in  3  Burr.,  1918. 

This  construction  would  exonerate  the  plaintiffs  as  to  a 
watch  on  the  representations  now  offered,  as  they  refer  to 
keeping  a  watch  of  fires  and  lights,  and  these  were  not 
used  when  this  loss  occurred,  and  when  they  were  used  a 
watch  was  kept 

So  they  would  be  exonerated,  if  the  other  jrepresentations 
were  the  true  ones  made  for  this  policy  and  specified  that 
the  watch  was  to  be  kept  only  from  the  middle  of  Septem- 
ber to  the  middle  of  March. 

In  this  last  event,  also,  there  was  no  violation  of  the 
representations  as  to  heating  the  building,  keeping  a  stove 
or  making  sizing  within,  and  none  in  the  event  that  the 
first  representations  are  to  govem,  provided  the  notice  was 
given  duly  in  May,  1846,  that  a  stove  was  in  use  in  the 
dressing  room  to  make  sizing,  d&c. 

In  respect  to  the  tanks  of  water  and  the  pipes  instead  of 
the  hogsheadsj  it  is  for  the  Jury  to  say  whether  there  was 
any  substantial  variance  from  the  representations. 

No  fraud  is  here  set  up,  and  consequently  the  law  on  that 
need  not  be  gone  into. 

But  it  must  be  remembered  that  if  the  real  representa- 
tions made  for  this  policy  have  in  any  material  point  been 
departed  from  by  the  plaintiffs,  they  cannot  recover,  whether 
that  departure  caused  the  fire  and  loss  or  not.  3  Kent's 
Com.,  282. 

It  would,  then,  be  sufiicient  for  the  defendants  to  say 
that  the  implied  if  not  express  condition  on  which  they 
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oDg^^d  to  be  bound  has  not  been  complied  with  by  the 
plaintiffs.  And  as  insurances  are  matters  of  strict  contract 
and  good  faith  or  fidelity  to  its  provisions,  parties  cannot 
recover  on  them,  however  unfortunate,  unless  they  comply 
with  such  provisions  and  their  own  representations. 

Certainly  not  unless  they  eom[4y  with  the  latter,  at  least 
in  substance,  or  in  all  material  respects. 

The  Jury  returned  a  verdict  for  the  plaintiffs  for  the 
amount  insured. 

After  several  days  had  elapsed,  and  the  Court  was  on  the 
eve  of  an  adjournment,  the  defendants  asked  leave  to  file  a 
bill  of  exceptions  to  some  of  the  rulings  of  the  Court  at  the 
trial. 

The  Court  stated  that  the  exceptions,  if  to  be  relied  on 
by  a  bill,  should  be  so  taken  and  notified  at  the  trial. 
Walton  V.  United  States^  9  Wheat.,  651 ;  Paiien  v.  Phil- 
ips, 1  Howard,  (Miss.,)  672;  4  Peters,  102. 

If  not  then  taken,  they  cannot  be  settled  correctly  by 
fresh  recollection,  or  by  the  observations  and  oaths  of  the 
by-standers,  which  are  in  some  States  by  statute  resorted 
to  under  contradictions. 

So  the  form  of  the  bill  itself  is,  that  the  exceptions  were 
taken  at  the  trial.  SHmpson  v.  West  Chester  Rail  Road, 
3  Howard,  653. 

When  taken  at  the  trial,  the  Court  may  allow  them  to  be 
reduced  to  form  afterwards  and  filed  at  a  subsequent  day 
^within  a  reasonable  time  nunc  pro  tunc,  4  Peters,  102 ; 
3  Cowen,  32 ;  9  John.  R.,  346 ;  2  Scammon,  490 ;  3  Scam- 
mon,  17,  24 ;  1  GUI,  66 ;  2  Tidd's  Practice,  913. 

In  this  instance,  as  the  plaintiffs  may  possibly  have 
supposed,  that  raising  questions  of  law  at  the  trial  was 
enough,  without  stating  any  exceptions  in  form  to  the 
ruling  on  them,  I  should  be  inclined  to  waive  the  latter. 
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if  the  exceptions  had  been  relied  on  immediately  after  the 
rulings  were  made,  and  a  bill  had  been  presented  then,  or 
time  asked  then  to  prepare  one. 

*  But  this  not  being  done  till  several  days  had  expired,  I 
think  it  too  late  now. 

The  counsel  for  the  defendants,  however,  feeling  anxious 
to  obtain  time  now  to  prepare  the  bill  and  have  it  signed 
and  allowed,  he  is  at  liberty  to  do  it,  stating  in  the  bill 
itself  the  days  the  rulings  were  made,  the  veidict  found, 
and  this  application  made,  so  that  the  Court  above  may  judge 
whether  the  exception  was  duly  taken.  Both  parties  have 
rights  here,  and  however  immaterial  it  may  be  to  the  Court 
when  the  exception  is  made,  the  plaintifis  cannot  be  sub- 
jected to  it,  except  on  legal  {vinciples. 

The  bill  was  accordingly  prepared  in  that  way  and 
signed,  but  no  writ  of  error  brought. 
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Where  oomplainants  own  a  dam  and  water-power,  with  the  adjacent  land  in  Goii- 
necticnt  running  to  the  centre  of  the  river,  which  is  the  dinding  line  from  Rhode 
Island,  and  the  respondents  on  the  Rhode  Island  side  own  the  land,  dam  and  water- 
power  to  the  central  thread,  and  also  one-half  a  dam  ahoTe  this,  respondents 
carried  half  the  water  from  above  in  a  canal  roond  and  below  complainants'  sad 
their  dam  without  permitting  it  to  fall  into  the  lower  dam.  The  parties  each 
hold  an  undivided  half  of  the  water  as  tenants  in  common. 

An  injoxy  to  a  party,  half  of  the  water  by  diveruon,  may  be  proseenfted  pertonalljf 
in  the  State  where  the  injury  is  done,  or  the  iigury  to  the  mills,  &c.,  may  be 
prosecuted  in  the  State  where  they  are  situated. 
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ThB  CMoment  or  servioe  which  the  ptrty  hat  to  half  the  water  are  not  identieal 
with  the  locality  of  the  property  from  which  deriTed,  and  the  injury  being 
committed  in  Rhode  Island  by  respondents,  this  Court  has  jurisdiction  there 
of  the  iignry,  otherwise  no  remedy  by  injunction  ooiild  exist. 

The  oode  of  laws  w^eh  gorem  must  be  that  of  the  State  beyond  the  dividing 
line,  or  where  the  ii^nxious  act  is  done. 

A  erime  may  eontinne  into  two  States,  and  be  punishable  in  both.  So  also 
elTiUy  a  wrong  doer  may  be  held  liable,  either  where  the  direct  act  was  done, 
or  where  the  consequential  injury  took  place. 

The  remedy  by  injunction  is  a  specific  one,  or  quati  in  rem,  and  whether  the 
nuisance  be  in  iaot  in  Rhode  Island  or  Connectiont,  it  musi  be  enjoined  against 
where  it  is. 

The  Statute  of  Limitations  in  Rhode  Island  being  twenty  years,  an  adyene 
possession  by  the  respondents  of  serenteen  years  is  no  bar. 

The  Statute  of  Limitations  of  Connecticut  does  not  goyem  this  case ;  hence  the 
Court  is  not  bound  by  the  decisions  in  Connecticut  that  fifteen  years'  exdusire 
possession,  whether  adterse  or  not,  Aimishes  a  bar  to  the  action. 

Possession  to  be  adverse,  must  be  consistent  with  the  idea  of  a  deed,  or  raise  the 
presumption  of  one. 

A  deed  is  not  to  be  presumed  when  the  evidence  is  that  complainants  frequently 
remonstrated,  consulted  counsel,  and  even  settled  as  to  the  wrongs 

A  presumption  is  sometimes  raised  to  quiet  a  long,  undisturbed,  undisputed  occu- 
pation. 

No  reasons  exist  to  favor  those  who  seem  to  be  open  dlsseisen,  wanton  tree- 
passers  and  wrong  doers  from  the  start. 

One  as  owner  does  not  lose  his  right  to  water,  but  by  twenty  years'  adverse  ocea- 
pation ;  no  parol  license  or  «cquiescenee  is  enough  short  of  that. 

Under  the  circumstances  of  this  ease  a  presumption  ought  not  to  be  raised,  even 
^had  the  Statute  of  limitotions  run  out. 


This  was  a  bill  in  equity  filed  in  May,  1845. 

The  complainants  were  alleged  to  be  citizens  of  the 
State  of  Connecticut,  and  the  respondents,  a  corporation  in 
Rhode  Island,  whose  members  were  citizens  of  this  State, 
and  Babcock  and  More  a  mercantile  firm  belonging  to  the 
same  State. 

The  bill  averred  that  the  plaintiffs  were  seized  of  a 
moiety  undivided  of  a  tract  of  land  in  Stonington,  Conn., 
and  milldam  over  Pawcatuck  river,  and  buildings  thereon, 
and  one-half  the  water-power  thereof,  said  river  being  the 
dividing  line  between  the  two  States  before  named. 

That  the  respondents,  being  the  White  Rock  Company, 
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owned  one^half,  i.  e.  the  eastern  half,  of  another  dam  two 
hundred  and  fifty  rods  above  this,  and  the  eastern  half  of  this, 
both  situated  in  Westerly,  in  the  State  of  Rhode  Island* 
That  they  also  owned  one-half  the  power  of  said  river. 

That  the  Company  have  made  a  canal  from  the  nffn 
dam  on  the  eastern  side  of  the  river,  and  diverted  a  portion 
of  the  water  above  it  round  the  lower  dam,  running  then  inte 
the  river  below.  That  they  leased  the  use  of  the  same  to 
the  firm  before  named,  much  to  the  injury  of  the  complain- 
ants. That  the  respondents  have  been  often  requested  to 
desist  from  thus  diverting  the  water,  but  they  combine 
together  and  continue  to  divert  it  against  equity  and  good 
conscience. 

The  compjainants  i^ay  an  injunction  against  the  contin- 
uance fitfther  and  longer  of  the  diversion  of  the  water  in 
this  way  from  the  use  of  the  complainants. 

The  biU  was  on  motion,  in  August,  1845,  taken  pro 
eanfesso  for  neglect  to  file  an  answer. 

In  November  after,  the  firm  of  Babcock  &  More  put  in  a 
plea  to  the  jurisdiction  of  the  Court,  on  the  ground  that  the 
complainants  were  citizens  of  Rhode  Island,  and  not  of 
Connecticut.     This  was  afterwards  waived. 

And  on  the  11th  of  November  the  White  Rock  Company 
petitioned  for  leave  to  answer,  having,  under  a  misconcep- 
tion as  to  the  manner  in  which  the  suit  was  to  be  conducted, 
not  answered  before. 

This  leave  was  granted  on  the  pajrment  of  costs,  and  an 
answer  was  filed,  alleging  that  the  titles  of  the  respective 
parties  being  as  stated  in  the  bill,  the  said  Company  in 
1827  built  the  canal  described  at  great  expense,  in  order  to 
obtain  the  benefit  of  the  fall  from  its  commencement  to  its 
termination ;  that  they  carried  through  it  their  half  of  ihe 
water,  and  continued  to  do-  the  same,  peaceably  and  of 
right,  adverse  to  any  claim  by  those  owning  the  other 
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Itelf  of  the  dams  described  in  the  bill,  during  the  whole 
term  of  fifteen  years,  by  which  the  plaintiffs  became  barred 
from  questioning  their  right  to  do  the  same. 

That  the  firm  of  Babcock  ^  More  are  not  lessees  of  the 
same,  but  sole  members  of  the  Company,  and  in  that 
capacity  rightfully  contrire  to  use  the  water  in  the  manner 
before  named. 

The  replication  dented  the  sufficiency  of  the  answer. 

After  taking  testimony  in  A.  D.  1846,  the  case  was 
ai^ed  in  writing  and  presentod  to  the  Court  at  the  May 
Term,  1847. 

R.  W.  Oreen  and  /.  Whipple,  eounsel  for  the  cora- 
I^ainants ;  Dixon  and  iS.  Ames  for  the  respondents. 

WooDBtTBT,  J.  To  settle  the  merits  in  this  case,  it  will 
be  necessary  to  ascertain  first  what  are  the  rights  of  prop- 
erty belonging  to  each  of  these  parties,  contiguous  to  the 
Pawcatuck  river.  The  centre  of  that  river  is  the  dividing 
line  between  the  States  of  Connecticut  and  Rhode  Island, 
the  complainants  owning  the  laud  on  the  Connecticut  side, 
where  the  lower  dam  is  situated,  and  the  <lefendants,  the 
White  Rock  ManuActuring  Company,  and  the  firm  of 
Babcock  d&  More,  owning  the  land  on  the  Rhode  Island 
eide»  at  both  the  upper  and  lower  dams. 

What  rights  this  conferred  on  each  as  to  the  water  in 
the  stream  and  its  use,  is  the  important  inquiry. 

It  10  understood  that  previous  to  A.  D.  1847  the  owners 
en  each  side  had  been  accustomed  to  draw  water  from  their 
dams  for  their  respective  uses  in  nearly  equal  quantities. 
This  usage  was  probably  in  conformity  to  their  rights  in 
law,  the  bed  of  the  etream  being,  for  aught  which  appears, 
regular  and  uniform,  and  half  being  a  true  exponent  of 
what  was  proper  between  them  under  tdl  the  circumstances* 

In  this  view  nekfaer  party  would  actuatty  own  land  «n 
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either  side  eoTered  with  water  beyond  the  eeoire  of.  the 
river,  and  hence  could  not  maintain  any  real  action,  aaidi 
as  ejectment  or  trespass  quare  clausum  for  an  entry  om 
land  beyond  the  centre  from  his  side.  TffUr  r.  WiUdnsan^ 
A  Bfason,  C.  C,  397 ;  I  Paige's  Ch.  R.,  44& 

But  it  is  still  manifest  that  either  might  be  seriondy 
injured  by  acts  commenced  or  done  beyond  the  centre 
filum  aqtuBf  and  on  the  side  opposite  to  him,  as  they  might 
there  take  from  the  stream  more  than  one-half  the  water, 
or  divert  there  large  quantities  of  it,  at  the  ui^r  dam,  aa 
in  this  instance,  so  as  to  go  round  the  lower  dam  before 
entering  the  stream  again,  and  not  be  left  to  be  used  at  all 
at  the  lower  dam  where  the  complainants  are  owners. 
Either  of  these  acts  would  be  clearly  an  injury.  CooJt  ▼, 
HuU,  3  Pick.,  869. 

Whether  such  injuries  are  to  be  considered  as  done  to 
the  soil  and  freehold  of  the  owner  on  the  side  where  that  is 
situated,  or  to  some  corporeal  easement  or  right  incident  to 
that  which  he  enjoys  undivided  in  the  use  of  the  whole 
water  in  the  river  in  its  natural  flow  or  bed  going  acrom 
the  centre,  and  being  entitled  beyond  it  to  have  the  waiter 
employed  only  to  the  extent  of  one-half  in  quantity,  would 
not  in  most  cases  be  very  material. 

If  both  sides  of  the  river  were  situated  in  the  same  Stat% 
under  the  same  laws,  or  wfere  within  the  jurisdiction  of  the 
same  Courts,  then  to  discriminate  as  to  the  precise  extent 
and  locality  of  the  injury  for  which  the  action  was  broi^ht 
would  often  be  of  little  importance. 

But  here,  unfortunately,  different  States  and  different 
laws  in  some  respects  govern  the  two  sides,  and  different 
Circuits  of  this  Court  possess  jurisdiction  on  each  side  UQ 
less  than  different  State  Courts. 

It  becomes  necessary,  therefore,  to  ascertain  now,  what  is 

4 

the  interest,  if  any,  which  the  complainants  by  owning  l|md 
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on  tile  ConaecHiiut  side  of  the  river  are  entitled  to  in  the 
WBtitr  on  the  Rhode  Island  side ;  and,  indeed,  this  becomes 
w^OBt  the  whole  gist  of  the  controversy. 

'  After  carefnl  inquiry  this  interest  seems  to  me  to  be  $ueh 
a  corporeal  easement  or  right  as  has  just  been  described  to 
an  undivided  half  of  the  water  on  that  side,  as  well  as  on 
the  other  side.  A  fence  or  embankment  cannot  be  usually 
made  in  the  middle  of  a  large  stream  where  the  right  to  the 
soil  terminates ;  and  if  made,  it  would  not  correspond  with 
the  true  interests  each  owner  on  the  banks  has  to  some 
extent  in  all  the  flowing  water  between  those  banks. 
Hence  it  is  reasonable  to  regard  these  interests  in  the  whole 
stieam  to  be  an  undivided  half,  or  tenancy  in  common,  and 
if  eidier  side  uses  or  takes  out  more  than  half,  or  at  a  place 
above  temoves  and  diverts  large  quantities  from  coming  at 
all  to  the  dam  where  the  complainants  are  interested,  their 
proportionate  interests  in  the  whole  stream  are  injured,  and 
an  action  of  some  kind  or  other  must  lie  for  redress  some- 
where. Angell  on  Water  Courses,  ^  3,  p.  11,  and  cases 
there  cited ;  3  Sumner,  201. 

Probably  different  forms  of  action  may  lie,  as  redress  is 
sought  for  different  views  of  the  injury,  and  these  different 
actions  may  be  brought  properly  in  one  State  or  the  other, 
as  they  relate  more  immediately  to  the  acts  done  as  affect- 
ing the  land  and  mills  the  plaintiffs  own  in  Connecticut,  or 
as  affecting  the  undivided  share  in  the  water  on  the  Rhode 
Island  side,  which  the  plaintiffs  also  own. 

The  canal  here  being  on  the  Rhode  Island  side,  and  first 
injuring  the  rights  of  the  plaintiffs  there  to  an  undivided 
half  of  the  stream,  would  seem  to  justify  an  appropriate 
remedy  there  for  that  particular  wrong. 

The  injury  thus  far  and  in  this  view  may  be  regarded  as 
committed  on  interests  possessed  in  the  water  beyond  the 
centre  of  the  stream,  and  not  entirely  on  or  to  the  mill  and 
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land  situated  upon  one  of  Uie  banks,  or  to  merely  that  half 
of  the  stream  which  is  contigoous.  Such  interests  may 
exist  in  water  and  its  use.  2  N.  Hamp.  &.|  259.  The 
first  and  direct  injury,  then,  is  to  the  easement  and  conae* 
sequent  rights  existing  beyond  the  centre.  The  next 
consequential  injury  would  be  to  the  mills  and  land  adjoin* 
ing  the  stream  hefote  reaching  the  centre  dn  the  Connecticut 
side,  and  an  aj^opriate  remedy  for  that  would  lie  there. 
Thus  a  right  of  way  on  land  in  one  State  to  a  farm  in 
another  is  an  interest  situated  in  the  first  State,  and  an 
obstruetion  to  it  may  be  there  prosecuted. 

There  is  nothing  in  the  nature  of  easements  or  senricea 
attached  io  other  {Mroperty  which  makes  them  and  the 
property  identical  in  their  locality.  Natore  fixes  the  locality 
of  each,  and  one  may  be  in  one  Town,  County  or  State, 
and  the  other  as  well  be  beyond  the  diriding  line  in  another, 
though  contiguous,  and  a  suit  lie  in  the  other  for  the  injury 
committed  there^     7  Coke,  62. 

The  chief  error  in  the  position  of  the  respondents  is  in 
supposing  that  the  plaintifis  have  no  rights  whatever  beyond 
ths  centre-  of  the  river,  or  no  interests  to  be  protected  there. 

If  this  bo  the  correct  view,  which  I  have  adopted,  then  no 
difficulty  arises  as  to  jurisdiction  over  the  subject  of  this  tnll 
by  this  Count,  any  more  than  as  to  the  code  of  laws  that  must 
control  our  decision.  It  must  be  the  code  beyond  the  centre, 
when  the  acti<m  is  brought  for  a  violation  of  the  complainants' 
rights  existing  beyond  the  centre,  and  which  is  here  the 
code  of  Rhode  Island,  and  the  jurisdiction  must  be  and 
properly  is  here  for  an  injury  done  there ;  and  hence  the 
prosecution  must  be  for  that  in  the  Courts  of  Rhode  Island, 
or  if  pursued  in  the  tribunal  of  the  general  government,  it 
must  be,  not  in  the  second  Circuit  in  Connecticut,  but  in 
the  first  Circuit,  held  in  the  District  of  Rhode  Island. 

Nothing  can  more  fully  illustrate  the  propriety  of  this 
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Tiew  in  the  present  instance,  than  some  of  the  incidents  to 
liie  peculiar  remedy  by  injunction  which  is  sought  here. 
A  party  is  entitled  to  that  remedy  in  cases  of  great  and 
irreparable  injnries,  inflicted  on  him,  if  done  without  right. 
Tet  here  this  remedy  must  be  sought  in  Rhode  Island,  or 
it  would  be  of  no  use.  The  canal  is  situated  there,  which 
is  made  to  divert  the  water.  The  owners  of  the  canal,  tlra 
supposed  wrong  doers,  reside  there,  and  an  injunction  issu- 
ing in  another  State  or  Circuit  could  not  be  executed  there, 
it  being  a  proceeding  quasi  in  rem.  The  injured  party, 
then,  must  be  deprived  entirely  of  this  legal,  summary  and 
useful  species  of  redress,  unless  rights  and  jurisdiction  to 
protect  them  exist  beyond  the  centre  of  the  stream. 

If  this  view  of  the  rights  of  these  parties  were  not  thus 
shown  to  be  entirely  sound,  it  might  be  reasonable  in  a  case 
like  this  to  hold  a  wrong  doer  liable,  either  where  the 
direct  act  is  done,  or  where  the  consequential  injury  was 
felt.     1  Saund.,  247;  2  East,  497. 

And  Coke,  pt.  7,  p.  58,  illustrates  by  numerous  cases  that 
''  When  one  matter  in  one  county  is  depending  upon  the 
matter  in  the  other  county,  then  the  plaintiff  may  choose 
in  which  county  he  will  briiig  hus  action.'^  2  D.  &  E., 
240 ;  7  D.  &  E.,  687 ;  2  Str.,  727. 

It  is  settled  that  the  wrong  doer  may  be  sued  where  the 
mills  are  situated,  if  they  are  injured,  though  the  cause  of 
the  injury  may  be  in  another  county.  Thompson  v.  Orocb^ 
er,  9  Pick.,  61.  The  action  is  then,  of  course,  one  in 
form  suited  to  the  local  injury  felt  or  experienced  to  the 
real  estate. 

The  law  of  the  place  where  the  red  estate  lies,  the  kM 
rei  sit€Bj  must,  of  course,  then  govern  in  ordinary  real 
actions  brought  there  for  injury  to  that ;  as  there,  in  some 
cases,  the  Sheriff  of  that  county  reinstates  the  party  into 
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possession.     1   Paige's  Ch.   R.,  226;  Story's  Conflict  of 
Laws,  ^^  364,  681. 

But  the  first  act  done  in  the  present  case  was  done  in 
Rhode  Island,  and  is  proceeded  against  aa  a  private  nuisance 
erected  in  Rhode  Island.  The  remedy  by  injunction  is  a 
specific  one,  or  qtiasi  in  rem^  and  whether  that  nuisanoe  be 
in  fact  situated  in  Rhode  Island  or  Connecticut,  it  must  be 
enjoined  against  wherever  it  is,  and  there  alone,  and  by 
the  laws  existing  there  alone,  it  must  be  abated,  if  at  ail. 

Suppose  it  is  proceeded  against  criminally,  it  surely  may 
be  in  Rhode  Island,  where  it  is  erected,  and  does  the  injury. 

Why  not  then,  if  prosecuted  in  a  civil  form  ? 

The  respondents  are  the  last  persons  wbo  in  equity 
ought  to  complain  of  being  called  to  account  where  their 
act  is  performed,  as  they  are  prosecuted  there,  as  now, 
where  they  reside,  where  they  lived  when  inflicting  the 
alleged  wrong,  Vhere  they  performed  the  acts  complained 
of,  where  it  is  presumed  they  looked  for  vindication  by 
their  local  contracts  or  local  laws,  if  by  any,  and  where  it 
is  likely  they  can  most  cheaply  and  conveniently  defend. 

I  can  conceive  of  crimes,  likewise,  like  civil  injuriesi 
which  may  be  prosecuted  in  two  States,  though  sometimes 
in  different  forms,  at  least,  as  here. 

Such  is  the  case  of  theft  continued  from  one  State  to 
another,  or  the  felonious  intent  indicated  in  both,  or  a 
burglary  in  one  State  being  a  larceny  in  another,  where  the 
property  was  removed,  but  no  house  broken  into. 

So  if  one  fires  a  gun  in  one  State  which  kills  an  indi- 
vidual in  another  State,  there  may  be  the  ofience  of  using 
a  deadly  weapon  in  the  first  State,  and  committing  murder 
by  the  killing  in  the  second  State.  Again,  there  is  some- 
times an  election  in  which  to  prosecute.  Thus,  if  a  blow 
be  given  in  one  county,  and  death  follows  in  another,  an 
appeal  of  murder  lies  in  either.     Dyer^  40 ;  4  Coke,  426 ; 
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7  CJoke,  69.  If  two  acts  are  necessary  to  coiistitute  ari 
offence,  and  one  is  done  in  one  county,  and  one  in  another, 
the  proseciuion  may  be  in  either.  So  if  A  in  one  county 
iiyiure  land  in  another.  Bulwer's  Case,  7  Coke,  67;  3 
Leon  143;  Sooti  v.  Brest ^  2  D.  &  E.,  238;  Mayor, 
4nc.,  of  London  v.  Cofe,  7  D.  &  E.,  683;'  1  Chit.  PL,  299. 

So  if  one  in  the  State  of  Ohio  draw  a  bill  to  defraud 
and  send  it  to  New  York  by  another,  and  thus  commit  or 
complete  the  fraud  there,  he  can  be  punished  there.  The 
People  Y.  Adams,  3  Barbour,  17. 

And  to  remove  all  doubt  by  a  reference  to  a  case  almost 
identical  with  this  in  principle,  <^  If  a  man  doth  not  repair  a 
iMiU  in  Essex  which  he  ought  to  repair,  whereby  my  land 
in  Middlesex  is  drowned,  I  may  bring  my  action  in  Essex, 
for  there  is  the  default,  as  it  is  adjudged  in  7  Hen.  IV.,  8, 
or  I  may  bring  it  in  Middlesex,  for  there  I  have  the  dam- 
age."    7  Coke,  60. 

It  is  rather  remarkable,  however,  that  a  charge  of  witch- 
craft in  one  county  of  a  person  residing  in  another,  created 
some  embarrassment  in  Massachusetts  at  the  close  of  the 
seventeenth  century.     2  Hutchinson's  History,  60. 

But  the  v«ry  case  of  a  nuisance  in  one  county  to  land  in 
another  is  referred  to  in  7  Coke,  63,  where  a  writ  is  said  to 
lie  in  the  former.  So  in  Co.  Litt..  164,  a;  Fitz  N.  B., 
183,  k. 

It  is  no  answer  to  all  this,  that  some  injury  is  done  by 
this  canal  to  property  and  rights  on  the  Connecticut  side, 
and  for  which  a  real  action  could  not  be  brought,  except  in 
Connecticut,  and  could  not  be  decided,  except  in  conformity 
to  the  laws  of  Connecticut.  The  complainants  in  this 
case  have  not  chosen  to  resort  to  such  an  action  anywhere, 
much  less  in  this  State,  but  on  the  contrary,  have  prayed 
for  an  injunction  against  the  diversion  of  the  water  on  the 
Rhode  Island  side,  and  by  an  unwarranted  canal  used  there 


648  RHODE  ISLAND. 


Stfllman  ft  Co.  •.  White  Eock  Manulketariag  Coupwy  <f  A 

to  remove  large  quantities  of  it  entirely  from  the  dam 
occupied  in  part  by  the  complainants,  and  it  is  manifest 
that  this  remedy  for  this  evil  must  be  prosecuted  in  Rhode 
Island  alone,  where  the  nuisance  is  situated,  and  where  it 
is  to  be  restrained,  or  nowhere. 

It  may  be,  too,'  that  an  action  on  the  case  would  not  lie 
in  Rhode  Island  for  an  injury  to  the  real  estate  situated  in 
Connecticut,  unless  some  important  part  of  the  injury  was 
done  in  Rhode  Island.     Watts  v.  Kinney^  6  Hill's  R.,  82. 

But  that  principle  would  not  militate  against  the  pro- 
priety of  such  an  action  in  Rhode  Island  for  an  injury  done 
there  to  rights  in  the  stream  there,  and  not  to  the  mills 
situated  elsewhere. 

These  points  settled,  the  whole  case  is  settled.  Because 
the  only  defence  set  up  is  not  a  conveyance  of  a  right  to 
the  respondents  to  divert  this  water,  made  by  deed,  will  or 
extent  or  levy  of  execution,  but  an  occupation  or  use  of 
the  water  for  only  seventeen  years,  while  the  Statute  of 
Limitations  in  Rhode  Island  is  twenty,  and  so  is  the  com- 
mon prescription.  BuUen  v.  Runnels,  2  N.  Hamp.,  257; 
4  Mason  C.  C,  402.  If  this  action  had  been  instituted  in 
Connecticut,  or  was  to  be  governed  by  Connecticut  laws, 
the  Statute  of  Limitations  there  being  but  fifteen  years,  the 
occupation  by  the  respondents  might  give  them  a  right,  if 
it  was  of  the  character  required  under  their  statutes  and  by 
their  judicial  construction  of  it 

The  defendants  contend  that  in  Connecticut  if  it  be  an 
occupation  kept  up,  though  without  a  claim  of  title,  and 
being  an  open  disseizure,  and  though  continued  with  or 
under  an  assertion  of  right  by  others,  yet  not  enforced  by 
suit  or  actual  ouster,  it  would  still  give  a  title  in  fifteen 
years.  Bryan  v.  Attoater,  6  Day,  181 ;  FrentA  v.  Psaree^ 
8  Conn.  R.,  439. 

See  other  cases  as  to  the  use  of  water  exclusively  iof 
fifteen  years  being  enough  in  Connecticut,  though  not 
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adrerae.  1  Conn.  R.,  ,382;  9  Ibid.,  162;  15  Ibid.,  366; 
2  Ibid.,  584;  10  Ibid.,  213. 

Bat  I  caoDot  yield  my  assent  to  the  correctness  of  these 
decisions,  though  if  this  case  was  to  be  decided  according 
to  the  laws  of  Connecticut  we  might  feel  bound  by  the 
construction  put  on  her  own  statutes  by  her  own  Courts. 
Oreely  ei  al  v.  Smithy  3  Woodb.  &  Min.,  236 ;  Smith  v. 
Babcock,  2  Ibid.,  246. 

As  this  point  has  been  much  argued,  and  may  be  import- 
ant to  these  parties  in  other  cases,  I  would  add  that  in 
judging  of  it,  whether  the  title  is  considered  to  pass  by 
common  law  principles,  or  the  presumption  of  a  deed  after 
so  long  an  occupation,  or  by  force  of  an  express  statute 
without  reference  to  any  deed,  may  not  be  very  material 
always.  But  if  a  deed  is  to  be  presumed,  it  could  not  be 
presumed  here,  when  the  evidence  is  that  the  complainants 
and  their  grantees  frequently  remonstrated  during  the 
fifteen  years  against  the  diversion  of  the  water  in  this 
way,  and  consulted  counsel  for  a  prosecution.  And  it 
seems  settled  that  usually  the  possession,  in  order  to  avail, 
must  be  consistent  with  the  idea  of  a  deed,  or  must  raise 
a  presumption  of  one.  12  Coke,  5 ;  2  Wend.,  13 ;  4  Greenl., 
508;  Ricard  v.  WilliafM,  7  Wheat.,  59;  3  John.,  109, 
269;  Mathews  on  Presumption,  296;  6  Cowen,  706;  1 
Wash.  C.  C,  70;  Gayetiy  v.  Beihune,  14  Mass.,  49;  7 
Pick.,  198 ;  8  Pick.,  327 ;  6  Pick.,  421 ;  10  Pick.,  295 ;  12 
Pick.,  184 ;  Butten  v.  Ruruiejs^  2  N.  Hamp.  R.,  257 ;  6 
East,  216;  1  Campb.,  260,  463;  2  Baxn.  &  Aid.,  662; 
10  John.,  236 ;  15  John.,  218. 

Though  at  times  a  conveyance  will  be  presumed  to  quiet 
the  title  where  no  evidence  exists  that  it  has  actually  taken 
place,  except  the  mere  length  of  undisturbed  and  unques- 
tioned occupation.  1  Spence's  Eq.  Jur.,  503,  note ;  Cowp., 
215 ;  12  Yes.  Jun.,  252. 

Such  an  occupation  as  that,  however,  was  here  wanting. 
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Independent  of  Ibe  Connecticut  decisions,  1  should  feel 
inclined  to  hold  that  under  their  statute,  as  well  as  under 
the  Rhode  Island  statute,  such  denials  of  right  as  existed 
here  by  the  plaintiffs,  aiitf  such  applications  to  buy  of  them 
as  existed  here  on  the  part  of  the  respondents,  would  pre- 
vent the  long  use  of  the  water  in  this  way  from  ripening 
into  a  title,  whether  by  prescription,  or  the  presumption  of 
a  deed,  or  the  possession  being  strictly  adverse.  Such  an 
occupation  would  not  be  wholly  peaceable,  not  always 
hostile,  by  the  intruder,  and  these  circumstances  must 
usually  unite  to  constitute  a  good  prosecution.  See  cases 
last  cited,  and  Watkins  v.  Peck,  13  N.  Hamp.  361 ;  3 
Miss.  R.,  629 ;  8  Clark  &  Fin.,  231 ;  Angell  on  Adr.  Enjoy- 
ment, 44,  47;   OayMy  v.  B^hune,  14  Mass.,  53. 

One  as  owner  does  not  lose  his  rights  to  water,  but  by 
twenty  years'  adverse  occupaiwn.  No  different  occupation 
and  no  parol  license  or  acquiescence  is  enough  short  of  that. 
Beath  V.  WilKams,  25  Maine,  216 ;  1  B.  &>  Aid.,  258. 

An  entry  or  possession  continued  by  consent  of  the  true 
owner,  gives  no  title.  Aiherton  v.  Johnson,  2  N.  Hamp., 
34;  3  John.  Ca.,  119;  13  Mass.,  243. 

It  is  true,  that  construction  should  be  favorable  to  long, 
quiet,  undisturbed,  undisputed  occupation,  from  useful  pub- 
lic considerations,  such  as  the  preservation  of  the  public 
peace  or  quiet,  the  prevention  of  perjuries  as  to  ancient 
claims,  the  avoidance  of  evil  from  the  loss  of  old  papers,  tba^ 
injustice  to  others  by  &  iliflTiiniitt  %m\i\  w  wfio  have  trusted 
and  credited  long  and  quiet  possession,  and  those  having 
them.     1  Spence's  Eq.  Jun,  254 ;  3  Bla.  Comm.,  544. 

But  I  can  see  no  reasons  existing  in  this  policy  to  favor 
those  who  seem  to  be  wanton  disseizors,  open  trespassers, 
mere  wrong  doers  from  the  start,  unless  the  owners  have 
long  acquiesced  and  did  not  complain  nor  resist,  so  long  as 
justly  to  be  barred.     If  in  a  case  like  this,  for  instance, 
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tiiey  were  willing  to  look  on  and  see  nearly  half  the  water 
which  they  were  entitled  to  have  taken  away  entirely,  and 
not  remonstrate  fpr  twenty  years,  they  ought  to  lose  these 
rights  for  the  public  quiet,  and  the  presumption  should  be, 
that  they  had  conveyed  the  right  or  title,  as  much  as  if 
without  complaint  they  saw  their  field  ploughed  and  reaped 
for  twenty  years  by  others. 

The  only  excuse  imaginable  in  that  view,  would  be,  that 
water  enough  might  still  be  left  ordinarily  for  the  purposes 
then  needed  of  the  plaintiffs,  or  that  the  respondents  then 
drew  but  little.  There  is  some  testimony  confirming  the 
last  hypothesis.  But  if  they  did  compltun,  if  they  took 
counsel  against  such  an  encroachment,  though  from  a 
friendly  and  forbearing  spirit,  not  at  once  resorting  to 
lit^ation  against  so  high  handed  an  invasion,  or  if  some 
recc^nition  of  their  rights  was  made  by  one  of  the  owners 
below,  and  there  is  evidence  touching  all  this,  it  would 
seem  as  between  two  such  parties,  ttie  statute,  if  run  out, 
ought  not  to  operate  as  a  bar  in  favor  of  the  wrong  doer. 

But  the  whole  time  of  the  Rhode  Island  statute,  which 
is  to  govern,  did  not  run  here,  beside  these  intenuptions 
and  disputes  during  the  period  it  did  run. 

Let  an  injunction  issue. 
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ABATEMENT. 

1.  A  plea  to  the  Jurisdiction  on  the 
ground  that  a  demand  haa  been  color- 
ably  assigned  in  order  to  erade  a  dis- 
charge nnder  the  insolvent  law,  is  not 
to  be  treated  as  dilatory  and  captious, 
like  some  pleas  in  abatement. 

WaUaee  T.  Clark,    359 

2.  For  good  reasons  and  on  proper 
terms,  the  rules  made  by  this  Court 
may  be  raried  or  dispensed  with,  so  as 
to  allow  a  longer  time  to  file  such  pleas. 

lUd. 

3.  It  may  be  otherwise  with  rules 
made  for  this  tribunal  by  the  Supreme 
Court,  or  any  made  by  Statutes  for  any 
Court.  Ibid, 

ADVERSE  POSSESSION. 

1.  The  Statutes  of  Limitations  in 
Rhode  Island  being  twenty  years,  an 
adverse  possession  by  the  respondents 
of  seventeen  years  is  no  bar. 

StiUmanY.  WkUe  Roek  Man,  Co,  '538 

2.  The  Statute  of  Limitotions  of 
Connecticut  does  not  govern  this  case ; 
hence  the  Court  is  not  bound  bv  the 
decisions  in  Connecticut  that  fifteen 
years'  exclusive  possession,  whether 
adverse  or  not,  furnishes  a  bar  to  the 
action.  Ibid. 

8.  Possession,  to  be  adverse,  must  be 
consistent  with  the  idea  of  a  deed,  or 
raise  the  presumption  of  one.      Ibid. 

4.  A  deed  is  not  to  be  presumed 
when  the  evidence  is  that  complainants 
frequently  remonstrated,  consulted 
counsel,  and  even  settled  as  to  the 
wrong.  Jtbid. 

5.  A  presumption  is  sometimes  raised 
to  quiet  a  long,  undisturbed,  undisputed 
occuoation.  loid. 

6.  ao  reasons  exist  to  favor  those 
who  seem  to  be  open  disseisers,  wanton 
trespassers  and  wrong-doers  from  the 
start.  Ibid, 

7.  One  as  owner  does  not  lose  his 
right  to  water,  but  by  twentv  years'  ad- 
verse occupation ;  no  parol  ucense  or 
aequiescenoe  short  of  that  is  enough. 


8.  Under  the  circumstances  .of  this 
case  a  presumption  ought  not  to  be 
raised,  even  haa  the  Statute  oi  Limita- 
tions run  out.  Ibid, 

AGENCY. 

1.  Where  a  power  of  attorney  is 
given  to  conduct  all  one's  business  at  a 
particular  place,  and  subsequently  most 
of  his  property  there  is  leased  to  the 
attorney  for  tweuty  years,  this  does  not 
revoke  the  power,  but  modifies  and 
limits  it  to  the  propertv  and  interest  and 
business  still  retained  by  the  principal. 

Perkin$y,  Currier.  69 
*  2.  Under  a  great  necessity,  the  at- 
torney may  sell  property,  or  aumit  part- 
ners to  conduct  sucn  of  the  business  as 
may  be  left  in  the  principal ;  but  ii  the 

{»rincipal  assigns  ni^  interest  in  the 
ease  and  the  leasehold  property  to  his 
son,  the  attorney  cannot,  by  virtue  of 
the  power,  anv  longer  dispose  of  that, 
or  put  it  under  the  direction  of  new 
partners.  Rid, 

See  Iksurancb,  1,  2,  S. 

ASSUMPSIT. 

1.  An  action  at  law  may  not  lie  for 
money  received  under  a  special  agree- 
ment, if  it  could  not  be  sustained  on 
the  agreement  itself.  But  where  the 
whole  facts  showed  that  property  had 
been  received  as  security  for  a  debt,  and 
to  be  accounted  for,  if  a  balance  of 
money  remained  from  its  due  increase 
and  sale,  beyond  the  debt,  an  action  at 
law  lies  to  recover  that  balance,  under 
a  count,  for  moner  had  and  received. 

JaoeU  V.  Cwuard,    277 

See  JxniisDicTioK. 

BAIL. 

1.  In  States  where  no  statute  exists 
reg^ulating  special  bail,  it  mav  be  re- 
quired in  cases  of  tort  as  well  as  con* 
tract,  and  without  affidavit,  as  to  the 
true  amount  of  the  debt  or  oamages. 

FattAuntT.Kimmim.    168 


VOL.  IIL 


47 


654  INDEX. 

2.  But  a  motion  may  be  made  to  a  auch  nnleas  Ihe  debt  is  mked  on  the 
Judge  of  the  Court  to  wbicb  the  writ  is  lota  of  the  vessel.  Marine  interest  ae- 
returnable,  before  the  return  day,  to  re-  cured  is  one  eridenoe  of  this  risk,  but  is 
duce  the  amount ;  and  it  will  be  com-  not  alone  sufficient  to  show  the  bond  to 
plied  with  if  affidaTite  or  other  eridenee  be  in  bottomry.  Ortely  y.  SmUh.  236 
are  produced  which  prove  the  present  2.  If  the  person  be  still  liable  in  the 
amount  to  be  unreasonable.          Ibid.  event  the  vessel  is  not  lost,  the  oblign- 

3.  The  ad  damnum  in  the  writ,  and  the  tion  may  be  good  in  bottomry,  but  not 
sum  demanded  in  the  declaration,  are  so  if  the  person  is  liable  though  the  ve*- 
the  prima  facit  guides  to  the  sheriff.  sel  is  lost.                                      Ibid. 

Ibid.  3.  The  last  provision  is  fatal  to  tke 

4.  The  affidavits  and  proof  must  show  bond  as  in  bottomry,  unless  it  is  included 
what  is  expected  to  be  recovered  in  the  in  the  bond  as  additional  seeuiity,  and, 
present  action ;  and  not  the  whole  claim  in  that  event,  may,  perhaps,  be  waived, 
of  the  plaintiff,  some  of  which  is  not  and  the  bond  otherwise  be  ffood.  tbid. 
competent  evidence  under  this  form  of  4.  A  bottomry  bond  should  not  be  valid 
action.                                           Ibid.  for  a  pre-existmg  debt,  but  only  for  ad- 

6.  On  this  motion  the  Court  will  not  vances  to  aid  in  repaiis  or  outfits  and 

go  into  and  decide  a  doubtfUl  question  cargo  for  the  voyage.                    /6tcl. 

as  to  iurisdiction  over  this  action,  but  b.  When  otherwise  good,  it  is  usually 

leave  it  to  a  motion  or  plea  after  the  by  special  statute,  or  is  good  merely  as  a 

return  of  the  writ.                         Ibid.  mortgage,  where  a  mortgage,  under  like 

6.  If  another  suit  is  pendii][;    else-  circumstances,  is  valid.    It  is  not  good 

where  for  the  same  cause  of  action,  the  as  a  mortgage  if  the  vessel  be  kft  in 

bail  will  be  reduced  to  a  nominal  sum,  possession  of  the  former  owner,  and  the 

or  only  common  bail  allowed.       i6tii.  State  laws  require  it  to  be  recorded  to  be 

good  against  a  creditor,  and  it  is  net 

BANKRUPT.  recorded  when  a  creditor  attaches  a  ves- 

1.  An  action  of  trover  bv  an  assignee,  sel.                                                iMd. 
for  property  supposed  to  nave  belonged 

to  a  bankrupt,  lies  in  the  Circuit  Court  CORPORATION, 

against  another  claiming  the  title,  and  1.  Where  a  corporation  was  chartered 

the  bankrupt' aiding  him.  for  sawing  and  manufacturine  wood,  and 

Carry.  OcOe.    38  allowed  a  capital  of  5150,000,  one-half 

2.  Possession  by  the  bankrupt,  when  personal,  and  half  real-estate,  it  cannot 

his  property  was  assigned,  and  a  removal  legally  invest  money  in  a  bank  for  the 

and  sale  of  it,  in  connection  with  the  purpose  of  carrying  on  the  business  of 

other  defendant,  afterwards,   is  prima  banking.    Nor  can  it  buy  shares  in  such 

Jaeie  evidence  of  conversion.         Ibid.  an  institution  to  more  than  double  its 

3.  The  declarations  of  the  bankrupt  authorized  capital  of  personal  property, 
are  competent  evidence  against  him,  in  and  bind  the  corporation  or  members 
such  an  action.                               Ibid.  for  the   payment  of  promissory  notes 

4.  Explanations  and  schedules  at-  given  therefor.  Sumner  v.  Marey.  106 
tached  to  his  petition  for  bankruptcy,  2.  Where  an  action  is  instituted  in 
are  competent  evidence  for  him,  as  a  New  York  asainst  such  a  corporation 
part  of  the  petition,  but  should  not  be  chartered  in  Massachusetts,  to  recover 
allowed  weignt  in  his  behalf ;  and  if  they  such  notes,  and  to  secure  property  of 
are  excluded,  it  will  be  no  ground  for  a  the  corporation  situated  in  the  former 
new  trial.                                        Ibid.  State,  but  no  notice  given  to  the  Corpo- 

6.  Actions  for  property  may  be  brought  ration  in  the  latter  State,  the  recovery 

by  an   assignee,  when  it  is  alleged  to  is  not  probably  binding  on  the  eorpora- 

have  been  conveyed  fraudulently,  which  tion  oi:  its  property  in  Massachusetts, 

oould  not  have  been  sustained  by  the  and  certainly  cannot  be  enforced  against 

bankrupt.                                       Rid,  it  or  its  members,  individually,  without 

6.  The  want  of  property  by  the  latter  a  new  judgment  in  the  latter  State.  If  its 
is  no  defence  to  an  action  against  him  President,  living  then  in  New  York,  ap- 
for  a  tort,  and  he  may  be  liable  for  a  peared  to  defend  the  suit  there,  but 
tort  committed  on  what  was  his  own  abandoned  it  without  a  hearing  and 
property  when  he  went  into  bankruptcy,  opinion  on  the  legality  of  the  transact 

Ibid.  tion,  the  judgment  ought  not  to  affect 

7.  Property  held  in  trust  by  a  bank-  the  members  in  Massachusetts  in  their 
mpt  passes  into  the  control  of  the  as-  individual  capacity  who  had  no  notice 
aignee,  till  another  trustee  is  appointed,  or  opportunity  to  defend  the  action  in 

Ibid.  New  York.                                    Und. 

BOTTOMRY  BOND.  3.  Where  members,  in  their  private 

1.  A  bottomry  bond  is  not  valid  as  capacity,  are  by  statute  made  responsible 
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for  debts  of  a  corporation,  it  can  be  only  have  time  to  take  tbem  over  again,  and 

in  the  mode  and  under  the  facts  sped-  cross-examine  the  witnesses. 

fied  in  the  statute ;  and  to  prevent  the  Aiken  v.  Bemit.    348 

lecoverj  in  such  a  ease  in  Massachusetts,  BASEMENT. 

on  the  New  York  judgment,  a  member 

will  be  allowed  a  temporary  injunction  See  Mills. 

•gainst  the  action,  so  as  to  affect  his 

property  individually.                    Ibid.  EQUITY. 

4.  The  judgment,  recovered  la  New  ^  1.  Where  a  bill  in  chancery  pnys  an 
Tttrk,  in  order  to  reach  the  property,  injunction  against  former  proceedings, 
situated  there,  is  entitled  to  no  more  at  law,  which  have  gone  to  judgment, 
foron  in  Massachusetts  than  in  New  and  not  execution,  a  case  may  be  made 
York,  and  there  it  does  not  bind  the  out  to  justify  a  sta^  of  execution.  Fraud 
members  individually;  and  when  re-  in  getting  jurisdiction  in  this  Court  over 
covered  like  this,  without  actual  notice  the  origmal  action,  would  be  such  a 
to  the  cozporation  in  Massachusetts,  its  case.  Sawyer  v.  Gili.  97 
▼aliditv  at  all  in  the  latter  place  is  ques-  2.  The  injanction  might  be  proper, 
tionabie.                                       Ibid.  also,  against  levying  the  execution  on 

5.  If  a  member  of  such  a  corporation  articles  improperly  attached,  when  not 
objects  and  protests  against  a  measure,  good  against  tne  execution'itself.  lUd. 
which  is  within  its  competency,  he  is  9.  A  service  of  the  bill  of  injunction 
still  not  exonerated  individually  from  in  such  a  case  may  be  good  as  a  substi- 
the  debts  consequent  on  it,  unless  he  tuted  service,  if  made  on  the  attorney 
seasonably  sells  out  or  withdraws  as  a  of  the  plaintiff  in  the  action  at  law. 
member.                                        Ibid.  Ibid. 

4.  He  will  be  allowed  time  to  com- 
municate with  his  client.    Bat  such  a 

COSTS.  service  is  not  now  good  in  a  cross  action; 

1.  Costs  in  equity  are  prima  Jade^  to  though  if  made,  the  first  action  will  be 
be  allowed  to  the  prevailing  partv.  But  continued  till  the  defendant  in  the  cross 
where  they  are  inequitable  m  whole,  or  action  voluntarily  appears,  or  authorisei 
in  part,  they  may  be  disallowed ;  though  an  appearance  for  him.  Ibid. 
the  burthen  of  showing  them  to  be  so  5.  The  omission  to  make  oath  to  a 
rests  on  the  party  objecting  to  them.  If  bill  in  chancery,  praying  for  an  injunc- 
the  bill  is  brought  solely  for  the  benefit  tion,  is  not  here  a  cause  of  demurrer, 
of  the  complainant,  they  are  disallowed  after  a  hearing  a^d  order  to  file  evidence, 
to  him,  unless  the  respondent  is  charged  But  it  should  bq  ol:gected  to  by  motion 
with  some  wrong ;  and  if  fhe  respondent  when  the  respondents  appear,  and  the 
succeeds  on  other  grounds  than  those,  oath  will  then  be  directed,  unless  good 
in  which  cost  was  incurred,  his  cost  may  cause  is  shown  to  the  contrary.  There 
be  disallowed  in  the  discretion  of  the  is  no  rule  ofthe  Court,  requiring  an  oath 
Court.               -    Havty  v.  Stevem.    17  here  to  be  filed  with  the  bill. 

2.  But  where  he  succeeds  in  a  bill  for  Woodvoorth  v.  Edwarde,  120 
an  injunotion  against  the  use  of  a  patent  6.  After  a  special  demurrer  to  a  bill, 
on  theobjection  of  too  great  uncertainty  the  allegations  of  fact  must,  on  the 
in  the  specification,  and  no  decision  has  hearing  of  the  demurrer,  be  considered 
been  made  in  equity  or  at  law  in  favor  as  true.  Ibid. 
of  the  originalitv  of  the  patent,  which  7.  Where  the  complainant  alone  owned 
had  been  dented  by  him,  he  is  to  receive  parts  of  property  conveyed  to  the  re- 
oosts  incurred  in  that  defence.     Ibid.  spondents,  and  owned  parts  in  common 

3.  But  where  the  evidence  cast  some  with  another,  and  sued  the  grantees  and 
shade  over  his  fairness  of  conduct  in  re-  his  co-owner  for  neglect  in  managing 
spect  to  the  plaintiff  and  his  machine,  the  estate,  as  well  as  for  not  aecountiog 
the  Court  declined  to  allow  him  beyond  for  all  the  proceeds,  the  complainant 
actual  costs,  and  rejected  travel  and  at-  can  properly  bring  his  Bill  in  Chancerv 
tendance  in  the  bill  in  equity,  while  taxed  alone.  Jewell  v.  Canard.  2f1 
at  the  same  terms  in  the  suit  at  law.  8.  But  he  can  recover  only  the  pro- 

Ibid.  portion  which  his  interests  bear  to  the 
whole  property,  or  the  balance  left  after 

DEPOSITIONS.  paying  the  debt.     The  other  co-owner 

1.  Where  depositions  or  aflUdavits  are  might,  by  proper  pleading  against  the 

taken  with  notice  in  conformity  to  a  other  respondents,  obtain  what  balance 

special  order,  but  when  the  opposite  side  is  due  to  himself  from  them.         Ibid. 

was  not  able  to  confer  with  his  counsel  9.  Where  a  conveyance  is  absolute  on 

and  attend,  they  will  be  admitted  wi'.h  its  face,  yet  if  it  was  made  to  secure  a 

the  condition  that  the  opposite  party  debt,  the  grantee  will  be  bound  to  ae- 
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count  for  tlie  rente  and  profits  and  Mlet 
towards  the  debt.  He  is  also  liable,  if 
not  managing  the  property  with  due 
eai«,  and  must  account  for  what  the 
estate  ought  to  have  produced  while  in 
his  custoay  and  use  as  mortgagee  or 
trustee.  Itnd, 

10.  See  some  of  the  items  proper  to 
be  considered  in  such  accounting.  Jbid. 

U.  A  Master  will  be  appointed  truly 
to  take  an  account  of  debts  and  credits, 
and  where  the  Court  has  means  to  do 
that  satisfactorilT,  and  is  disposed  to  do 
it,  the  inquiry  will  not  be  referred  to  a 
Master  unless  both  sides  desire  it,  and 
acquiesce  in  the  further  delay  and  ex- 
pense incident  to  it.  Ibid. 

12.  See  Injunction— Pbacticb^Ee- 

HSAJUNG — LkMMH, 

EVIDENCE. 

1.  Books  and  papers  produced  under  a 
notice  must  be  brought  in  and  allowed 
to  be  used  by  the  other  side,  uncon- 
ditionally, else  parol  eyidence  of  their 
contents  is  competent.  Carr  y.  Gait.  38 

2.  The  declarations  of  a  person  as  an 
agent,  in  relation  to  the  business  en- 
trusted to  him,  and  made  at  the  time 
when  so  entrusted,  are  competent  eon- 
eeming  it  in  an  action  by  a  third  person 
against  the  principal,  as  a  part  of  the 
res  geste,  if  they  relate  to  the  act  clearly. 

Aikmj.Btmit.    348 


S,  See  BankbuptS,  4.  Nbw  Tbial,  11. 

EXCEPTIONS. 

1.  Where  a  statement  is  made  and 
•igned  br  the  judge,  as  to  the  facts  in  the 
«ase  and  the  rulings  on  them,  it  may  be 
sufficient  evidence  of  their  truth.  But 
this  does  not  amount  to  a  bill  of  excep- 
tion, so  that  a  writ  of  error  lies,  unless 
it  appears  that  the  party  objected  at  the 
trial  to  the  rulings,  and  wished  the  ex- 
ceptions noted  and  reduced  to  a  bill. 
It  must  appear,  further,  that  the  ex- 
ceptions were  persisted  in. 

UniUd  SUUu  v.  Jarvit,    217 

2.  The  seal  to  a  statement,  verifying 
all  the  papers  sent  up,  may  be  sufficient 
though  not  in  the  usual  place  for  a  bill 
of  exceptions.  ibid. 

3.  The  proper  form  for  a  bill  of  ex- 
ceptions is  that  in  use  under  the  Statute 
of  Westminster  the  second,  and  not  of 
a  case  saved  by  one  Judge  for  the  whole 
Court.  Ibid. 

4.  Exceptions,  if  to  be  relied  on  by  a 
bill,  should  be  so  taken  and  notified  at 
the  trial. 

Nieoll  V.  American  Jne,  Co.    629 

5.  When  taken  at  the  trial,  the  Court 
may  allow  them  to  be  reduced  to  form 


afterward!  and  subsequently  filed 
pro  tunc.  ibci2. 

6.  However  immaterial  to  the  Court 
may  be  the  time  when  the  exception  is 
m\de,  the  successful  party  caanot  be 
subjected  to  it,  except  on  legal  prin- 
ciples. lb*d. 

FRAUD. 

1.  See  Salb,  2,  3,  4, 6 ;  Nsir  Tbia^ 
7.8. 

FRAUDS,  STATUTE  OF 
1.  See  TuUBT.    17, 18. 

GIFT. 

1.  To  make  an  absolute  gift  tnter  vivos 
the  owner  must  part  with  his  dominion 
over  the  property.     Lu  y.  Luther.    619 

HABEAS  CORPUS. 

2.  Where  no  injury  or  suffering  is 
likely  to  happen  during  a  hearing  first, 
on  a  rule  to  show  cause,  the  writ  of 
habeas  corpus  will  not  issue  till  after 
such  a  hearing.        ExparU  Snow.    439 

INDICTMENT. 

1.  When  an  indictment  describes  in 
different  counts  different  offences,  and 
of  different  grades  and  punishments, 
implied  from  the  same  transaction,  and 
the  verdict  is  guilty  of  the  last  count 
only,  judgment  may  properly  be  ren- 
dered on  tae  verdict. 

UnUed  SMu  v.  SUtMm,    164 

2.  If  articles  stolen  are  alleged  to 
belong  to  owners  "  imibioiim,*'  the  in- 
dictment is  good  on  its  face ;  and  if  the 
owners,  were,  in  fact,  known,  the  objec- 
tion should  have  been  taken  to  the  evi- 
dence at  the  trial  for  a  variance  or  by 
special  plea. 

INJUNCTION. 

1.  A  party  who  has  been  enjoined 
against  the  use  of  a  patent,  is  guilty  of 
a  contempt  if  he  afterwards  use  another 
patent  similar  in  principle,  when  the 
author  of  the  last  nad  previously  been 
enjoined  by  the  owner  of  the  first  patent. 

Woodwortk  v.  Rogtrt.    135 

2.  He  can  purge  himself  of  such  eon- 
tempt  only  by  satisfving  the  Court  that 
he  was  not  aware  that  the  last  patent 
had  been  enjoined.  ibid. 

3.  If  one  makes  an  improvement  in 
a  prior  patent,  obtained  by  another,  it 
gives  him  no  right  to  use  what  had 
before  been  patented,  without  license, 
while  the  term  of  the  prior  patent  con- 
tinues. Ibid. 

4.  Where  a  special  injunction  against 
the  use  of  a  patented  machine  has  been 
imposed  when  a  bill  is  filed,  motions  to 
dissolve  it  will  not  be  heard  on  the  sams 
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eridenee,  or  new  eyidence  im properly  or  allowing  an  injunction  on  motion  of 

neglected  to  be  offered  before  ;  but  will  the  assignees  of  tne  debtor.         Atd. 

be  on  new  and  material  testimony.  10.  See  Mills,  2,6;  Mobtgagb,  1; 

Ibid.  Patent,  9, 10, 11, 12, 13, 14. 

5.  When  an  answer  is  filed  to  the  bill, 

denying  the  validity  of  the  patent,  and  INSURANCE. 

evidence  supporting  the  answer,  prima  I.   When  no  evidence  exists  of  the 

yacie,  is  offered,  the  injunction  will  be  written  appointment  of  an  sgent,  the 

dissolved,  unless   the    other   side   file  jury  must  judge  by  testimony  of  his 

ecrunter-evidenee  sustaifiing  the  validity  acts  and  the  recognitions  thereof  by  his 

of  the  patent.  What  generally  is  proper  principal,  as  to  the  extent  or  existence 

evidence  on  that  point,  considered.  of  his  agency. 

Ibid.  NieoU  v.  American  Jn»  Co,    529 

6.  It  is  the  duty  of  the  Court  to  weigh  2.  If  the  agent  of  a  Fire  Insurance 
the  evidence,  ana  if  the  balance  seems  Company  has  received  two  sets  of  re- 
in  favor  of  the  plaintiff,  to  continue  the  presentations,  the  last  being  for  the 
injunction  till  a  trial  of  the  right  can  be  present  policy,  the  makers  thereof  are 
had  at  law,  by  an  issue  out  of  the  chan-  not  bound,  except  by  the  last  set. 
eery  side  of  the  Court,  or  by  an  action  at  Rid. 
law.  If  the  parties  cannot  agree  on  an  3.  If  either  party  must  suffer  by  the 
issue,  the  Court  will  direct  an  action  at  fault  of  the  agent,  it  should  be  the 
law  to  be  brought  speedily,  to  settle  the  principal  of  the  agent.  Ibid. 
conflicting  title ;  and  if  not  done,  will  4.  A  party  is  not  bound  by  representa- 
dissolve  the  injunction.                 Ibid.  tions  never  made  for  this  case,  and  never 

7.  The  remedy  by  injunction  used  in  presented  as  grounds  for  the  present  in- 
this  way,  does  not  impair  any  right  to  a  surance.  Ibid. 
trial  by  Jury,  as  secured  by  the  Consti-  6.  If  A,  agent  of  apartyinmakiuff  re- 
ttttion,  but  merely  aids  the  party  appear*  presentations  for  an  msuranee,  reads  a 
in^  to  have  the  legal  title,  till  such  a  set  made  by  him  elsewhere,  and  B,  agent 
trial,  if  desired,  can  be  had.          Ibid.  of  the  other  part^,  writes  them  down, 

8.  When  a  temporary  injunction  is  and  A  meant  to  sign  only  a  true  copy, 
asked  after  filing  of  the  bill,  and  before  and  B  knew  this,  it  is  very  questionable 
an  answer  and  hearing  as  to  a  permanent  whether  A's  principals  are  liable  for  the 
injunction,  it  may  be  sufiicient,  in  the  difference  or  error.                          Ibid. 
first  instance,  to  snow  that  the  judgment  6.   If  the  jury  believe   a  letter  was 
and  execution  objected  to,  were  obtained  afterwards  delivered  to  B,  making  the 
by  a  default  of  the  debtors,  that  they  neceesary  corrections,  it  was  sufficient, 
soon  after  went  into  bankruptcy,  that  provided  the  jury  believe  B  to  have  been 
the  plaintiff  was  a   relative,  and  the  then  an  agent  of  his  party^  to  the  extent 
demand  large,  and  of  some  jears  stand-  of  receiving  such  information.      Ibid. 
ing ;  but  that  when  other  evidence  is  put  7.  The  representations  for  insurance  in 
in,  showing  the  original  debt  to  be  bona  this  case  are  dehors  the  policy,  and  to 
fiUe,  that  the  delay  of  several  years  was  be  treated  as  representations  and  not  as 
to  accommodate  former   partners  and  warranties.                                     Ibid. 
relatives,  that  the  action  was  defaulted  8.   The  words  **  survey  and  descrip- 
because  there  was  no  defence,  that  the  tion*'  in  the  printed  policy  refer  to  sur- 
plaintiff  had  promised  as  much  favor  as  vey  made  by  some  third  party,  and  the 
other  creditors  gave,  and  that  the  suit  description  attached  to  the  plan  or  map. 
was  brought  in  this  Court  and  the  at-  Ibid, 
tachment  properly  made,  as  the  plaintiff  9.  A  warrantee  or  guarantee  is  re- 
had  lon«  lived  in  a  different  State,  and  quired  to  the  truth  of  these.         Ibid. 
did  so  when  the  debt  arose,^the8e  cir-  10.  In  Fire  Insurance  the  representa- 
cumstances  removed  suspicion  and  sus-  tions  of  the  insured  are  not  to  be  treated 
tained   the   proceeding   sought   to   be  as  guaranties  or  warranties.         Ibid. 
enjoined  a^amst.  11.  If  considered  as  guarantied,  no 

Staler  y.  Merrill,    180  variation  from   them  can  exist  in  the 

9.  One  of  the  owners  of  the  note  sued  smallest  particular.                       Ibid. 
on  was  a  new  partner,  and  had  affixed  12.  For  A's  representations  the  in* 
bis  name  within  a  year,  and  most  of  the  sored   is  not  answerable,  unless  they 
real-estate  now  stood  in  his  name  instead  differ  in  a  material  respect  from  the 
of  that  of  one  of  the  former  partners,  truth,  or  are  departed  from  in  a  ma- 
and  he  became  sick  and  infirm,  and  his  terial  manner.                                Ibid, 
name  was   asked  as   security,  and  six*    13.  If  representations  differ  materially 
months'  more  credit  was  given  after-  the  policy  cannot  be  enforced.      Ibid. 
ward;  this  was  binding  on  him,  so  as  not  14.  If  the  warranty  faiU  the  poHoy 
tojttstify  the  Mtting  aside  the  default,  never  attaches.                            Ibid. 

47» 
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15.  The  best  test  of  a  material  Taria-  count  without  any  assignment  of  the 
tion  is,  that  it  increases  the  risk  so  as  note.                                               &id. 
to  require  a  larger  premium.        Ibid.  4.  Again,  there  seems  to  be  no  valid 

16.  if  answers  of  party  as  to  watok  objection  to  a  reooverj  by  the  plaintiff 
were  ambiguous  and  capable  of  different  in  this  case,  on  the  money  counts, 
conclusions,  the  other  party  should  haye  as  the  declaration  now  stands  without 
asked  for  explanations  before  taking  the  amendment,  the  note  being  proof  of 
policy.                                            Ibid,  money  had  in  faror  of  an  indorsee,  as 

17.  If  a  material  departure  from  the  well  as  payee,  and  this  court  having 
representations  has  taken  place,  the  had  jurisdiction  over  it  originally,  %s 
party  cannot  recover,  although  the  fire  payable  to  the  agents  of  the  Coal  Corn- 
was  not  caused  by  that  departure. /6id.  pany,  and  hence  recoverable  in  their 

names  in  this  Court  without  an  assign- 
ment, they  belonging  to  another  State. 

JUDGMENT.  Ibid. 

1.  A  prior  judgment  between  parties  o.  See  Mills,  2 ;  Jubisdiction,  11, 12, 
not  nominally  the  same,  must  be  averred  13. 

and  proved  to  be  between  privies  in  in- 
terest, or  it  is  no  bar.  LEASE. 

Greeley  v.  Snriih,    236  1.  A  lessee  (when  he  is  a  brother,  con- 

2.  So  a  prior  judgment  of  nonsuit  be-  fided  in,  and  covenants  to  carry  on  the 
tween  the  same  parties  on  the  same  sub-  business  with  the  property  leased  for 
ject  must  be  alleged  to  have  been  on  the  half  the  net  profits)  cannot  allow  others 
merits  in  order  to  prevent  another  re*  to  possess  any  rights  in  that  property, 
covery.                                            Ibid.  inconsistent  with  his  contract,  or  put 

the  business  in  charge  of  strangers,  or 

See  Corporation,  4.  alter  the  proportion  of  profits  to  be  re- 
ceived by  the  lessor. 

JURISDICTION.  Perkifu  Y.  Cnrrier.    69 

1.  Where  a  company  to  dig  and  sell  2.  But  if  he  does  this,  and  the  lessor 
coal  was  incorporated  in  the  State  of  or  his  assignee,  subsequently  assent  to 
Pennsylvania,  and  sold  coal  in  Massa-  it,  the  change  is  binding  on  them, 
chusetts  by  its  agents,  Thwin?  &  Co.,  .                                                      Ibid. 
to  the  defendant,  a  citizen  of  this  State,  3.  As^wtween  the  original   parties, 
and  Thwing  &  Co.  took  a  promissory  however,  it  binds  the  lessor  only  to  the 
note  for  the  price,  running  to  them  *' at  terms   and    construction   of   the   new 
agenta"  for  the  Company,  or  order,  and  articles,  stated  by  the  lessee  before  the 
then  indorsed  it  to  the  plaintiff,  a  citizen  assent  to  be  intended.                   Ibid. 
of  New  York  and  President  of  the  Com-  4.  To  that  extent  it  will  bind,  though 
pany,  the  case,  on  the  face  of  the  record,  the  representations  as  to  the  exigencies 
naving  money  counts,  as  well  as  a  special  for  a    change  were    in  some  respects 
count  on  the  note,  gives  jurisdiction  to  strong    and   of    doubtful   correctness, 
this  Court.     This  collateral  parol  evi-  though  not  so  clearly  exaggerated  as  to 
dence  of  the  above  facts,  in  addition  to  amount  to  falsehood  or  fraud.       Ibid, 
the  note,  is  competent,  as  it  does  not  6.  If  doubts  exist  in  such  cases  as  to 
contradict,  but  merely  explains  the  note  facts,  from  mere  length  of  time,  they 
and  the  transaction,  and  in  any  view  it  operate  against  a  complainant,  who  has 
is  competent  under  the  money  counts,  omitted  for  several  years    to  institute 

Heckacher  v.  Binney.    333  legal  proceedings  and  settle  the  diffi- 

2.  The  Corporation  having  been  char-  cuities  while  the  facts  are  fresh.  But  if 
tered  in  another  State,  and  all  its  mem-  some  of  them  are  rendered  questionable, 
bers  residing  out  of  this  State,  could  re-  by  the  neglect  of  the  lessee  to  keep  and 
cover  here  on^  the  money  counts,  or  on  return  full  accounts,  this  circumstance 
the  note  as  it  stood  before  indorsed,  must  operate  unfavorably  to  him.  Ibid. 
and  hence  they  can  probably  recover  on  6.  The  assignee  is  entitled  to  a  return 
those  counts  for  the  original  considera-  of  the  articles  at  the  end  of  the  lease 
tion  in  the  name  of  the  plaintiff,  if  an  which  the  lessor  originally  furnished,  or 
amendment  was  made,  adding  that  he  thcVr  full  value  at  the  end  of  the  term, 
sues  in  their  behalf,  and  as  their  Presi-  with  interest,  if  they  have  not  been  worn 
dent.                                              Ibid.  out.                                                Ibid. 

8.  But  such  a  recovery  could  not  be  7.  He  has  the  same  right  to  those 
had  on  the  special  count  on  the  note,  by  purchased  with  the  earnings  before  the 
him  as  indorsee,  without  averring  in  th^  new  partnership ;  and  to  that  portion 
declaration  also,  that  the  note  was  pay-  which  his  interest  covers  in  the  corn- 
able  to  the  Thwings,  as  their  agents,  pany,  of  the  value  of  the  new  tools, 
and  that  they  could  have  sued  in  this  plates,  materials,  and  machimary,  bought 
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or  made  by  the  oompeny,  while  the  from  aboTe  in  a  canal  round  and  below 

leasee  was  a  partner  in  nis  behalf.  Ibid,  complainants  and  their   dam   without 

8.  So,  in  proportion  to  his  share,  he  permitting  it  to  fall  into  the  lower  dam, 

has  a  right  m  what  was  due  the  lessee  the  parties  each  hold  an  undivided  half 

in   1838,  as  well  as  to  the  company  in  of  the  water  as  tenants  in  common. 

1839,  for  work  preTiously  performed.  StiUman  t.  H^tlc  Rode  Man.  Co,    638 

lirid.  2.  An  injury  to  a  party,  half  of  the 

«  water  by  diversion,  may  be  prosecuted 

MANDAMUS.  personally  in  the  State  where  the  injury 

1.  A  mandamus  to  a  Court  implies  is  done,  or  the  injury  to  the  mills,  &c., 
some  censure  on  it,  as  well  as  on  the  may  be  prosecuted  in  the  State  where 
party,  and  is,  therefore,  not  to  be  issued  they  are  situated.  Jbid. 
where  there  has  been,  to  appearance,  an  3.  The  easement  or  serrices  which 
honest  exercise  of  a  discretion  confided  the  party  has  to  half  the  water  are  not 
to  it  by  law.            Laddv.  Tudor.    325  identical  with  the  locality  of  the  property 

2.  Qtiere^If  it  lies  from  Courts  of  the  from  which  derived,  snd  the  injury  being 
United  States  to  Judges  of  State  Courts,  committed  in  Khoic-lsland  by  respond* 

^id,  enta,  this  Court  has  jurisdiction  there 

MARSHAL.  of  the  injury,  otherwise  no  remedy  by 

1.  A  fee  is  allowable  to  a  Marshal,  as  injunction  could  exist.  Ibid. 
for  **  a  service"  when  a  writ  or  warrant  4.  The  code  of  laws  which  govern 
is  executed  by  him ;  but  not  otherwise,  must  be  that  of  the  State  beyond  the  di- 
Charces  for  **  aid"  or  assistance  are  al-  viding  line  or  where  the  injurious  act  is 
lowed,  where  the  nature  of  the  case  ren-  done.  Ibid, 
ders  it  proper,  and  the  amount  claimea  5.  A  crime  may  continue  into  two 
is  shown  to  be  reasonable.  States,  and  be  punishable  in  both.    So 

Ex  parte  Parit.    227  also  civilly  a  wrong  doer  may  be  held 

2.  A  fee  is  allowed  for  a  commitment,  liable,  either  where  the  direct  act  was 
when  made  under  an  order  of  the  Court,  done,  or  where  the  consequential  injury 
or  in  execution  of  a  mittimus,  but  not  took  place.                                     Ibid. 
in  other  cases.                               Ibid.  6.  The  remedy  by  injunction  is  a  spe- 

3.  A  fee  is  proper  for  a  dischartre  cific  one.  or  quasi  m  rem^  and  whether 
when  a  prisonei  is  released  «»ntirely  the  nuisance  be  in  fact  in  Rhode  Island 
from  custody;  but  not  when  brought  or  Connecticut,  it  must  be  enjoined 
into  Court  for  trial  or  testifying.  Jhia.  against  where  it  is.                        Ibid. 

4.  A  charge  for  keeping  prisoners  at 
seventy-five  cents    a  day,  when  their  MORTGAGE. 

board  is  paid  for  by  the  government,  and  1.  A   temporary   injunction  will   be 

they  are  in  prison,  and  the  Court  not  in  granted  against  the  sale  of  mortgaged 

session,  is  inadmissible,  either  as  reason-  premises  under  a  power  to  sell  in  the 

able  or  under  any  statute  of  the  State  of  conveyance,  if  the  assignee  of  the  mort- 

Maine.                                            Ibid.  gagor  bought  in  ignorance  of  the  exist* 

6.  An  order  to  commit  a  witness  for  enoe  of  such  a  power  and  the  mortgage 

not  recognising  in  a  criminal  case  to  containing  it  was  not  recorded, 

appear  and  testify,  or  for  a  contempt  of  Flalt  v.  JUcClure.    151 

Court,  need  not  be  in  writing  and  seal-  2.  But  he  will  be  allowed  time  only  to 

ed ;  but  it  is  best  to  enter  it  on  the  raise  the  mortgage  money  now,  instead 

records,  and  a  copy  be  taken  by  the  of  the  end  of  three  years,  unless  ha 

Marshal  to  file  with  the  jailor.      Ibid,  alleges  and  proves  fraud  in  the  trans- 

6.  Many  of  the  duties  performed  by  action  by  both  parties  to  it.          Ibid. 

Marshals  during  the  sittings  of  Uourta,  3.  Such  a  power  to  sell  in  a  mortgage 

are  considered  as  covered  and  paid  for,  is  legal,  but  has  been  questioned  in  some 

by  the  per  diem  allowance  for  attendance  places  and  in  others  held  to  be  illegal, 

on  Courto,  and  must  not  be  charged  as  and  is  not  so  common  here  as  to  raise  a 

independent  services.                   ibid.  presumption  of  its  existence  when  the 

deed  has  not  been  seen.  Ibid, 

MILL9. 

1.   Where  eomplainanto  own  a  dam  NEW  TRIAL, 

and  water-power,  with  the  adjacent  land  1.  It  Is  not  sufficient  ground  for  a  new 

in  Connecticut  running  to  the  centre  of  trial  if  the  verdict  is  against  the  weight 

the  river,  which  is  the  dividing  line  from  of  evidence,  provided  some  existed  on 

Rhode  Island,  and  the  respondenta  on  both  sides,  which  was  contradictory,  and 

the  Rhode  Island  side  own  the  land,  it  does  not  clearly  appear  that  the  verdict 

dam  and  water-power  to    the  central  was  given  by  mistake,or  any  willful  abuse 

thread,  and  also  one-half  a  dam  above  of  power.    Carr  v.    OaUf  38 ;   Fearing 

this,  respondenta  carried  half  the  water  v.  IH  Wo(f,  185 ;  Aikm  v.  jBsmat,  348. 
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2.  A  new  trial  will  not  usually  he  which  it  might  be  taferred,  bat  siiioe  the 
ordered  on  account  of  the  interest  of  a  trial  the  insolvent  has  disclosed  that  th« 
witness,  if,  from  the  facts,  it  appears  the  notes  were  in  fact  seasonably  returned 
interest  would  -probably  be  released  on  to  him.  ^  ibid. 
another  trial  and  the  verdict  be  the  same  11.  His  admissions  or  statements  ■■ 
way.                      Macy  ▼.  De  Wotf.    193   to  such  a  prior  transaction,  made  sinC9 

3.  If  a  new  trial  is  asked  for  newly   his    propertjr   was   transferred   to   aa- 
discovered  evidence,  it  muU  clearly  ap>    eigneea,  and  in  a  suit  which  they  defend 

Gar  not  to  have  been  known  before,  nor  are  not  competent  evidence,  and  mudi 
merely  cumulative  of  old  points,  nor  less  are  they  sufficient  to  justify  a  new 
left  uncertain  what  it  is  and  whether  it  trial,  when  the  plaintiffs  decline  to  swear 
be  new  and  important ;  or  whether  the  that  these  (acts  are  newly  discovered  by 
witness  be  credible  who  is  to  prove  them.   them.  Ihkf. 

Ibid.  12.  Such  assignees  may  defend  on  the 

4.  Where  the  action  is  foramisfeas-  groundof  fraud  or  want  of  consideration, 
ance  in  violating  a  patent,  and  ^2000  and  in  cases  where  the  insolvent  could 
damages  are  given,  tne  Court  will  not  not,  as  they  represent  the  other  creditors 
set  it  aside  on  the  ground  that  they  are  in  this,  rather  than  the  debtor,  ibid. 
excessive,  unless  they  are  plainly  and  13.  Nor  will  a  new  trial  be  granted  for 
largely  beyond  the  injury  inflicted.  the  concealment  at  the  trial  of  the  actual 

Atken  v.  BemU,  348  return  of  the  old  notes,  unless  that  fact 
6.  A  new  trial  will  be  granted  for  was  known  to  the  assignees,  and  con- 
newly  discovered  evidence,  if  there  was  cealed  by  them  and  not  by  the  insolvent, 
not  gross  neglect  in  not  procuring  it  at  as  the  assignees  are  the  virtual  defend- 
the  first  trial,  and  if  it  is  not  merely  ants,  and  the  debtor  here  was  in  feeling 
•cumuhitive.  JSvidenoe  is  cumulative  if  friendly  to  the  plaintifis,  rather  than  the 
it  relates  to  the  same  subordinate  or   defendants.  ^  ^  ibid, 

specific  fact,  to  which  proof  was  before  14.  Due  diligence  required,  in  such  a 
adduced  of  a  like  character,  but  not  case,  that  the  plaintiffs  should  have  in- 
when  it  is  a  new  fact  respecting  the  quired  of  the  debtor  and  obtained  and 
general  question  or  point  in  issue.  used  the  old  notes  at  the  former  trial. 

Bf'd.  ibid. 

6.  Costs  of  the  former   trial   must   PARTNERSHIP. 

usually  be  the  terms  for  a  new  trial  on     ^  1.  The  partnership  property  is  respon- 

the  ground  of  newly  discovered  evidence,   sible  for  what  is  due  to  a  partner  retiring, 

/6id.  Aiktn  v.  Bemi».    348   and  if  not  enough  to  satisfy  the  claim, 

7.  Where  one  has  accepted  drafts  to  each  member  is  liable  for  the  residue  in  a 
accommodate    another,   payable    at    a   ratio  with  his  interest. 

future  day,  he  may  take  notes  payab^.e  Ferkim  v.  Cicrrisr.    69 

at  that  day  as  security.    And  if,  in  the       2.   Part  owners  of  whale  ships  are 
mean  time,  the  debtor  is  likely  to  fail,   not,  merely  as  such,  partners. 
he  may  exchange  these  notes  for  others  Aiacy  v.  /)c  Wo^.    193 

on  demand  and  sue  them  before  the   PATENT. 

drafts  are  paid,  and  attach  property  as  1.  In  a  patent  for  an  improvement  in 
security.  The  exchange  may  be  agreed  the  machinery  to  grind  knives,  it  is  ne- 
on and  the  new  notes  taken  and  put  in  cessary,  by  the  act  of  Congress,  not  only 
suit  at  once,  if  the  old  ones  are  agreed  to  describe  the  machine  to  be  used  under 
to  be  returned,  and  are  in  fact  soon  re-  the  patent,  but  to  distinguish  what  part 
turned.  Whetmore  v.  Murdoch.    380   of  it  or  what  combination  under  it,  is 

8.  But  the  parties,  under  such  cir-  new,  or  is  the  improvement  claimed  to 
eumstinces,  being  relations,  and  the  be  invented.  It  is  made  necessary,  also, 
debtor  going  into  insolvency  the  next  by  that  act,  to  do  this  in  clear,  intelli- 
day  after  the  new  notes  are  executed  and  gible,  and  certain  terms.  This  is  not 
the  attachment  made,  are,  with  other  now  required  to  be  done  with  so  great 
circumstances,  some  evidence  of  collu-  accuracy  as  was  formerly  exacted,  nor  to 
■ion  and  want  of  good  consideration.        be  done  in  technical  language;  but  it 

Ibid.       must  be  made  with  reasonable  certainty 

9.  A  verdict  given  against  the  validity  and  clearness.  It  may  be  done  in  a 
of  the  new  notes,  will  not,  in  such  case,  summary  at  the  close  of  the  specifics- 
be  set  aside  as  against  the  weight  of  tion,  disclosing  as  new  any  of  the  ma- 
evidence,  ibid.       chine  before  described,  which  is  old  in 

10.  Nor  will  it  be  set  aside  on  the  its  parts,  or  in  combination,  or  it  may  be 
ground  of  newly  discovered  evidence,  if  done  in  the  summary,  referring  in  terms, 
at  the  trial  it  was  not  proved  directly  or  by  implication,  to  other  parts  of  the 
that  the  old  notes  had  been  returned,  specification  for  assistance,  and  in  such 
though  circumstances  were  shown  from  case  the  other  parts  are  to  be  considered 
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M  explanatory  of  the  summaiy,  or  a 
portion  of  it,  for  this  purpose. 

Hooey  ▼.  Stewtu.    17 

2.  In  this  case,  the  sammary  appeared 
to  olaim  a  traverse  motion  of  a  part  of 
the  grinder,  in  combination  with  a  rotary 
one,  so  as  to  bring  np  the  knife  to  the 
stone  steadily,  though  spiral  in  form. 
On  referring  to  other  parts  of  the  speci- 
fication, as  to  what  his  invention  con- 
sisted of,  it  still  seemed  to  be  the  com- 
bination of  those  two  motions,  and  it 
was  held  that  such  a  combination,  when 
connected,  as  here,  with  the  mode  of 
effecting  it,  was  a  legal  subject  of  a 
patent.  Jbid. 

3.  But  it  being  conceded  that  it  was 
not  original,  the  plaintiff  was  not  allowed 
now  to  consider  his  invention  or  im- 
provement to  be  the  stock  used  in  the 
machine,  or  the  goose-neck,  pressing 
the  blade  against  the  stone  when  he 
had  not  distinguished  either  of  them  in 
any  portion  of  the  specification  as  the 
new  and  particular  improvement  he  had 
made,  nor  done  it  alt  wiUi  reasonable 
certainty.  ibid. 

4.  It  is  not  enough  to  describe  a  ma- 
chine containing  the  stock,  or  goose- 
neck ;  but  he  must  state  further,  that 
they,  or  one  of  them,  is  what  he  claims 

.  to  have  invented,  either  as  a  new  part, 
or  used  in  a  new  combination,  if  such 
be  the  fact.  Ibid. 

6.  So  if  he  claims  the  whole  machinery 
M  newly  invented,  either  in  parts  or  in 
•ombinstion,  he  must  state  that  dis- 
tinctly ;  and  it  will  auffice  if  he  really 
invented  the  whole  combination,  or  all 
the  parte.  But  if  he  claims  too  much, 
or  too  broadly,  it  will  be  fatel,  unless 
the  ezeess  is  disclaimed.  Ibid. 

6.  If  his  particular  improvement, 
which  he  really  meant  to  claim  as  new, 
is  not  distinguished  from  the  rest  of  the 
machinery,  as  new,  nor  in  sufficiently 
clear  terms  set  out,  the  only  mode  of  ob- 
viating the  difficulty  is  either  by  an 
amended  specification  or  a  new  patent. 

Ibid. 

7.  When  a  special  stetute  extends  a 
patent  for  seven  years,  the  original  pa- 
tent must  be  treated  as  in  law  for  seven 
years  longer.  So  must  a  patent  be, 
which  is  extended  seven  years  by  the 
Board  of  the  Patent  office.  An  onginid 
patent,  extended  in  both  of  thene  ways, 
must  be  considered  as  a  patent  for  twen- 
ty-eight years. 

IVoodworth  y.  Eduxtrdi.    129 

8.  The  specification  for  both  exten- 
sions is  the  original  specification.  If 
all  are  surrendered  and  an  amended  one 
issued,  the  new  letters  should  be  for 
twenty-eight  years.  If  the  old  specifi- 
cation had  been  a4jndged  good,  bat  wm 


still  questioned  and  litigated,  and  ap- 
pears to  be  in  seme  degree  inoperative 
from  certain  defecto,  supposed  to  have 
happened  by  mistake,  the  Commissioner, 
on  its  surrender,  may  issue  new  letters 
for  twenty-eight  years,  with  an  amended 
specification  -,  and  if  he  does,  they  will 
be  presumed,  till  the  contrary  is  shown, 
to  be  for  the  same  invention,  and  for  a 
defect  rendering  the  old  letters  in  some 
degree  inoperative,  and  which  happened 
from  inadvertence  or  mistake.      Ibid. 

9.  TVlien  a  demurrer  for  these  causes 
is  overruled,  the  respondents  may  have 
leave  to  answer  further  by  the  pa3rment 
of  costo,  and  they  may  farther  contest  a 
temporary  injunction,  though  after  an 
order  to  file  testimony  in  it  none  was 
filed,  bat  merely  a  demurrer.        Ibid. 

10.  But  after  such  neglect  of  the  order 
and  the  overruling  of  the  demurrer  m 
bad,  the  case  will  not  be  opened  for  fur- 
ther hearing  as  to  the  temporary  injunc- 
tion, but  be  treated  as  if  the  facts  were 
confessed,  unless  an  affidavit  is  filed  that 
the  course  pursued  was  not  for  delay, 
and  mdemnity  is  also  filed  against  any 
damage  caused  by  the  delay  and  the  use 
of  the  machine  against  which  an  injunc- 
tion is  desired.  Ibid. 

11.  Where  one  respondent  ran  a  plan- 
ing machine  and  two  others  owned  it, 
the  injunction  was  issued  as  proper 
against  the  three.  ibid. 

12.  After  the  supposed  inventor  of  a 
machine,  in  a  contest  with  these  plain- 
tiffs in  another  circuit,  had  been  enjoined 
not  to  use  that  machine,  because  an  in- 
fringement on  the  plaintiffs',  those  pur- 
chasing it  of  the  supposed  inventor,  so 
enjoined,  cannot  be  allowed  to  use  it 
while  that  injunction  remains  in  full 
force  and  the  grounds  of  that  decision 
are  in  no  way  overturned.  Ibid. 

13.  But  wnere  the  respondents  deny 
the  validity  of  the  patent  of  the  |>lain- 
tiifs,  the  Court  will  dissolve  the  injunc- 
tion at  the  next  term,  if  the  suit  at  law 
is  not  by  that  time  brought  against 
them  to  try  that  validity.  loid. 

14.  The  terms  imposed  on  the  suit 
are,  that  the  trial  be  confined  to  the  ob- 
jections set  up  by  the  respondents  in 
their  answer  and  affidavit  against  the 
validity  of  the  patent,  and  that  the  ac- 
tion may  be  in  the  name  of  any  one 
claiming  an  interest  in  this  District, 
which  is  supposed  to  have  been  violated 
by  the  respondents.  Ibid. 

15.  Where  a  patent  for  a  saw-set  de- 
scribes it  as  having  a  hammer  of  iron 
with  a  steel  point,  and  says  nothing  of 
any  other  material  or  equivalents,  and 
the  evidence  was,  that  a  hammer  entire- 
ly of  steel  had  first  been  tried  and  aban- 
ooned  by  the  patentee,  before  taking 
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out  hu  letters  in  thie  form,  doabts  exiet, 
whether  eaW'sett  made  by  the  defendant 
with  hammers  entirely  steel  are  a  viola- 
tion.  Aiken  t.  Bemis.    348 

16.  See  Ik  JUNCTION,  1,  2. 

PATMENT. 

1.  In  an  action  on  a  long  running 
mcconnt  between  the  parties,  of  notes, 
aeceptaneee,  ftc,  if  the  debtor  transfer 
a  note  or  draft  to  the  plaintiffs,  which  is 
due  at  a  ftiture  day,  and  giTe  no  diree- 
.tion  on  what  claim  the  money  when  col- 
lected shall  be  applied,  the  creditor  may 
apply  it  before  action,  and  if  he  do  not, 
the  Court  may  at  the  trial. 

Wfutmore  ▼.  Mwrdoek,    S90 

2.  The  true  application  of  it  by  them 
is  to  such  of  the  claims  as  seem  most 
proper  under  all  the  circumstances :  as 
to  one  not  bearing  interest,  if  others 
do ;  one  not  secured,  if  others  are ;  one 
owned  in  his  own  right,  if  others  are 
not ;  and  finally,  if  none  of  these  exist, 
to  the  oldest  demand.  Ibid. 

8.  But  if  one  of  the  claims  is  not  dne 
when  the  draft  is  receiTcd,  or  is  sup- 
posed to  be  otherwise  secured  before  the 
money  is  collected  on  this  draft,  or  if 
the  creditor,  when  it  is  collected,  credits 
it  generally  and  informs  the  assignees 
beforehand  that  when  receiTed  it  will 
reduce  their  general  balance  so  much, 
the  money  should  be  applied  to  the  old- 
est demand  or  be  considered  as  applied 
generally  to  the  whole  account  by  the 
creditor  when  he  received  it.        laid* 

4.  J  f  notes  arc  given  to  secure  accept- 
ances, and  are  found  ajgainst  by  a  jury 
for  want  of  consideration  or  fraud,  the 
money,  when  actually  paid  on  the  ac- 
ceptance before  the  suit,  may  be  recov- 
ered as  not  merged  by  those  notes.  But 
the  sum  received  by  the  creditor  on  the 
draft  cannot  be  applied  first  to  such  de- 
mand, when  the  debtor  did  not  so  direct, 
nor  the  creditor  so  enter  it,  but  both  re- 
sorted to  what  they  considered  other 
security  for  the  payment  of  what  might 
be  so  advanced  on  those  acceptances. 

md, 

FLBADING. 

1.  Where  an  agreement,  not  under 
seal,  is  to  account  with  A,  or  reconvey 
to  him  certain  property,  and  to  do  the 
same  to  B  with  other  property,  and  to 
both  with  still  different  estate,  as  it  came 
in  those  ways  from  A  and  B,  and  from 
both,  a  separate  action  lies  for  A  for  his 
separate  proportion. 

JewetlY,  Cunard,    2T7 
2.  See  Assumpsit. 

POOR  DEBTOR. 

1.  A  debtor  in  prison  and  refused  to 
be  allowed  to  take  the  poor  debtor's 


oath  by  a  Commissioner,  may  afterwards 
be  allowed  to  take  it  by  another  Com- 
missioner, if,  in  the  mean  time,  he  has 
gone  into  insolvency  and  surrendered 
all  his  property  to  assignees. 

Ex  parte  Snow.    490 

2.  It  is  not  the  same  question  in  both 
cases,  but  his  right  relates  to  a  different 
period,  and  to  a  different  condition  of 
nis  property.  &id. 

3.  A  second  hearing  micht  also  be 
proper  in  such  case,  whenever  a  mistake 
or  other  facts  appeared,  which  would 
justify  a  rehearing  or  new  trial  in  other 
proceedings.  Rid. 

4.  It  IS  probable  that  in  such  case  the 
decision  of  the  District  Judge  allowing 
a  second  examination,  and  it  being  had 
and  the  oath  allowed,  must  be  regarded 
as  conclusive  in  favor  of  them  in  a  peti- 
tion by  the  debtor  for  a  habeas  corpus^  to 
the  jailor  for  refusing  to  discharge  him. 

Ibid. 
6.  Especially  maj  they  be,  unless  so  de- 
fective as  to  be  void  on  the  face  of  the 
record,  or  unless   appearing   on  facts 
shown  to  be  entirely  erroneous  and  nulL 

Bid. 

6.  Where  the  debtor  appears  to  have 

surrendered  all  his  property  fairly  and 

fully,  doubtful  points  should  incline  in 

favor  of  giving  nim  his  personal  liberty. 

Ibid. 
PRACTICE. 

1.  A  party  may  be  allowed  to  take  de- 
positions before  a  Master  in  Chancery, 
after  due  notice,  but  without  filing  the ' 
usual  interrogatories  previously,  if  the 
evidence  is  to  be  derived  from  books, 
chiefly,  not  yet  examined. 

RueeeU  v.  M'UUan.    157 

2.  An  order  is  proper  in  a  Bill  in 
Chancery,  to  produce  books  before  a 
Master,  or  in  Court,  which  may  be  in 
the  possession  or  control  of  the  respond- 
ent, and  be  referred  to,  though  generally 
in  the  answer.  Ibid, 

3.  If  the  respondent  offer  an  affidavit 
that  he  has  no  suoh  books  in  his  pos- 
session, it  will  not  prevent  the  order, 
but  may  be  satisfactory  to  the  Master  in 
his  favor.  Ibid. 

4.  And  if  it  turn  out  to  be  so,  the 
Court  will  not,  in  ordinary  cases,  re- 
commit them  to  the  Master  for  further 
interrogatories,  but  consider  his  decision 
final  unless  specific  mistakes  are  pointed 
out.  Ibid. 

6.  But  the  Court  will  give  a  mbpcena 
decee  tecumf  for  any  witness  to  bring  in 
the  books  who  is  supposed  to  have  them, 
and  will  aid  to  ferret  out  and  punish 
any  evasion  of  its  order.  Ibid. 

6.  Rules  of  the  Court  may  be  waived 
or  modified  for  good  reasons.        Ibid. 

7.  The  Report  of  a  Master  In  Chan- 
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eery,  like  the  yerdlct  of  a  juij,  relates 
only  to  facts,  and  as  to  them  will  not  be 
reoonaidered  and  set  aside,  unless  some 
dear  mistake  or  abuse  of  power  is  shown. 

Maaon  t.  Croiby.    258 

8.  The  burthen  of  proof  is  on  the 
party  objecting  to  the  report.        Ibid, 

9.  Third  persons,  after  a  contract  is 
executed,  cannot  question  its  considera- 
tion. Ibid, 

10.  If  a  Master  err  in  some  respects, 
which  do  not  appear  to  have  produced 
results  materially  different  from  what 
would  otherwise  have  happened,  it  is  no 

S round  for  setting  aside  or  recommitting 
is  report.  Ibid, 

11.  If  a  citizen  of  another  State  is 
9ued  in  Massachusetts  by  a  citizen  of 
the  latter  State,  in  her  Court  of  Com- 
mon Pleas,  the  action  may  be  removed 
to  the  Circuit  Court  of  the  United 
States,  though  it  does  not  appear  on 
the  face  of  the  writ,  that  the  defendant 
was  a  citizen  of  another  State. 

Ladd  ▼.  7\tdor,    325 

12.  The  value  of  the  matter  in  dis- 
'  pute  must  appear  to  be  over  $d^  to 

justify  such  removal,  but  it  may  appear 
by  the  ad  damwum  in  the  writ,  when  the 
declaration  discloses  no  precise  sum,  or 
by  the  declaration  in  preference  to  the 
writ,  if  a  sum  certain  be  claimed  there. 
And  if  any  doubt  exists,  from  different 
counts  claiming  different  sums  or  the 
subject  bein^  real>estate,  what  is  the 
real  amount  m  dispute,  the  Court  below 
may  inquire  into  it  by  evidence.  Ibid, 

13.  If  that  Court  become  satisfied 
that  the  plaintiff  intended  to  recover  no 
more  than  %5Wi  it  is  justified  in  not  al- 
lowing the  action  to  be  removed,  but  it 
must  not  by  a  release  of  damages,  amend- 
ments or  otherwise,  permit  tne  right  to 
remove  the  action  to  be  taken  away, 
where  the  plaintiff,  at  the  time  of  the 
application,  clearly  appears  to  have 
sought  to  recover  more  than  ^500. 

Jbid, 
BEHEARING. 

1.  A  rehearing  should  be  allowed  in 
equity  for  reasons  sufficient  to  justify  a 
new  trial  at  common  law,  but  in  gene- 
ral only  then.  If  it  be  asked,  so  as  to 
open  the  case,  and  offer  new  evidence 
to  one  of  several  points,  the  evidence 
must  not  have  been  known  and  have 
been  neglected  to  be  used. 

BetUUy  v.  Phelpa.    403 

2.  Nor  is  it  sufficient  ground  for  a  new 
hearing,  that  some  of  Uie  evidence  put 
in  on  uie  other  side  to  that  point,  was 
Dot  specially  referred  to  in  the  opinion  of 
the  Court  if  it  was  arsued  by  the  coun- 
sel on  both  sides  and  considered  bv  the 
Court.  loid, 

3.  If  It  be  probable  that  on  a  new 


hearing  and  new  evidence,  the  value  of 
certain  property  mi^ht  be  shown  to  be 
less,  ana  that  question  is  important  to 
one  of  the  points  in  the  case,  it  ^iil  be 
no  ground  for  a  rehearing,  if  the  evi- 
dence was  not  before  offered  from  negli- 
gence, and  if  there  are  other  points 
which  decide  the  case  independent  of 
this  one,  to  which  the  new  testimony 
relates.  Ibid, 

4.  In  a  bill  in  equity  that  avers  a  deed 
to  have  been  a  mortgage,  it  is  not  neces- 
sary to  add  that  it  became  so  by  a  de- 
feasance, in  order  to  let  in  proof  of  a  de- 
feasance, and  if  this  point  were  doubtful, 
the  objection  should  have  been  taken  at 
the  hearing,  and  being  omitted,  it  fur- 
nishes no  suificient  ground  for  a  rehear^ 
ing.  Mbid, 

6,  A  rehearing  will  not  be  granted  in 
this  Court  merely  on  a  certificate  of 
counsel,  stating  as  a  reason  only  an 
error  in  law  on  a  particular  point. 

7'vfUY.T\iftt,    426 

6.  There  should  be  shown,  in  order  to 
justify  a  rehearing,  some  new  fact  or 
precedent  or  some  specific  mistake. 

Ibid. 

7,  The  same  Court  should  not  be 
asked,  on  the  same  facts,  and  cases, 
and  arguments,  to  consume  ^the  public 
time,  and  consider  whether  to  change 
its  opinion  or  not,  but  such  an  examina- 
tion belongs  more  properly  to  an  a|>pel« 
late  tribunal.  Ibia, 

RULES  OP  COURT. 
1.  See  Abatembxt,  2,  3. 

SALE. 

1.  Where  usury  is  averred  to  hare 
taken  place  between  A  &  Co.  and  fi  in  a 
loan  of  monev  and  sale  of  goods,  if  B 
afterwards  sell  the  same  goods  to  C,  the 
latter  cannot  take  advantage  of  such 
usury.  Simptony,  Iriggin,    413 

2.  So  if  f^and  or  misrepresentation 
existed  as  to  the  goods  in  the  sale  be- 
tween A  &  Co.  and  B,  no  recovery  eaa 
be  had  by  C  for  it,  against  A  &  (/O., 
unless  they  were  practiced  on  C  also  by 
A  &  Co.,  and  in  that  last  sale,  if  done  by 
A  alone,  he  must  be  prosecuted  alone 
for  what  he  did  alone  and  wrongfully. 

Ibid. 

3.  Averments  by  a  vendor  as  to  the 
price  or  value  of  an  article,  if  exagger- 
ated, are  not  so  strong  evidence  of  fraud, 
as  erroUeous  averments  in  relation  to 
title  or  other  material  facts  more  exclu- 
sively within  his  own  knowledge. 

Ibid. 

4.  And  if  an  article  like  tobacco  in 
kegs  is  sold,  and  is  partly  opened  for 
inspection,  and  more  is  offered  to  be 
opened,  and  the  quality  turns  out  to  be 
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woTM  thAii  eitlMr  party  lupposed,  the 
Tandor  is  net  limbla  for  fnaa,  nor  can 
that  aale  or  a  atibsequent  sale  of  the 
article  be  rescinded  on  that  ground. 

Rid. 
6.  If  a  Tendee  diaooTers  articles  bo 
purchased  to  be  of  leas  Talue  than  he 
supposed,  and  wishes  to  rescind  the 
contract  on  that  account,  or  for  fraud 
practiced  in  the  sale,  he  should  offer  to 
return  the  articlea,  and  not  dispose  of 
them  at  public  auction,  and  proceed  in 
equity  for  damages  merely.  Ibid, 

6.  Ihe  remedy  for  damages,  in  such  a 
case,  is  full  at  law.  Ibid. 

7.  If  B,  in  an  exigency  to  obtain 
money,  or  suffer  a  large  loss,  agree  to 
give  more  for  an  article  on  long  credit 
than  its  market  value,  in  order  to  sell  it 
soon  and  raise  a  part  of  the  money,  the 
■ale  is  not  void  for  oppression,  and 
probably  not  for  usury,  if  nothing  mate- 
riid  was  concealed,  and  the  vendor  was 
not  the  creditor  of  the  purchaser,  nor  a 
money  lender,  but  a  dealer  in  goods  like 
those  sold.  Ibid. 

SHIPPING. 

1.  ▲  seaman  stands  in  relation  to  the 
master  of  a  vessel  like  a  child  to  a 
parent,  or  an  apprentice  to  a  master,  or 
a  scholar  to  a  teacher,  so  far  as  regards 
obedient  and  respectful  deportment,  and 
is  punishable  corporally  for  a  deportment 
or  language  not  obedient  or  respectful. 

FutUr  V.  Colby.    I 

2.  The  punishment,  however,  must  be 
not  excessive,  considering  the  nature  of 
the  offence,  and  a  single  blow  with  the 
hand,  producing  no  wound,  is  not  so. 

Rid. 

3.  A  seaman  on  receiving  such  a  blow 
for  such  an  offence  is  not  justified  in 
drawing  and  brandishing  a  knife  or  an 
axe ;  nor  is  he  justified  in  using  them 
to  prevent  his  arrest,  whether  for  the 
original  offence  or  the  use  of  the  knife. 

Ibid. 

4.  The  master  is  authorised  to  order 
the  mate  to  assist  him  to  make  such  an 
arrest;  and  the  mate  and  the  master 
may  seise  deadly  weapons  in  order  to 
resist  those  of  that  character  in  the 
hands  of  the  seaman,  and  to  put  down 
mutinous  and  insubordinate  conduct  in 
him  and  the  rest  of  the  crew,  dangerous 
to  the  officers  and  the  safety  of  the  ves- 
sel  and  to  restore  order  and  obedience  on 
board ;  and  if  necessary,  may  use  them 
for  this  last  purpose ;  a  seaman  has  no 
right  to  refuse  to  lay  down  such  deadly 
weapons,  till  the  officers  do  theirs*  first, 
and  is  not  protected  from  further  vio- 
lence  in  suck  case,  by  law,  if  retreating 
to  the  prow  of  the  vessel,  or  by  any 
other  course  than  obedience.        laid. 


6.  Btttifthenpimiahediapropeiiy,or 
too  severely  for  a  paat  offence,  he  haa 
full  redress  on  his  return ;  or  if  attacked 
without  provocatitm  or  disobedienoe  on 
his  pait,  he  can  defend  himself;  and 
under  all  excessive  blows  and  puniah- 
ment  for  disreapect  or  disobedience,  he 
can  justify  as  a  child  or  apprentice  or 
scholar  resisting  the  excess.         Jbid. 

6.  In  the  present  improved  condition 
of  seamen,  it  is  best  not  to  punish  car- 
poridly  any  except  minors  for  slight 
offences  ;  and  unless  in  case  of  mntmy 
and  imminent  peril,  it  is  better  to  delay 
all  punishment  till  the  parties  have  full 
time  to  become  cool  and  apologise. 

Jbid. 

7.  If  one  who  advances  supplies  for  a 
ship,  does  it  at  first  on  the  sole  credit  of 
one  part  owner,  or  afterwards  takes  his 
separate  note  for  ths  amount  and  gives 
time  on  it  after  due,  so  that  the  other 
part  owners  settle  with  him,  as  having 
paid  or  been  accepted  as  paymaster  of 
the  amount,  it  bars  a  recovery  asainst 
the  other  owners.  Maey  v.  De  Wol^.  193 

8.  Agreements  between  the  part  own- 
ers before  fitting  out,  may  be  proved  on 
their  part  by  their  conversations,  testi- 
fied to  by  others,  as  it  is  evidence  of  a 
contract  made  between  them,  and  is  a 
part  of  the  re»  guta  of  the  fitting  out. 

Ibid. 

9.  A  usage  for  a  consignee  of  a  vessel, 
who  is  also  owner  of  the  cargo,  to  charge 
a  commission  on  the  freight  paid  by  him- 
self to  the  captain  is  imreasonable,  and 
therefore  not  binding. 

JtUisony.Ln.    368 

10.  An  agent  shipped  a  cargo  t)  his 
principal  in  England,  and  in  the  charter 
party  the  vesselwas  "  addreaud  to  *'  the 
principal,  those  words  bein^  used  to  cut 
off  any  claim  for  commissions  on  the 
fi  eight.  Held  that  the  principal  had  no 
right  to  any  such  commission,  and  that 
in  estimating  the  freight  which  was  ex- 
pressed in  dollars,  the  pound  sterling 
was  to  be  reckoned  at  its  mercantile 
value  in  dollars  at  the  place  where  the 
freight  was  payable.  Jbid. 

11.  Where  a  vessel  is  chartered  to 
another  for  a  voyage  to  Calcutta  and 
back,  to  carry  all  lawful  goods  placed  on 
board,  and  for  a  gross  snm  for  freight 
out  apd  back,  to  the  entire  capacity  of 
the  vessel,  it  must  be  considered  to  mean 
all  goods  not  contraband  nor  diseased, 
and  as  many  of  them  as  can  be  put  on 
board  without  making  the  vessel  draw 
too  much  Ibr  safety. 

IVuUmr.MmoL    436 

12.  If  the  goods  put  on  board  are 
heavy  articles,  and  befbre  the  ship  is  full 
sink  her  as  low  as  is  usual  and  proper 
without  extim  danger,  the  owners  or 
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BUftter  of  tlie  restel  may  lefase  to  take 
more  without  violating  the  charter  party. 

18.  The  test  of  safety  is  the  depth  the 
Tessel  was  built  to  draw,  the  depth  her 
oflSeers  in  several  years'  experience  had 
found  to  be  sufficient,  the  depth  those  of 
ez|>erience,  on  the  spot,  after  careful  ex- 
amination, reported  to  be  proper,  and 
the  depth  which  several  other  vessels  at 
the  same  time  and  place  loaded  to,  con- 
sidering  their  comparative  tonnage. 

Ibid. 

14.  If  the  vessel  took  on  board  in 
weight  nearly  double  her  measured  ton- 
nage, and  was  in  good  repair  and  well 
manned,  she  was  not  a  defective  or  im- 
perfect vessel,  though  she  would  not 
Dear  filling  up  entirely  with  a  cargo, 
most  of  which  consisted  of  such  heavy 
articles  as  saltpetre  and  linseed. 

Ibid. 

15.  Freight  contracted  for  in  gross  for 
9l  voyage  out  and  in,  cannot  be  appor- 
tioned and  recovered  for  a  part  of  the 
cargo,  or  a  part  of  the  voyage,  unless, 
from  some  expression  in  the  contract, 
or  nature  of  the  voyage,  or  act  of  the 
hirer  of  tlie  vessel,  or  measure  of  the 
government,  an  apportionment  becomes 
feasible  and  just.  Ibid. 

16.  A  survey  of  the  vessel  by  other 
tea  captains,  who  reported  and  swear  to 
the  truth  of  the  result,  is  not  conclusive 
as  to  her  proper  depth,  but  is  a  sound 
measure  of  precaution  in  a  dispute  be- 
tween the  master  and  the  charterer?. 

Ibid. 

17.  The  inclination  of  Courts  should 
be  to  sustain  what  seems  prudenf  and 
watchful  over  life  and  property  in  such 
cases  by  a  master,  if  it  be  done  openly. 
after  full  notice  to  the  other  party,  ana 
under  circumstances  not  indicating 
either  groundless  timidity  or  selfishness. 

Ibid. 

18.  Where  goods  are  landed  at  the 
wrong  place  by  a  master,  and  then  re- 
loaded, the  expense  must  be  borne  by 
him  or  the  owners;  but  if,  during  his 
illness,  they  are  so  landed  by  the  mate, 
and  at  the  request  of  the  supercargo,  the 
agent  of  the  charterers,  the  latter  mast 
pay  the  expense.  Ibid. 

19.  If  the  charterers  were  to  pay  the 
expense  of  steam  to  tow  the  vessel  to 
sea,  if  drawing  over  seventeen  feet  of 
water,  and  if  they  ordered  the  use  of 
steam,  they  were  not  held  liable  when 
the  vessel  drew  over  eighteen  feet  and 
vwed  9Uam.  if  giving  no  such  order  by 
words  or  letters,  and  if  vcFsels  after 
went  down  and  to  sea  without  steam, 
though  drawing  over  seventeen  feet. 

I6id» 

VOL.  III.  48 


20.  OwDvt  of  whale  ships  are  not, 
merely  as  such,  partners. 

Afacy  V.  De  Wojf.    198 
SMUGGLING. 

1.  Where  a  person  had  in  his  store 
and  sold  cigars,  which  he  seemed  to  ad« 
mit  were  known  to  him  to  have  been 
smuggled,  it  is  competent  for  the  jury, 
unless  he  ofiier  rebutting  evidence,  to 
infer  from  such  admissions  both  that 
they  had  been  landed  without  license 
from  the  collector,  and  that  be  knew  it, 
and  was  keeping  or  storing  them  with 
such  knowledge.  This  constitutes  one 
offence  under  the  Act  of  Congress  of 
1799,  though  it*is  another  but  distinct 
ofieoce  to  land  foreign  merchandise 
without  license,  or  to  assist  in  doing  it. 

WaUk  V.  VnUid  States.    341 

2.  The  remedy  for  the  penalty  incurred 
in  such  cases  may  be  by  information  or 
debt.  Ibid. 

3.  If  the  information  is  filed  by  the 
District  Attorney,  on  behalf  of  the 
United  States,  though  expressed  to  be 
for  the  benefit  of  the  collector  and  all 
concerned,  it  will  be  sustained.    Ibid. 

8UEBTY. 

1.  Honey  not  paid  for  a  principal  be- 
fore action  brought,  cannot  be  recovered 
by  the  surety,  as  money  paid,  unless  on 
a  special  promise  to  pay  it  previously  ; 
and  if  that  promise  is  found  to  be  fraud- 
ulent, toe  money  actually  paid  after  the 
suit  may  be  recovered,  but  only  in  a  sep- 
arate subsequent  action. 

Whettnore  v.  Murdoch.    390 
TROVER. 

1.  See  BjLKKauPT,  1. 

TRUST. 

1.  A,  in  his  lifetime  purchased  a  sharo 
in  a  ship,  and  ^ave  to  JQ  a  bill  of  sale  to 
hold  the  same  m  trust  for  A,  taking  B*s 
bond.  A  afterwards  promised  B  that 
he  should  have  the  share  at  his  death. 
A  received  the  |)roflts  of  the  share,  and 
afterwards  in  writing  directed  the  trust 
to  be  conveyed  to  C,  and  died.  C  as- 
signed to  the  executors  of  A,  who 
brought  a  bill  against  B.  for  the  share. 

Lee  V.  Luther.    619 

2.  When  the  respondent  otfered  ||>arol 
evidence  to  show  a  declaration  of  gift  of 
the  trust  property  1o  him,  to  take  effect 
at  the  death  of  cestui  que  wm,  held  inad- 
missible to  contradict  the  written  declar- 
ation of  trust.  Ibid. 

3.  Semble,  if  made  at  same  time. 

Ibid. 

4.  Evidence  of  a  parol  gift  made  after 
the  declaration  of  trust  rebutted  by 
proof  that  the  cestui  que  uae  continued 
to  take  the  profits  of  the  share.    Ibid, 


i 


666 


IffDSX^ 


6.  A  parol  promise  to  the  trustee  that 
he  shoold  hare  ^e  share  after  the  death 
of  the  cutMti  qu€  IMC,  U  not  an  absolute 
gift,  and  is  revocable  at  pleasure. 

6.  Nor  can  an  action  be  supported  on 
it*  if  afterwards  the  rcsltii  que  ws  makes 
a  new  disposition  of  the  same,      ibid, 

7.  Here  A  has  made  a  new  disposition 
In  writing  of  the  trust,  and  thereby  has 
revolced  the  promise  set  up  hj  respond- 
ent. Aid. 

8.  If  a  bill  in  Chancer  j  describe  a  con- 
tract which  it  asks  to  haTe  enforced,  as 
originating  after  a  sale  had  been  made 
of  certain  land,  and  it  appears  in  eri- 
denee  to  have  originated  before  or  at 
the  time  of  the  sale,  the  case  must  be 
considered  as  if  the  contract  was  made 
as  proTcd,  and  the  merits  most  be  de- 
cided as  if  it  was  so  made,  or  the  Tari* 
ance  be  deemed  fatal. 

9.  Before  the  sale'  of  land  by  an  ezee- 
utriz  to  paj  debts  under  a  will,  a  contract 
made  with  the  expected  purchasers,  she 
being  a  relatiTC  to  one  of  them,  to  hold 
the  land  for  her  benefit,  on  her  paying 
the  interest  quarterly,  till  she  should 
find  it  conTenient  to  pay  the  principal, 
and  then  to  convey  to  her,  and  they  pur* 
chasing  the  land  at  less  than  its  true 
value  ac  that  time,  was  a  contract  against 
public  policy,  and  voidable,  but  generally 
not  void.  Ibid. 

10.  If,  after  some  years,  the  pur- 
chasers request  her  to  get  some  other 
persons  to  take  the  land,  and  she  pro- 
cures her  step-son  to  do  it,  who  pays  in 
part  and  secures  to  them  the  rest  of  the 
money,  and  agrees  to  stand  in  their 
shoes,  and  do  all  they  had  promised,  the 
invalidity  of  the  contract  remains  the 
-same  as  it  was  originally.  ibid. 

11.  This  last  transaction  does  not 
raise  a  resulting  trust  in  her  favor,  as 
she  did  not  advance  the  consideration, 
nor  claim  in  the  bill  that  the  step-son 
was  to  take  a  deed  running  to  her. 

Ibid, 

12.  Nor  is  it  a  mortgage,  as  no  abso- 
lute debt  become  due  from  her  to  him, 
but  a  mere  right  existed,  on  paying  the 
interest  quarterly,  and  the  principal 
when  she  became  able,  to  have  a  convey 
ance  to  herself.  Ibid. 

13.  The  transaction  was  a  specinl  con- 
tract merely,  either  agreed  to  be  per- 
formed according  to  its  terms,  or  impos- 
ing an  ordinary  trust  to  perform  it  in 
consequence  of  the  original  purchase  of 
the  land  on  the  terms  stipulated.  Ibid. 

14.  If  the  contract  be  not  set  out  with 
exactness,  any  variances  will  be  allowed 
to  be  cured  by  amendments  on  easy 
terms,  where  the  substance  of  it  appears. 


8o  wiU  be  any  mistakea  inlram  ta  vVmA-. 
ing  the  Sutute  of  Frauds.  Mud. 

16.  A  consideration  is  neoeaaaryin  aa 
executory  agreement  or  trust,  in  order 
to  require  them  to  be  enforced,  and  it 
must  oe  a  legal  and  honest  one.   Jbid. 

16.  Where  an  agreement  or  trust  ia 
executed,  or  is  evidenced  by  a  writing 
sealed,  a  consideration  wiU  usually  be 
presumed.  ^^ 

17.  As  a  apecial  contract  this  one  was 
not  mutual,  she  not  being  obliged  to  ad- 
vance the  money  and  tsJae  a  deed,  and 
hence  it  may  have  been  inoperative. 
Time  in  this  case  was  probably  not  a 
part  of  the  essence  of  the  contract. 

18.  As  a  contract  or  a  trust  in  respect 
to  lands,  the  Sutute  of  Frauds  wss 
pleaded  against  it,  and  must  prevail, 
unless  continued  possession  by  the  ex- 
ecutrix with  her  step-son,  and  several 
acts  of  apparent  ownership  exercised 
over  it  by  ner,  and  charges  made  in  his 
books,  implyinff  some  rights  in  her,  are 
sufficient  to  tsjke  the  case  out  of  that 
statute.  ibid. 

19.  In  Massachusetts  the  writing  to 
obviate  the  statute  as  to  a  eontraet. 
need  not  contain  the  consideration,  and 
perhaps  the  rule  should  be  the  sane 
there  as  to  the  writing  to  evidence  a 
trust.  ibid. 

20.  After  the  lapse  of  several  yesrs, 
the  executrix  not  paying  all  the  interest, 
nor  tenderinff  the  principal,  the  step- 
son notified  ner  of  his  determination 
not  to  convey  to  her,  and  sold  a  portion 
of  the  land  to  others,  who  are  co-defen- 
danta  in  this  bill,  but  claiming  to  have 
bought  without  notice  of  her  uteresta, 
and  as  the  land  had  greatly  risen  in 
value,  the  complainant,  after  making  an 
offer  of  payment  to  the  extent  of  the 
original  purchase  money  and  interest, 
instituted  this  bill,  and  it  was  held  that 
such  purchasers,  if  without  notice,  were 
not  to  be  afiected,  so  far  as  thev  had 
made  paymento  to  the  step-son,  but  if 
buying  with  notice,  stood  like  him,  and, 
for  all  still  due,  were  liable  to  her.  if  hs 
was.  lUd, 

21.  It  was  further  held,  that,  as  a  con- 
tract or  trust,  this  collateral  undertakioff 
was  an  executory,  and  not  an  executea 
one,  and  the  present  bill  being  brought 
to  compel  ita  execution,  a  defence 
against  this,  that  there  was  no  conside- 
ration, or  that  the  consideration  was 
illegal,  is  not  to  avoid  an  executed  con- 
tract or  trust,  but  to  prevent  the  enforce- 
ment of  an  executory  one.  ibid. 

22.  Whether,  then,  the  original  sale 
of  tliC  land,  under  such  a  collateral 
sgreement  or  trust,  was  void  or  voidable, 
it  has  been  executed,  and  it  cannot  pro- 
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jMbly  be  avoided,  except  by  ereditorg  or 
hein  under  special- proceedings  er  pleas 
for  that  purpose.  Ibid. 

23.  But  tnis  eollateral  agreement  or 
trust  being  still  executory  and  not  exe- 
cuted, and  being  without  any  considera- 
tion, except  one  against  pulilic  policy 
and  illegal,  a  Court  of  Equity,  without 
any  special  pleadings,  should  not  en- 
foree  it  by  its  extraordinary  means  of 
relief,  but  leave  a  party  thus  situated 
and  olaiming,  to  any  remedies  which 
may  exist  at  law.  Ibid. 

7&U8TEE  PROCESS. 

1.  A  bank,  the  teller  of  which,  on  the 
day  of,  but  before,  the  service  on  it  of  a 
truatee  process  against  a  depositor,  had 
paid  the  depositor's  check  to  a  larger 
amount  than  his  deposit,  was  held  not 
to  be  chargeable  as  trustee,  though  the 
payment  was  not  entered  on  its  books 
till  seme  days  subsequent. 

Foiter  T.  Swrnaey.    964 
U8AOE. 

1.  See  Skipfixo,  9. 

USURY. 
I.  See  Sale,  1. 


WITNESS. 

1.  Owners  of  whale  ships  are,  in  the 
absence  of  express  proof,  making  them 
partners,  only  part  owners  in  the  Ycssel, 
and  a  mortgagee  of  the  share  of  one  has 
no  interest  in  the  Tcssel  to  prcTcnt  him 
from  being  a  witness  in  a  suit  against 
the  part  owners  for  supplies. 

itfocy  T.  D«  Wolf.    198 

2.  The  Tessel  is  not  under  any  lien  to 
the  creditor  for  his  debt,  or  to  the  owners 
for  contribution  if  some  pay  more  than 
others.  Nor  will  the  Court  presume 
that  the  proceeds  of  the  Toyage  stand  in 
any  different  position,  if  no  special  agree- 
ment is  put  in  concerning  them,  as  such 
an  one  generallj  exists  and  goyerns  the 
nature  of  the  interest  rather  than  the 
rules  of  law,  independent  of  such  an 
agreement.  UAd. 

3.  A  creditor  with  no  specific  lien  is 
not  incompetent  to  testify  so  as  to  in- 
crease the  amouBt  of  his  debtor*s  estate ; 
nor  is  a  mortgagee  of  a  share  in  a  yessel 
liable  for  supplies  to  the  mortgager  while 
the  latter  is  in  possession. 
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